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PART  IV. 


OF  THK  LAW  CONCERNING  THE  RIGHTS  OF 
PERSONS. 


LECTURE  XXIV. 

OF  THE  ABSOLUTE  RIGHTS  OF  PERSONS. 

The  rights  of  persons  in  private  life  are  either  absolute, 
being  such  os  belong  to  individuals  in  a single  unconnected 
state  ; or  relative,  being  those  which  arise  from  the  civil  and 
domestic  relations. 

The  absolute  rights  of  individuals  may  be  resolved  into 
the  right  of  personal  security,  the  right  of  personal  liberty, 
and  the  right  to  acquire  and  enjoy  property.  These  rights 
have  been  justly  considered,  and  frequently  declared,  by  the 
people  of  this  country,  to  be  natural,  inherent,  and  unaliena- 
ble. The  effectual  security  and  enjoyment  of  them  depend 
upon  the  existence  of  civil  liberty  ; and  that  consists  in  being 
protected  and  governed  by  laws  made,  or  assented  to,  by  the 
representatives  of  the  people,  and  conducive  to  the  general 
welfare.  The  history  of  our  colonial  governments  bears 
conslnul  marks  of  the  vigilance  of  a free  and  intelligent  peo- 
ple, who  understood  the  best  securities  for  political  happi- 
ness, and  the  true  foundation  of  the  social  ties.  The  inhabit- 
ants of  Massachusetts,  in  the  infancy  of  their  establishments, 
declared  by  law  that  the  free  enjoyment  of  the  liberties 

VoL.  II.  1 
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The  first  act  of  the  General  .Assembly  of  the  colony  of 
Connecticut,  in  1639,  cotitained  a declaration  of  rights  in 
nearly  the  same  language  and  among  the  early  resolutions 
of  the  General  Assembly  of  the  colony  of  New-York,  in  1691 
and  1708,  we  meet  with  similar  proofs  of  an  enlightened 
sense  of  the  provisions  requisite  for  civil  security.  It  was  de- 
clared by  them,*  that  the  imprisonment  of  subjects  without 
due  commitment  for  legal  cause,  and  proscribing  and  forcing 
them  into  banishment,  and  forcibly  seizing  their  property, 
were  illegal  and  arbitrary  acts.  It  was  held  to  be  the  un- 
questionable right  of  every  freeman,  to  have  a perfect  and 
entire  property  in  his  goods  and  estate  ; and  that  no  money 
could  be  im[K)sed  or  levied,  without  the  consent  of  the  General 
Assembly.  The  erection  of  any  court  of  judicature  without 
the  like  consent,  and  exactions  upon  the  administration  of 
justice,  were  declared  to  be  grievances.  Testimonies  of  the 
same  honourable  character  are  doubtless  to  be  met  with  in 
the  records  of  the  other  colony  legislatures.  It  was  regarded 


posed  of  the  governor,  assistants,  and  the  wliole  freemen  of  the  company 
in  person.  The  first  general  court  of  Delegates  was  in  1634.  The 
freemen  had  become  too  numerous  to  assemble  in  a body,  and  Governor 
Wintbrop  directed,  that  the  tosvns  should  assemble  in  general  court  by 
deputies,  to  revise  and  make  lairs.  The  freemen  of  the  colonies  of 
Plymouth  and  Rbode-Island,at  first  assembled  in  person,  and  made  laws. 
Winthrop's  Hist,  of  Ji^ew-England,  by  Savage,  ro\.  \.  128.  Chalmers 
says,  that  this  introduction  of  representative  government  in  Massachu- 
setts was  in  violation  of  the  charter  of  1629,  and  this  was  the  opinion 
of  Sir  George  Treby  and  other  high  legal  authority  in  Koglaod.  But 
though  there  was  no  express  provision  for  it  in  the  charter,  it  would  seem 
to  have  been  necessarily  implied  when  the  growth  of  the  colony  required 
it ; and  it  was  justified  by  the  model  of  the  English  House  of  Commons, 
where  the  principle  of  representation  was  inherent  and  vital.  The  first 
assembly  of  Maryland,  in  1633,  consisted  of  the  whole  body  of  the  free- 
men, and  in  1639,  a represetative  assembly  was  established. 

a Trumbull's  Hist,  nf  Conneeticut,  vol.  i.  98. 

6 Journals  of  the  Assembly  of  the  Colony  nf  Jfew-York,  ro\.i.  6. 
224. 
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and  claimed  by  the  general  assemblies  in  all  the  colonies,  as 
a branch  of  their  sacred  and  indefeasible  rights,  that  the  ex- 
clusive power  of  taxation  of  the  people  of  the  colonies  resided 
in  their  colonial  legislatures,  where  representation  of  them 
only  existed  ; and  that  the  people  were  entitled  to  be  secure 
in  their  persons,  property,  and  privileges,  and  that  they  could 
not  lawfully  be  disturbed  or  affected  in  the  enjoyment  of  either, 
without  due  process  of  law,  and  the  judgment  of  their  peers.* 
But  we  need  not  pursue  our  researches  on  this  point,  for  the 
best  evidence  that  can  be  produced  of  the  deep  and  universal 
sense  of  the  value  of  our  natural  rights,  and  of  the  energy  of 
the  principles  of  the  roinmoii  law,  are  the  memorials  of 
the  spirit  which  pervaded  and  animated  every  part  of  our 


» 

a See  to  this  effect,  in  addition  to  the  acts  of  Massachusetts,  Connec- 
ticut and  New-York,  already  mentioned,  the  declaratory  act  of  the  as- 
sembly of  tbe  Plymouth  colony  in  1635  ; [Holmes'  Annals,  vol.  i.  339. 
BesylUs'  Historical  Memoir  of  Ike  Colony  of  Mne-Plymouth,  Tol.  i. 
329;)  the  declaration  of  their  rights,  by  the  assembly  of  Virginia, 
in  1634  and  1676;  [Sink's  Hist,  of  Virginia,  318.  Chalmers’  An- 
nals, p,  64  ;)  and  of  the  assembly  of  Pennsylvania  in  1682;  and  of  tbe 
legislature  of  Maryland  in  1639,  and  again  in  1650;  and  of  the  as- 
sembly of  Rhode-lsland  in  1663  ; and  of  the  proprietaries  of 
Carolina  in  1667;  [Proud's  Pennsylvania,  vol.  i.  206.  308.  Gra- 
kame's  Hislory  of  the  Colonies  ;)  and  of  the  concessions  and  agree- 
ments of  the  proprietaries  of  New-Jersey  in  1664  ; and  of  the  funda- 
mental constitutions  by  the  proprietors  of  East-New-Jersey  in  1683; 
and  of  tbe  declaratory  acts  of  the  general  assembly  of  East-New-Jemey 
in  1683  and  1698;  and  of  tbe  concessions  and  agreements  of  the  pro- 
prietors and  planters  of  West-N'ew-Jersey,  and  called  tbe  great  char- 
ter of  fundameolals,  in  1676  ; and  of  the  declaratory  act  of  the  gene- 
ral assembly  of  West-Jersey  in  1681.  [Learning's  and  Spicer's  Collec- 
tions, edit.  Phil,  folio,  published  under  the  colony  administration,  p. 

IS 36.  153 — 166.  235.  240.370.372.  302.  411.  Smith’s  History  of 

JCoB-Jersey,  126.  270 — 4.  app.  No.  1 , 2.)  Tbe  first  assembly  of  Mary- 
land declared  tbe  great  charter  of  England  to  be  the  measure  of  their 
liberties  ; and  William  Penn,  in  the  plan  of  government  prepared  for 
Pennsylvania,  declared,  that  any  government  is  free  to  tbe  people  nn- 
der  it,  ukere  the  lams  rule,  and  the  people  are  a party  to  those  lams. 
(Proud’s  Hist,  of  Pennsylvania,  vol.  ii.  app.  p.  7.) 
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country,  after  the  peace  of  1763,  when  the  same  parent 
power  which  had  nourished  and  protected  us,  attempted  to 
abridge  our  immunities,  and  retard  the  progress  of  our  rising 
greatness. 

The  House  of  Representatives  in  Massachusetts,  the  House 
of  Assembly  in  New-York,  and  the  House  of  Burgesses  in 
Virginia,  took  an  early  and  distinguished  part,  upon  the  first 
promulgation  of  English  measures  of  taxation,  in  the  asser- 
tion of  their  public  rights  as  freeborn  English  subjects.*  The 
claim  to  common  law  rights  soon  became  a topic  of  universal 
concern  and  national  vindication.  In  October,  1766,  a con- 
vention of  delegates  from  nine  colonies  assembled  at  New- 
York,  and  made  and  published  a declaration  of  rights,  in 
which  they  insisted  that  the  people  of  the  colonies  were  enti- 
tled to  all  the  inherent  rights  and  liberties  of  English  sub- 
jects, of  which  the  most  essential  were,  the  exclusive  power 
to  tax  themselves,  and  the  privilege  of  trial  by  jury.*  The 
sense  of  America  was,  however,  more  fully  ascertained,  and 
more  explicitly  and  solemnly  promulgated,  in  the  memora- 
ble declaration  of  rights  of  the  first  continental  congress,  in 
October,  1774,  and  which  was  a representation  of  all  the 
colonies  except  Georgia.  That  declaration  contained  the 
assertion  of  several  great  and  fundamental  principles  of  Ame- 


a Minot's  Hist,  of  Massac kusetts,  rol.  ii.  175.  Journals  of  Assembly 
^Meu-Torlcyvoi.  ii.  Jefferson's  Jfoles  on  Virginia,  IZ9.  Marshall’s 
Life  of  Washington,  vol.  ii.  88,  and  Appendix,  note  No.  4.  The  auer- 
tion  by  tbe  English  House  of  Commons,  in  1764,  and  prior  to  the  stamp 
act,  of  a right  to  impose  taxes  upon  the  coloniea,  produced  ipirited  and 
manly  remonstrances  from  several  of  the  colonial  asaembliea.  Pitkin's 
Hist,  cf  the  United  States,  rol.  i.  165 — 169.  The  stamp  act  was  paased 
tbe  22d  March,  1765,  and  this  was  the  first  measure  of  indirect  taxation 
laid  npon  the  colonies  by  the  British  Parliament  for  the  mere  purpoae 
of  revenue.  The  first  resolutions  of  any  of  tbe  colonial  assemblies  af- 
ter  tbe  passage  of  the  stamp  act,  came  from  tbe  House  of  Burgesses  of 
Virginia. 

b Marshalts  Life  ef  Washington,  vol.  ii.  90,  and  Appendix,  note 
No.  5. 
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rican  liberty,  and  it  constituted  tlie  basis  of  those  subsequent 
bills  of  rights,  which,  under  various  modifications,  pervaded 
all  our  constitutional  charters.  It  was  declared,  “ that  the 
inhabitants  of  the  English  colonie.s  in  North  America,  by  the 
immutable  laws  of  nature,  the  principles  of  the  English  con- 
stitution, and  their  several  charters  or  compacts,  were  entitled 
to  life,  liljerty,  and  pro|)crty  ; and  that  they  had  never  ceded 
to  any  sovereign  |)owcr  whatever,  a right  to  dis|X)se  of  either, 
without  their  consent  ; that  their  ancestors,  who  first  settled 
the  colonies,  were,  iit  the  time  of  their  emigration  from  the 
mother  country,  entitled  to  all  the  rights,  liberties,  and  im- 
munities of  free  and  natural  born  subjects  ; and  by  such  emi- 
gration, they  by  no  means  forfeited,  surrendered,  or  lost  any 
of  those  rights  ; — that  the  foundation  of  English  liberty,  and 
of  all  free  government,  was  a right  in  the  people  to  partici- 
pate in  the  legislative  power,  and  that  they  were  entitled  to 
a free  and  e.vclu.sive  power  of  legislation,  in  all  matters  of 
taxation  and  internal  policy,  in  their  several  provincial  legis- 
latures, where  their  right  of  representation  could  alone  l)e  pre- 
server! ; -that  the  resjtectivc  colonies  were  entitled  to  the 
common  law  of  England,  and  more  esjiccially  to  the  great 
and  inestimaldc  privilege  of  being  tried  by  their  peers  of  the 
vicinage,  according  to  the  course  of  that  law  ; that  they  were 
entitled  to  the  benefit  of  such  of  the  English  statutes  as  ex- 
isted at  the  time  of  their  colonization,  and  wdiich  they  had 
by  experience  found  to  l>e  applicable  to  their  several  local  and 
other  circumstances  ; — that  they  were  likew  ise  entitled  to  all 
the,  immunities  and  privileges  granted  and  confirmed  to  them 
by  royal  charters,  or  secured  by  their  several  codes  of  pro- 
vincial laws.”“  Upon  the  formation  of  the  several  state  con- 


a Journals  of  Congress,  vol.  i.  28.  edit.  Phil.  t800.  It  was  a prin- 
ciple of  the  F.nglish  coimnon  law,  that  acts  of  Parliament  did  not  bind 
the  English  colonies,  unless  they  were  speriaUy  named.  Blankard  t. 
Oaldy,  4 222.  ^ Salle.  411.  S.  C.  Sir  Joseph  Jekjll,  in  2 P. 

PTms.  75.  But  the  prevalent  doctrine  in  the  colonies,  and  one  that  was 
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sUtulioDs,  after  the  colonies  had  become  iudependeut  stales, 
it  was,  in  most  instances,  thought  proper  to  collect,  digest, 
and  declare,  in  a precise  and  dciiuite  manner,  and  in  the 
shape  of  abstract  propositions  and  elementary  maxims,  the 
most  essential  articles  appertaining  to  civil  liberty  and  the 
natural  rights  of  mankind.* 

The  precedent  for  these  declaratory  bills  of  rights  was  to 
be  found,  not  only  in  the  colonial  annals  to  which  I have 
alluded,  but  in  the  practice  of  the  Flnglish  nation,  who  bad 
• frequently  been  obliged  to  recover,  by  intrepid  councils,  or 
by  force  of  arms,  and  then  to  proclaim,  by  the  most  solemn 
and  positive  enactments,  their  indefeasible  rights,  as  a barrier 
against  the  tyranny  of  the  executive  power.  The  establish- 
ment of  magna  charta,  and  its  generous  provision  for  all 
clttsses  of  freemen  against  the  compliuited  oppressions  of 
the  feudal  system  ; the  petition  of  right,  early  in  the  reign 
of  Charles  1.,  asserting  by  statute  the  rights  of  the  nation  as 
contained  in  their  ancient  laws,  and  especially  in  “ the  great 


acted  upon  by  some  of  the  legisUtarcs,  was,  tliat  no  act  of  Parliament 
was  binding  upon  the  colonies,  though  named,  unless  ratified  by  the  co- 
lonial legislatures,  and  on  tbe  ground  that  they  were  not  represented  in 
Parliament.  Hulchinton't  Hut.  vol.  i.  323.  Chalmeri’  Annalt,  277. 
■too.  Pitkin' t Hitt.  (/  the  U.  States,  vol.  i.  91,  92.  06,97.  The 
original  charter  of  Pennsylvania,  to  William  Penn,  contained  a pro- 
vision, that  no  contribution  should  be  levied  on  the  iobabitanti  or  their 
estates,  unless  by  the  consent  of  the  proprietary, or  governor  and  assem- 
bly, or  by  act  of  Parliament  in  England.  (Charter,  sec.  20.  Proud’s 
Hist,  of  Pennsylvania,  vol.  i.  185.)  Yet  this  anomalous  reservation  of 
a power  of  taxation  in  Parliament,  was  always  understood  by  the  colo- 
nists to  imply,  that  tbe  people  of  the  province  were  to  be  allowed  to  send 
tbeir  representatives  to  Parliament  previous  to  the  exercise  of  tbe  pow- 
er. This  was  so  asserted  by  Doctor  Franklin,  in  his  examination  be- 
fore tbe  House  of  Commons  in  Eoglaml,  prior  to  the  American  war. 

a Cicero,  in  his  Treatise  De  Repuhlica,  lib.  I.  sec.  32,  insisted  that 
equality  of  rights  was  the  basis  of  a commonwealth  ; for  since  property 
could  not  be  equal,  and  talents  were  not  equal,  rights  ought  to  be  held 
equal  among  all  the  citizens  of  the  state,  which  was,  in  itself,  nothing 
but  a community  of  rights. 
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dial  ter  of  the  liberties  of  England  and  the  bill  of  rights  at 
the  revolution,  in  1688,  are  illustrious  examples  of  the  intel- 
ligence and  spirit  of  the  English  nation,  and  they  form  dis- 
tinguished eras  in  llieir  constitutional  history.  But  the  ne- 
cessity, in  our  representative  republics,  of  tliese  declaratory 
codes,  has  been  frequently  questioned,  inasmuch  as  the  go- 
vernment, in  all  its  parts,  is  the  creature  of  the  people,  and 
every  department  of  it  is  filled  by  their  agents,  duly  chosen 
or  appointed,  according  to  their  will,  and  made  responsible 
for  mol-administration.  It  may  be  observed,  on  the  one 
hand,  that  no  gross  violation  of  tliosc  absolute  private  rights, 
which  are  clearly  understood  and  settled  by  the  common 
reason  of  mankind,  is  to  be  apprehended  in  the  ordinary 
course  of  public  aflaiis  ; and  us  to  e.vtraordinary  instances  of 
faction  and  turbulence,  and  the  corruption  and  violence 
which  they  necessarily  engender,  no  parchment  checks  can 
be  relied  on  as  allbrding,  under  such  circumstances,  any 
efleclual  protection  to  public  liberty.  When  the  spirit  of 
liberty  has  fled,  and  truth  and  justice  arc  disregarded,  pri- 
vate rights  can  easily  be  sacrificed  under  the  forms  of  law. 
On  the  other  hand,  there  is  weight  due  to  the  consideration, 
that  a bill  of  rights  is  of  real  eflicacy  in  controlling  the  ex- 
cesses of  party  spirit.  It  serves  to  guide  and  enlighten  pub- 
lic opinion,  and  to  render  it  more  quick  to  detect,  and  more 
resolute  to  resist,  attempts  to  disturb  private  right.  It  requires 
more  than  ordinary  hardness  and  audacity  of  character,  to 
trample  down  princiiiles  which  our  ancestors  cultivated  with 
reverence  ; which  we  imbibed  in  our  early  education  ; which 
recommend  themselves  to  the  judgment  of  the  world  by  their 
truth  and  simplicity  ; and  which  are  constantly  placed  before 
the  eyes  of  the  people,  accompanied  W'ith  the  imposing  force 
and  solemnity  of  a constitutional  sanction.  Bills  of  rights  are 
part  of  the  muniments  of  freemen,  showing  their  title  to  pro- 
tection, and  they  become  of  increased  value  when  placed  un- 
der the  protection  of  an  independent  judiciary,  instituted  as 
the  appropriate  guardian  of  private  right.  Care,  however,  is 
to  be  taken  in  the  digest  of  these  declaratory  provisions,  to 
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confine  the  manual  to  a few  plain  and  unexceptionable  prin- 
ciples. We  weaken  greatly  the  force  of  them,  if  we  incum- 
ber the  constitution,  and  perhaps  embarrass  the  future  opera- 
tions and  ra>^re  enlarged  experience  of  the  legislature,  with  a 
catalc^e  of  ethical  and  political  aphorisms,  which,  in  some 
instances,  may  reasonably  be  questioned,  and  in  others  justly 
condemned. ° 


a The  followiagf  instaoces  may  be  mentioned  aa  illnatrations  of  the 
qaettionable  nature  of  some  of  these  declaratory  prorisions : 

Thus,  lereral  of  the  state  constitations,  as  those  of  J>TetB-Hampthire, 
MattaehuteUt,  Vermont,  JfortK-Carotina,  Ohio,  Indiana,  and  lUinou, 
hare  made  it  an  article  in  their  bill  of  rights,  that  the  people  have  a 
right,  not  only  to  apply  to  the  legislatnre  by  petition,  or  remonstrance, 
bat  to  “ inatrnct  their  representatives.”  If,  by  this,  be  meant,  that  they 
may  give  to  their  representatives  wholesome  advice  or  information,  it 
is  a palpable  truth,  and  quite  a harmless  article ; but  if  it  be  intended 
to  declare,  that  the  people  of  a town,  or  county,  or  district,  may  give 
binding  instructions  to  their  immediate  delegates,  and  to  which  they 
must  conform  without  any  exercise  of  their  own  discretion,  in  like 
manner  as  an  agent  or  attorney  in  private  business  is  bound  by  the  di- 
rections of  bis  principal,  it  would  then  render  all  discassion  and  delibe- 
ration in  the  legislatnre  useless.  This  would  be  repugnant  to  the  theo- 
ry of  government,  which  supposes  that  the  representatives  are  to 
meet  and  consult  logelber  for  the  common  welfare,  and  to  have  a re- 
gard, in  the  making  of  laws,  to  the  greatest  general  good,  and  to  make 
the  local  views  and  interest  of  a part  of  the  community,  subordinate  to 
the  general  interest  of  the  whole.  The  principle  of  the  English  com- 
mon law  applicable  to  the  members  of  the  British  House  of  Commons, 
is  deemed  to  be  the  true  doctrine  on  this  subject.  Though  chosen  by  a 
particular  county  or  borough,  the  member,  when  elected  and  returned, 
serves  for  the  whole  realm.  The  end  of  bis  election  is  not  particular, 
but  general ; not  barely  to  advantage  bis  constituents,  but  for  the  com- 
mon weal ; and  be  is  not  bound  to  take  and  follow  the  advice  of  bis 
constituents  upon  any  particular  point,  unless  be  thinks  it  proper  or 
prudent  so  to  do.  (4 /tut.  14.  1 Blocks.  Com.  169.)  The  people  can- 

not debate  in  their  collective  capacity.  They  can  only  deliberate  and 
make  laws  by  their  representatives ; and  in  the  ordinary  course  of  hu- 
man adairs,  the  exercise  of  their  sovereignty,  and  the  means  of  their 
safety,  will  consist  in  the  discreet  selection  of  the  rulers,  who  are  to  ad- 
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In  the  revision  of  the  constitution  of  New-York,  in  1821, 
the  declaration  of  rights  was  considerably  enlarged,  and  yet 


minuter  the  ^emment  of  tbeir  choice.  The  earliest  assertion  of  this 
important  and  nndonbted  constitntional  principle,  that  each  member  of 
the  House  of  Commons  was  deputed  to  serve,  not  only  for  his  imme- 
diate constituents,  but  for  the  whole  kio^om,  was,  according  to  Mr. 
Hallam,  [Corutilutional  Hittory  qf  England,  toL  i.  35SJ  made  in  Par- 
liament in  1671. 

So,  it  is  declared,  in  some  of  the  state  constitutions,  as  Maryland, 
JVarlA  Carolina,  and  Tennessee,  that  “ monopolies  are  contrary  to  the 
genius  of  a free  government,  and  ought  not  to  be  allowed.”  This 
would  seem  to  restrain  the  legislature  from  granting  any  exolosive  privi- 
lege even  for  a limited  time,  and  prevent  them  from  encouraging  the 
introduction  and  proeecutioo  of  hazardous  and  expensive  experiments 
in  some  art,  science  or  business,  calculated  to  be  extensively  useful. 
“ A temporary  monopoly  of  that  kind,”  says  Doctor  Adam  Smith,  {tn- 
fidry  into  the  Wealth  of  Motion*,  voL  ii.  372,)  “ may  be  vindicated 
upon  the  same  principles,  upon  which  a like  mmiopoly  of  a new  ma- 
chine is  granted  to  its  inventor,  and  that  of  a new  book  to  its  author.” 
If  the  principle  be  correct,  that  all  monopolies  are  contrary  to  the  ge- 
nius of  a free  state,  it  would  condemn  the  power  given  to  Congress  to 
secure  to  authors  and  inventors  the  exclusive  right  to  their  writings  and 
discoveries,  and  which  species  of  monopoly  is  deemed  to  be  exceedingly 
just  and  useful.  Again ; it  is  made  an  article  in  the  declarati<m  of  rights, 
in  the  constitution  of  lUmoi*,  that  ” there  shall  be  no  other  banks  or 
moneyed  insfituttone  in  the  state,  but  those  already  provided  by  law,  ex- 
cept a state  bank  and  its  branches.”  This  is  too  general  and  too  indefi- 
nite a restraint  upon  the  exercise  of  legislative  discretion,  and  the  sub- 
ject seems  scarcely  of  sufficient  importance  to  have  been  classed  among 
the  “ general,  great,  and  essential  principles  of  liberty  and  free  govern- 
ment." In  a commercial  state,  it  would  lead  to  the  loss  of  many  useful 
moneyed  establishments,  or  what  is  more  probable,  it  would  be  a temp- 
tation to  efibrls  to  elude  the  force  of  the  article  by  evasive  coostruo- 
tiims.  So,  the  provision  in  the  declaration  of  rights  in  the  coostitulioo 
of  Mi*ti**ipfn,  that  “ no  citizen  shall  be  prevented  from  emigrating  on 
any  pretence  whatever,”  seems  to  be  stated  in  terms  too  strong  and  un- 
qualified, and  it  would  require  some  latitude  of  interpretation  to  prevent 
the  unjust  application  of  the  injunction  to  the  case  of  persons  emigra- 
ting with  the  fraudulent  design  of  avoiding  the  payment  of  debt,  or  the 
discharge  of  a known  doty,  as  the  relief  of  bail  or  security.  It  is  de- 
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the  moet  comprehensiTe,  and  the  moet  valuable  and  effectual 
of  its  provisions,  were  to  be  found  in  the  original  constitution 
of  1777,  as  it  was  digested  by  some  master  statesmen,  in  the 
midst  of  the  tempest  of  war  and  invasion.  It  was  declared,* 
that  no  authority  should  be  exercised  over  the  people  or 
members  of  this  state,  on  any  pretence  whatever,  but  such 
os  should  be  derived  from,  and  granted  by  them  ; and  that 
trial  by  jury,  as  fcsroerly  used,  should  remain  invkiJate  for 
ever  ; and  that  no  bills  of  attainder  should  be  passed,  and  no 
new  courts  in^tuted,  but  such  as  should  proceed  according 
to  the  course  of  the  common  law  ; and  that  no  member  ci 
the  state  should  be  disfranchised,  or  deprived  of  any  of  his 
rights  or  privil^es  under  the  constitution,  unless  by  the  law 
of  the  land,  or  the  judgment  of  his  peers.  Several  of  the 
early  state  constitutions  had  no  formal  bill  of  rights  inserted 
in  them ; and  experience  teaches  us,  that  the  most  solid  basis 
of  public  safety,  and  the  most  certain  assurance  of  tlm  unin- 
terrupted enjoyment  of  our  personal  rights  and  liberties,  con- 
sists, not  so  much  in  bills  of  rights,  as  in  the  skilful  <»gani- 
zation  of  the  government,  and  its  aptitude,  by  means  of  its 
structure  and  genius,  and  the  spirit  of  the  people  which  per- 
vades it,  to  produce  wise  laws,  and  a piue,  firm,  and  intelli- 
geut  administration  of  justice. 

I shall  devote  the  remainder  of  the  present  lecture  to.exa- 
mine  more  particularly  the  right  of  perronal  security  and 


dared,  ia  the  constitatioo  of  OAio,  that  “ every  aiaociatioo  of  penoof, 
beinj^  regularly  formed,  and  baviog  given  themtelvea  a name,  may,  on 
application  to  the  legialature,  be  entitled  to  letters  of  incorporation  to 
enable  Ibem  to  bold  estates,  real  and  personal,  for  tbe  snpport  of  tbeir 
scbools,  academies,  colleges,  universities,  and  other  purpoeU."  Tbe 
provision  is  too  indefinitely  expressed,  and  relates  to  a case  of  ordinary 
legislative  discretion,  and  if  literally  carried  into  execntion,  it  would  be 
productive  of  great  inconvenience.  It  does  not  seem  to  be  deserving 
of  a place  among  “ tbe  essential  principles  of  liberty  and  free  govern- 
ment to  be  for  ever  nnalterably  establisbed." 
a OnutUution  of  1777,  art.  1.  13.  41. 
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peraonal  liberty,  and  postpone  the  consideration  of  the  right 
of  private  property,  until  we  arrive  at  another  branch  of  our 
inquiries. 

(1.)  The  right  of  personal  security  is  guarded  by  pro- 
visions which  have  been  transcribed  into  the  constitutions  in 
this  country  from  magna  charta,  and  other  fundamental  acts 
of  the  English  Parliament,  and  it  is  enforced  by  additional 
and  more  precise  injunctions.  The  substance  of  the  provi- 
sions is,  that  no  person,  except  on  impeachment,  and  in  cases 
arising  in  the  military  and  naval  service,  shall  be  held  to 
answer  for  a capital,  or  otherwise  infamous  crime,  or  for  any 
offence  above  the  common  law  degree  of  petit  larceny,  unless 
he  shall  have  been  previously  charged  on  the  presentment  or 
indictment  of  a grand  jury ; that  no  person  shall  be  subject, 
for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or 
limb  ; nor  shall  be  be  compelled,  in  any  criminal  case,  to  be 
a witness  against  himself ; and  in  all  criminal  prosecutions, 
the  accused  is  entitled  to  a speedy  and  public  trial  by  an  im- 
partial jury  ; and  upon  the  trial  he  is  entitled  to  be  confront- 
ed with  the  witnesses  against  him  ; to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favour,  and  to  have  the 
assistance  of  counsel  for  his  defence.  And  as  a further  guard 
against  abuse  and  oppression  in  criminal  proceedings,  it  is 
declared,  that  excessive  bail  cannot  be  required,  nor  excessive 
fines  imposed,  or  cruel  and  unusual  punishments  inflicted  ; 
nor  can  any  bill  of  attainder,  or  ex  post  facto  law,  be  passed. 
The  constitution  of  the  United  States,  and  the  constitutions 
of  almost  every  state  in  the  union,  contain  the  same  declara- 
tions in  substance,  and  neeuly  in  the  same  language.  And 
where  express  constitutional  provisions  on  this  subject  ap- 
pear to  be  wanting,  the  same  principles  are  probably  asserted 
by  declaratory  legislative  acts  ; and  tliey  must  be  regarded 
as  fundamental  doctrines  in  every  state,  for  all  the  colonies 
were  parties  to  the  national  declaration  of  rights  in  177'4, 
in  which  the  trial  by  jury,  and  the  other  rights  and  liberties 
of  English  subjects  were  peremptorily  claimed  as  their  un- 
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doubted  inheritance  and  birthright.  It  may  be  received  as 
a self-evident  proposition,  universally  understood  and  ac- 
knowledged throughout  this  country,  that  no  person  can  be 
taken,  or  imprisoned,  or  disseised  of  his  freehold,  or  liber- 
ties, or  estate,  or  exiled,  or  condemned,  or  deprived  of  life, 
liberty,  or  property,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers.  The  words  by  the  law  of  the  land, 
as  used  in  magna  cAarfa,"  in  reference  to  this  subject,  are 
understood  to  mean  due  process  of  law,  that  is,  by  indict- 
ment or  presentment  of  good  and  lawful  men  ; and  this, 
says  Lord  Coke,*  is  the  true  sense  and  exposition  of  those 
words. 

But  while  cruel  and  unusual  punishments  are  universally 
condemned,  some  theorists  have  proposed  the  entire  abo- 
lition of  the  punishment  of  death,  and  have  considered  it  to 
be  an  unnecessary  waste  of  power,  if  not  allogetlier  unjust 
and  unwarrantable.  It  has  been  supposed  that  the  object 
of  punishment,  and  the  ends  of  government,  can  be  as  well, 

more  eflectoally  answered,  by  the  substitution  of  milder 
sanctions.  The  great  difficulty  is,  to  attain  the  salutary 
ends  of  punishment,  and,  at  the  same  time,  avoid  wounding 
die  public  sense  of  humanity.  The  punishment  of  death 
is,  doubtless,  the  roost  dreadful  and  the  most  impressive 
spectacle  of  public  justice  ; and  it  is  not  possible  to  adopt 
any  other  punishment  equally  powerful  by  its  example.  It 
ought  to  be  confined  to  the  few  cases  of  the  most  atrocious 
character,  for  it  is  only  in  such  cases  that  public  opinion 
will  warrant  the  measure,  or  the  peace  and  safety  of  society 
require  it.  Civil  society  has  an  undoubted  right  to  use  the 
means  requisite  for  its  preservation  ; and  the  punishment  of 
murder  with  death,  accords  with  the  judgment  and  the  prac- 
tice of  mankind,  because  the  intensity  and  the  violence  of 
the  malignity  that  will  commit  that  crime,  require  to  be  coun- 
teracted by  the  strongest  motives  which  can  be  presented  to 


a Cb.  39. 
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the  human  mind.  Grotius*  discusses  much  at  large,  and 
with  his  usual  learning  and  ability,  the  design  and  the  law- 
fulness of  punishment ; and  he  is  decidedly  of  the  opinimi, 
that  capital  punishments,  in  certain  cases,  are  not  only  law- 
ful under  the  divine  law,  but  indispensable  to  restrain  the 
audaciousness  of  guilt.  He  recommends,  however,  for  adop- 
tion, in  many  cases,  the  advice,  and  even  the  example  of 
some  of  the  ancients,  by  the  substitution  of  servile  labour  and 
imprisonment  for  capital  punishment  This  has  been  done 
since  his  time  to  a very  great  extent  in  some  parts  of  Europe, 
and  especially  in  thoee  United  States.  In  the  earlier  code  of 
laws  prepared  by  William  Penn,  and  adopted  by  the  legisla- 
ture of  Pennsylvania  in  1682,*  it  was  declared  that  all  pri- 
sons should  be  work-houses  for  felons  and  vagrants ; and 
the  penitentiary  system  founded  on  labour,  disci{dine,  and 
instruction,  accompanied  with  patient  and  humane  treatment, 
was  first  introduced  into  this  country  by  the  wisdom  and 
benevolence  of  that  eminent  lawgiver.  Though  the  peniten- 
tiary system  has  not  hitherto  answered  the  expectations  of 
the  public,  either  in  the  reformation  of  offenders,  or  as  an  ex- 
ample to  deter  others,  yet  the  more  skilful  arrangement  of  the 
prisons,  and  the  introduction  of  a stricter  and  more  energetic 
system  of  prison  discipline,  consisting  essentially  of  close  con- 
finement, united  with  productive  labour,  (and  which  have  been 
carried  into  effect  with  beneficial  results  in  the  state  prison  at 
Auburn,  and  in  the  new  state  prison  at  Mount  Pleasant,  in 
New-York,)  afford  encouraging  expectations  that  they  will  be 
able  to  redeem  the  credit  of  the  system,  and  recommend  the 
punishment  of  solitary  imprisonment  and  hard  labour,  instead 
of  capital  and  other  sanguinary  punishments,  to  the  universal 
approbation  of  the  civilized  world.' 


a De  Jure  Belli,  b.  S.  ch.  SO. 

b Proud M History  of  Pennsylvania,  vol.  ii.  app.  p.  16. 
e Id  1830,  a bill  passed  (be  Enj^lish  House  of  CommoDs  aboliibioj' 
the  puaishaieat  of  death  for  forgiog  aegotiable  securities ; but  this  altera- 
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While  the  personal  security  of  every  citizen  is  protected 
from  lawleea  violence  by  the  arm  of  government  and  the 
terrors  of  the  penal  code,  and  while  it  is  equally  guarded 
from  unjust  and  tyrannical  proceedings  on  the  port  of  the 
government  itself,  by  the  provisions  to  which  we  have  refer- 
red, every  person  is  also  entitled  to  the  preventive  arm  of 
the  magistrate  as  a further  protection  from  threatened  or 
impending  danger  ; and,  on  reasmiable  cause  being  shown, 
he  may  require  his  adversary  to  be  bound  to  keep  the  peace. 
If  violence  has  been  actually  offered,  the  offender  is  not  cmly 
liable  to  be  prosecuted  and  punished  on  behalf  of  the  state, 
but  he  is  bound  to  render  to  the  party  aggrieved  adequate 
compensation  in  damages.  The  municipal  law  of  our  own, 
as  well  as  of  every  other  country,  has  likewise  left  with  indi- 
viduals the  exercise  of  the  natural  right  of  self  defence,  in  all 
tlioee  cases  in  which  the  law  is  either  too  slow  or  too  feeble 
to  stay  the  hand  of  violence.  Homicide  is  justifiable  in 
every  case  in  which  it  is  rendered  necessary  in  self-defence, 
against  the  person  who  comes  to  commit  a known  felony 
with  force  against  one’s  person,  or  habitation,  or  property, 
or  against  the  person  or  property  of  those  who  stand  in  near 
domestic  relations.*  The  right  of  self-defence  in  these 
cases  is  founded  on  the  law  of  nature,  and  is  not,  and  can- 
not be  superseded  by  the  law  of  society.  In  those  instances, 
says  Sir  Michael  Foster,  the  law,  with  great  propriety,  and 
in  strict  justice,  considers  the  individual  to  be  under  the  pro- 
tection of  the  law  of  nature.  There  are  some  important 
distinctions  on  this  subject,  between  justifiable  and  excusa- 
ble homicide,  and  manslaughter,  and  murder,  which  it  does 
not  belong  to  my  present  purpose  to  examine ; and  I will  only 
observe,  that  homicide  k never  strictly  justifiable  in  defence 


tion  in  tbe  eitabliihed  law  was  rejected  by  a lar^  majority  in  Ibe 
House  of  Lords. 

a Hank,  P.  C.  b.  1.  c.  38.  i.  St.  PotUP$  Dwcosm  ef  Homicide, 
373, 374. 


Digitized  by  Google 


16 


OF  THE  RIGHTS  OF  PERSONS.  [Purl  IV. 


of  a private  trespass,  nor  upon  the  pretence  of  necessity,  when 
the  party  is  not  free  from  fault  in  bringing  that  necessity 
upon  himself." 

(2.)  As  a part  of  the  right  of  personal  security,  the  preser- 
vation of  every  person’s  good  name  from  the  vile  arts  of  de- 
traction is  justly  included.  The  laws  of  the  ancients,  no  less 
than  those  of  modem  nations,  made  private  reputation  one 
of  tlie  objects  of  their  protection.‘  The  Roman  law  took  a 
just  distinction  between  slander  spoken  and  written  ; and 
the  same  distinction  prevails  in  our  law,  which  considers  the 
slander  of  a private  person  by  words,  in  no  otlier  light  than 
a civil  injury,  for  which  a pecuniary  compensation  may  be 
obtained.  The  injury  consists  in  falsely  and  maliciously 
charging  another  with  the  commission  of  some  public  offence, 
or  the  breach  of  some  public  tmst,  or  with  any  matter  in 
relation  to  his  particular  trade  or  vocation,  and  which,  if  true, 
would  render  him  unworthy  of  employment ; or,  lastly,  with 
any  other  matter  or  thing,  by  which  special  injury  is  sus- 
tained. But  if  the  slander  be  communicated  by  pictures,  or 
signs,  or  writing,  or  priutiug,  it  is  calculated  to  have  a wider 
circulation,  to  make  a deeper  impression,  and  to  become  pro- 
portionably  more  injurious.  Expressions  which  tend  to  ren- 
der a man  ridiculous,  or  lower  him  in  the  esteem  and  opinion 
of  the  world,  would  be  libellous  if  printed,  though  they  would 
not  be  actionable  if  spoken.'  A libel,  as  applicable  to  indi- 


a Havik.  P.  C.  b.  1,  c.  28.  i.  22,  23. 

6 Potter' t Greek  Antiq.  vol.  i.  179.  Halhed'i  Oentoo  Code,  182. 
Cicero  de  Republica,  lib.  iv.  Tacit.  Ann.  lib.  i.  cb.  72.  Hbr.  Epist. 
b.  ii.  Ep.  i.  152.  Aul.  Gel.  b.  iii.  c.  3.  Inet.  4.  4.  1.  3 Johnton'e 
Caiet,  382,  note ; where  the  reporter,  with  |^at  learning  and  accnra- 
cy,  baa  collected  the  material  proviaiona  in  the  Boman  law  on  the  aub- 
ject.  Since  the  publication  of  that  note,  the  view  of  the  law  of  defa- 
mation among  the  ancienta  baa  been  extenairely  conaidered  in  Holt’* 
Law  of  Libel,  b.  i.  cb.  1. 

e Villera  v.  Monaley,  2 Wilt.  403.  Woodward  v.  Dowtiog,  2 Mann. 
4.  Ryl.  74. 
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viduals,  has  been  well  defiued“  to  be  a malicious  publication, 
expressed  either  in  printing  or  writing,  or  by  signs  or  pic- 
tures, tending  either  to  blacken  the  memory  of  one  dead,  or 
the  reputation  of  one  alive,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule.  A malicious  intent  towards  govern- 
ment, magistrates,  or  individuals,  and  an  injurious  or  ofTen- 
sive  tendency,  must  concur  to  constitute  the  libel.  It  then 
becomes  a grievance,  and  the  law  has  accordingly  considered 
it  in  the  light  of  a public  as  well  as  a private  injury,  and  has 
rendered  the  party  not  only  liable  to  a private  suit  at  the 
instance  of  the  party  libelled,  but  an.swcrable  to  the  state  by 
indictment,  as  guilty  of  an  offence  tending  directly  to  a breach 
of  the  public  peace.  ‘ 

But  though  the  law  be  solicitous  to  protect  every  man  in 
his  fair  fame  and  character,  it  is  equally  careful  that  the  liberty 
of  speech,  and  of  U»e  press,  shoidd  be  duly  preserved.  The 
liberal  communication  of  sentiment,  and  entire  freedom  of 
discussion,  in  respect  to  the  character  and  conduct  of  public 
men,  and  of  candidates  for  public  favour,  is  deemed  essential 
to  the  judicious  exercise  of  the  right  of  suffrage,  and  of  that 
control  over  their  rulers,  which  resides  in  the  free  people  of 
these  United  Slates.  It  has,  accordingly,  become  a constitu- 
tional principle  in  this  country,  that  “ every  citizen  may  freely 
speak,  write,  and  publish  his  sentiments,  on  all  subjects,  be- 
ing responsible  for  the  abuse  of  that  right,  and  that  no  law 
can  rightfully  be  passed  to  restrain  or  abridge  the  freedom  of 
speech,  or  of  the  press.” 

The  law  of  England,  even  under  the  Anglo-Saxon  line  of 
princes,  look  severe  and  exemplary  notice  of  defamation,  as 


a 4 Mtui.  Rep.  168.  2 Pickering’ t Rep.  1 15. 

6 1 Hawk.  P.  C.  b.  i.  ch.  73.  The  malicioc:  and  unautborized  pub- 
lication of  anj  part  of  a letter  wilfully  opened  by  a person  to  whom  it 
was  not  addressed,  or  the  wilfully  opening  or  reading  the  same  by  any 
such  person  not  authorized  so  to  do,  is  declared  to  be  a misdemeanor. 

York  Recited  StatiUu,  vol.  ii.  695,  sec.  27,  28. 

VoL.  II.  3 
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an  ofTence  against  the  public  peace  and  in  the  time  of 
Henry  III.,  Bracton''  adopted  the  language  of  the  Institutes 
of  Justinian,  and  held  slander  and  libellous  writings  to  be 
actionable  injuries.  But  the  first  private  suit  for  slanderous 
words  to  be  met  with  in  the  English  law,  was  in  the/eign  of 
Edward  III.,  and  for  the  high  offence  of  charging  another 
with  a crime  which  endangered  his  life.'  The  mischieb  of 
licensed  abuse  were  felt  to  be  so  extensive,  and  so  incom- 
patible with  the  preservation  of  peace,  that  several  acts  of 
parliament,  |(nown  as  the  statutes  de  scandalis  magncUum, 
were  passed  to  suppress  and  punish  the  propagation  of  false 
and  malicious  slander.*'  They  are  said  to  have  been  declara- 
tory of  the  common  law,'  and  actions  of  slander  were  slowly, 
but  gradually  multiplied,  between  the  time  of  Edward  III., 
and  the  reign  of  Elizabeth,^  when  they  had  become  fi-equent. 
The  remedy  was  applied  to  a variety  of  cases ; and  in  a pri- 
vate action  of  slander  for  damages,  and  even  in  the  action  of 
acandalum  magnatum,  the  defendant  was  allowed  to  jus- 
tify, by  showing  the  truth  of  the  fact  charged  ; for  if  the 
words  were  true,  it  was  then  a case  of  damnum  absque  in- 
juria, according  Jo  the  just  opinion  of  Paulus,  in  the  civil 
law.'  But  in  the  case  of  a public  prosecution  for  a libel,  it 
became  the  established  principle  of  the  English  law,  as  de- 
clared in  the  Court  of  Star  Chamber,  about  the  beginning  of 
the  reign  of  James  I.,'  that  the  truth  of  the  libel  could  not  be 
shown  by  way  of  justification,  because,  whether  true  or  false, 
it  was  equally  dangerous  to  the  public  peace.  The  same 


O S Inti-  M7. 

6 Lib.  3 de  Adionibut,  cb.  ir. 

c 30  Aa.  39.  Reete't  Hielory  of  the  Englith  Lme,  Tol.  iii.  90. 
d Slatulet  o/3E.\.  iR.  II.  aod  13  R.  II. 
e 3 Mod.  161.  165. 
f h Co.  110—113. 
g Dig.  47.  10.  18. 

h De  Libellit  famoeu,  5 Co.  135.  Hudton'i  Treuiut  on  the  Star 
Chtanber,  publubed  in  3d  vol.  CoUec.  Jurid. 
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doctrine  remains  in  England  to  this  day  unshaken,  and  in 
the  case  of  Ths  King  r.  Burdett,*  it  was  held,  that  where 
a libel  imputes  to  others  the  commission  of  a triable  crime, 
the  evidence  of  the  truth  of  it  was  inadmissible,  and  that  the 
intention  was  to  be  collected  from  the  paper  itself,  unless  ex- 
plained by  the  mode  of  publication,  or  other  circumstances ; 
and  that  if  the  contents  were  likely  to  produce  mischief, 
the  defendant  must  be  presumed  to  intend  that  which  his 
act  was  likely  to  produce.  “ The  liberty  of  the  press,”  as 
one  of  the  judges  in  that  case  observed,  “cannot  impute 
criminal  conduct  to  others  without  violating  the  right  of 
character,  and  that  right  can  only  be  attacked  in  a court  of 
justice,  where  the  party  attacked  has  a fair  opportunity  of 
defending  himself.  Where  vituperation  begins,  the  liberty 
of  the  press  ends.”  Whether  the  rule  of  the  English  law 
was  founded  on  a just  basis,  and  whether  it  was  applicable 
to  the  free  press  and  free  institutions  in  this  country,  has 
been  a question  extensively  and  laboriously  discussed  in 
several  cases  which  have  been  brought  before  our  American 
tribunals. 

In  the  case  of  The  People  v.  Crostcell,^  which  came 
before  the  Supreme  Court  of  New- York  in  1804,  and  was 
argued  at  the  bar  with  very  great  ability,  the  court  were 
equally  divided  in  opinion  on  the  point,  whether,  on  an 
indictment  for  a libel,  the  defendant  was  entitled  to  give  in 
evidence  to  the  jury  the  truth  of  the  charges  contauied  in 
the  Ubel.  In  the  Court  of  Appeals  in  South  Carolina,  in 
1811,  the  court  unanimously  decided,  in  the  case  of  The 
State  V.  Lehre,‘  that  by  the  English  common  law  it  was 
settled,  on  sound  principles  of  policy  derived  from  the  civil 
law,  that  the  defendant  had  no  right  to  justify  the  libel  by 
giving  the  truth  of  it  in  evidence.  The  court,  in  the  learned 


• 4 Bamw.  tr  95- 
b 3 Jokntoa't  Cat.  337. 

< 3 R*p.  Cotut.  Court,  p.  809. 
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and  able  opinion  whicli  was  delivered  in  that  case,  con- 
sidered that  the  law,  as  then  declared,  was  not  only  the  law 
of  England,  but  probably  the  law  of  all  Europe,  and  of  most 
of  the  free  states  of  America.  The  same  question  has  been 
frequently  discussed  in  Massachusetts.  In  the  case  of  The 
Cotnmomceallh  v.  Chase  ‘ in  1808,  it  was  decided,  that  the 
publication  of  a libel  maliciously,  and  with  intent  to  defame, 
was  clearly  a public  offence,  whether  the  libel  be  true  or  not ; 
and  the  rule  was  held  to  be  founded  on  sound  principles, 
indispensable  to  restrain  all  tendencies  to  breaches  of  the 
peace,  and  to  private  animosity  and  revenge.  The  essence 
of  the  offence  consisted  in  the  malicious  intent  to  defame  the 
reputation  of  another  ; and  a man  may  maliciously  publish 
the  truth  against  another  with  the  intent  to  defame  his 
character,  and  if  the  publication  be  true,  the  tendency  of  the 
publication  to  inflame  the  passions,  and  to  excite  revenge,  is 
not  diminished.  But  though  a defendant,  on  an  indictment 
for  a libel,  cannot  justify  himself  for  publishing  the  libel, 
merely  by  proving  the  truth  of  it,  yet  he  may  repel  the 
criminal  charge  by  proving  that  the  publication  was  for  a 
justiflablc  purpose,  and  not  malicious  ; and  if  the  purpose  be 
justifiable,  the  defendant  may  give  in  evidence  the  truth  of 
the  words,  when  such  evidence  will  tend  to  negative  the 
malicious  intent  to  defame.  The  same  question  was  again 
agitated  and  discussed  before  the  same  court  in  1825,  in  the 
case  of  The  Commonwealth  v.  Blanding,’’  and  the  court 
strongly  enforced  the  doctrine  of  the  former  case,  that,  as  a 
general  rule,  the  truth  of  the  libel  was  not  admissible  in  evi- 
dence upon  the  trial  of  the  indictment ; and  this  principle  of 
the  common  law  was  declared  to  be  founded  in  common 
sense  and  common  justice,  and  prevailed  in  the  code  of  every 
civilized  country.  It  was  further  held,  that  whether  in  any 
particular  case  such  evidence  be  admissible,  was  to  be  deter- 


a 4 Mail.  R*p-  163. 


4 3 Picktring,  304. 
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mined  by  the  court ; and  if  admissible,  then  the  jury  were  to 
determine  whether  the  publication  was  made  with  good  mo- 
tives, and  for  justifiable  ends.  The  same  rule,  that  the  truth 
cannot  be  admitted  in  evidence  on  indictment  for  a libel, 
though  it  may  in  a civil  suit  for  damages,  has  been  adjudged 
in  Louisiana  and  tlie  weight  of  judicial  authority  un- 
doubtedly is,  that  the  English  common  law  doctrine  of  libel 
is  the  common  law  doctrine  in  this  country,  in  all  cases  in 
which  it  has  not  been  expressly  controlled  by  constitutional 
or  legislative  provisions.  The  decisions  in  Massachusetts 
and  Louisiana  were  made  notwithstanding  the  constitution 
of  the  one  state  had  declared,  that  “ the  liberty  of  the  press 
ought  not  to  be  restrained,”  and  that  the  other  had  said,  that 
“ every  citizen  might  freely  speak,  write,  and  print,  on  any 
subject,  being  responsible  for  the  abuse  of  that  liberty.” 
Those  decisions  went  only  to  control  the  malicious  abuse  or 
licentiousness  of  the  press,  and  that  is  the  most  effectual  way 
to  preserve  its  freedom  in  the  genuine  sense  of  the  constitu- 
tional declarations  on  the  subjecL  Without  such  a check, 
the  press,  in  the  hands  of  evil  and  designing  men,  would  be- 
come a most  formidable  engine,  and  as  mighty  for  mischief 
as  for  good.  Since  the  decision  in  1825,  the  legislature  of 
Massachusetts  have  interposed,  and  by  an  act  passed  in  March, 
1827,  have  allowed  the  truth  to  be  given  in  evidence  in  all 
prosecutions  for  libels,  but  with  a proviso  tliat  such  evidence 
should  not  be  a justification,  unless  it  should  be  made  satis- 
factorily to  appear  upon  the  trial,  that  the  matter  charged  as 
libellous  was  published  with  good  motives,  and  for  justifiable 
ends. 

The  constitutions  of  several  of  the  United  States  have  made 
special  provision  in  favour  of  giving  the  truth  in  evidence  in 
public  prosecutions  for  libels.  In  the  constitutions  of  Penn- 
sylvania, Delaware,  Tennessee,  Kentucky,  Ohio,  Indiana, 


a Territory  r.  Nngeot,  Chri$ty’>  Dig.  of  Lomtuma  Decitiont,  tit. 
Et.  No.  161. 
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and  lUinoia,  it  is  declared,  that  in  prosecutiooe  for  libels  on 
men  in  respect  to  their  public  official  conduct,  the  truth  may 
be  given  in  evidence,  when  the  matter  published  was  proper 
for  public  information.  In  the  constitutions  of  Mississippi 
and  Missouri,  the  extension  of  the  right  to  give  the  truth 
in  evidence  is  more  at  large,  and  applies  to  all  prosecutions 
or  indictments  for  libels,  without  any  qualifications  annexed 
in  restraint  of  the  privilege  ; and  an  act  of  the  legislature  of 
New-Jersey,  in  1799,  allowed  the  same  unrestricted  privi- 
lege. The  legislature  of  Pennsylvania,  in  1809,‘  went  far 
heyond  their  own  constitution,  and  declared  by  statute,  that 
no  person  should  be  indictable  for  a publication  on  the  official 
conduct  of  men  in  public  trust ; and  that  in  all  actions  or 
criminal  prosecutions  for  a libel,  the  defendant  might  plead 
the  truth  in  justification,  or  give  it  in  evidence.  The  decision 
of  the  Court  of  Errors  of  New-York,  in  Thorn  v.  Blanch- 
ard,* carried  the  toleration  of  a libellous  publication  to  as  great 
an  extent  as  the  Pennsylvania  law  ; for  it  appeared  to  be  the 
doctrine  of  a majority  of  the  court,  that  where  a person  peti- 
tioned the  council  of  appointment  to  remove  a public  officer 
for  corruption  in  office,  public  policy  would  not  permit  the 
officer  libelled  to  have  any  redress  by  private  action,  whether 
the  charge  was  true  or  false,  or  the  motives  of  the  petitioner 
innocent  or  maUcious.  The  English  law  on  the  point  seems 
to  be  founded  in  a juster  policy.  Petitions  to  the  king,  or  to 
parliament,  or  to  the  secretary  at  war,  for  the  redress  of  any 
grievance,  are  privileged  communications,  and  not  actionable 
libels,  provided  the  privilege  be  not  abused  ; but  if  it  appear 
that  the  communication  was  made  maliciously,  and  without 
probable  cause,  the  pretence  under  which  it  is  made  aggra- 
vates the  case,  and  an  action  lies.*  The  ctmstitution  of 
New-York,  as  amended  in  1821,  is  a little  varied  in  its  lan- 


a I 601.  Commonwealth  v.  Duins. 

h 5 Johni.  Rep.  508. 

( 5 Bamw.  S(  AM.  644.  Beat,  J. 
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guage  from  those  provisions  which  have  been  mentioned, 
and  is  not  quite  so  latitudinary  in  its  indulgence  as  some  of 
them.  It  decltues,  that  “ in  all  prosecutions  or  indictments 
for  libels,  the  truth  may  be  given  in  evidence  to  the  jury  ; 
and  if  it  shall  appear  to  the  jury,  that  the  matter  charged  as 
bbellous  is  true,  and  was  published  with  good  motives,  and 
for  justifiable  ends,  the  party  shall  be  acquitted.”  These 
provisions  in  favour  of  giving  the  truth  in  evidence,  are  to 
be  found  only  in  those  constitutions  which  have  been  pro- 
mulgated long  since  our  revolution  ; and  the  current  of  opi- 
nion seems  to  have  been  setting  strongly,  not  only  in  favour 
of  erecting  barriers  against  any  previous  restraints  upon 
publications,  (and  which  was  all  that  the  earUer  sages  of 
the  revolution  had  in  view,)  but  in  favour  of  the  policy  that 
would  diminish  or  destroy  altogether  every  obstacle  or 
responsibility  in  the  way  of  the  publication  of  the  truth. 
The  subject  is  not  without  its  difficulties,  and  it  has  been 
found  embarrassing  to  preserve  equally,  and  in  just  harmony 
and  proportion,  the  protection  which  is  due  to  character, 
and  the  protection  which  ought  to  be  afforded  to  hberty  of 
speech,  and  of  the  press.  These  rights  are  frequently 
brought  into  dangerous  collision,  and  the  tendency  of  mea- 
sures in  this  country  has  been  to  relax  too  far  the  vigilance 
with  which  the  common  law  surrounded  and  guarded  cha- 
racter, while  we  are  animated  with  a generous  anxiety  to 
maintain  freedom  of  discussion.  The  constitution  of  New- 
Yorlt  makes  the  facts  in  every  possible  case  a necessary  sub- 
ject of  open  investigation  ; and  however  improper  or  unfit 
those  facts  may  be  for  public  information,  and  however 
painful  or  injurious  to  the  individuals  concerned,  yet  it  would 
seem  that  they  may,  in  the  first  instance,  be  laid  bare  be- 
fore the  jury.  The  facts  are  to  go  to  them,  at  all  events  ; 
for  the  jury  arc  to  determine,  as  it  shall  appear  to  them, 
whether  the  motives  of  the  libeller  were  good,  and  his  end 
justifiable. 

The  act  of  Congress  of  the  14th  of  July,  1798,  made  it  an 


Digitized  by  Google 


24 


OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 


indictable  offence  to  libel  the  government,  or  Congress,  or  the 
President  of  the  United  States  ; and  it  made  it  lawful  for  the 
defendant,  upon  the  trial,  to  give  in  evidence  in  his  defence, 
the  truth  of  the  matter  contained  in  the  publication  charged 
as  a libel.  This  act  was,  by  the  terms  of  it,  declaratory, 
and  was  intended  to  convey  the  sense  of  Congress,  that  in 
prosecutions  of  that  kind  it  was  the  common  right  of  the 
defendant  to  give  the  truth  in  evidence.  So,  the  case  of  The 
People  V.  Croswell,  in  New- York,  was  followed  by  an  act 
of  the  legislature,  on  the  6th  of  April,  1805,  enacting  and 
declaring,  that  in  every  prosecution  for  a libel,  (and  which 
included  public  and  private  prosecutions,)  it  should  be  lawful 
for  the  defendant  to  give  in  evidence  in  his  defence  the  truth 
of  the  matter  charged  ; but  such  evidence  was  not  to  be  a 
justification,  unless,  on  the  trial,  it  should  be  made  satisfac- 
torily to  appear,  that  the  matter  charged  as  libellous  was  pub- 
hshed  with  good  motives,  and  for  justifiable  ends,  and  this 
was  the  whole  extent  of  the  doctrine  which  had  been 
claimed  in  favour  of  the  press  in  the  case  of  The  People  v. 
Croswell. 

There  appears  to  have  been  some  contrariety  of  opinion 
in  the  English  books  on  the  point,  whether  a defendant  in  a 
private  action  upon  a libel,  could  be  permitted  to  justify  the 
charge,  by  pleading  the  truth.  But  the  prevailing,  and  the 
better  opinion  is,  that  the  truth  may,  in  all  cases,  be  pleaded 
by  way  of  justification,  in  a private  action  for  damages,  ari- 
sing from  written  or  printed  defamation,  as  well  as  in  an  ac- 
tion for  slanderous  words.”  The  ground  of  the  private  action 
is  the  injury  which  the  party  hits  sustained,  and  his  conse- 


a Holt,  Ch.  J.,  1 1 Mod.  99.  Buller’t  A*.  P.  8.  J’Adsoo  v.  Stuart, 
1 Term,  748.  lu  Massachusetts,  a statute  passed  in  March,  1827,  not 
only  allows  the  truth  to  be  pleaded  hy  way  of  justification  in  all  actions 
for  libels,  as  well  as  for  oral  slander,  but  every  inference  to  be  drawn 
from  such  a plea  in  admission  of  the  fact  of  publication,  or  of  malice,  if 
the  plea  be  not  proved,  is  destroyed.  The  statute  affords  facility  and 
encouragement  to  the  plea. 
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qiienl  right  to  damages  as  a recompense  for  that  injury ; but 
if  the  charge,  in  its  substance  and  measure,  be  true  in  point 
of  fact,  the  law  considers  the  plaintiff  as  coming  into  court 
without  any  equitable  title  to  relief.  And  yet  it  is  easy  to  be 
perceived,  that  in  the  case  of  libels  upon  private  character, 
greater  strictness  as  to  allowing  the  truth  in  evidence,  by 
way  of  justification,  ought  to  be  observed,  than  in  the  case 
of  public  prosecutions  ; for  the  public  have  no  interest  in  the 
detail  of  private  vices  and  defects,  when  the  individual 
charged  is  not  a candidate  for  any  public  trust ; and  publi- 
cations of  that  kind  are  apt  to  be  infected  with  malice,  and 
to  be  very  injurious  to  the  peace  and  happiness  of  families. 
If  the  libel  was  made  in  order  to  expose  to  the  public  eye 
|>ersonal  defects,  or  misfortunes,  or  vices,  the  proof  of  the 
truth  of  the  charge  would  rather  aggravate  than  lessen  the 
baseness  and  evil  tendency  of  the  pul>lication  ; and  there  is 
much  justice  and  sound  policy  in  the  opinion,  that  in  private, 
as  well  ns  public  prosecutions  for  libels,  the  inquiry  should 
be  pointed  to  the  innocence  or  malice  of  the  publisher’s 
intentions.  The  truth  ought  to  be  admissible  in  evidence  to 
explain  that  intent,  and  not  in  every  instance  to  justify  it.* 
The  guilt  and  the  essential  ground  of  action  for  defamation, 
consists  in  the  malicious  intention  ; and  when  the  mind  is 
not  in  fault,  no  prosecution  can  be  sustained.*  On  the  other 


a Vinniun  in  Iml.  4.  4.  1.  Edinb.  Review,  vol.  xxvii.  p.  103.  143. 
vol.  xxxii.  307. 

b We  have  a remarkable  illustration  of  this  principle,  in  a decision 
cited  by  Lord  Coke,  when  at  the  bar,  and  arguing  the  cause  of  Brook 
T.  Montague.  (Cro.  J.  91.)  A preacher,  in  his  sermon,  recited  a story 
out  of  For’*  Martyrology,  of  one  Greenwood,  as  being  a very  wicked 
man,  and  a persecutor,  who  died  under  signal  visitations  of  God’s  dis- 
pleasure. The  preacher  intended  to  show,  by  that  example,  the  judg- 
ment of  Providence  upon  great  sinners ; but  he  was  totally  mistaken 
as  to  the  fact,  for  Greenwood  was  not  dead  or  diseased,  but  present  at 
the  preaching  of  the  sermon.  He  brought  his  action  for  the  defama- 
tioo  ; and  the  court  instructed  the  jury,  that  the  defendant,  having  read 

Vol.  II.  4 
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hand,  the  truth  may  be  printed  and  published  maliciously, 
and  with  an  evil  intent,  and  for  no  good  purpose,  and  when 
it  would  be  productive  only  of  private  misery,  and  public 
scandal  and  disgrace. 

(3.)  The  right  of  personal  liberty  is  another  absolute  right 
of  individuals,  which  has  long  been  a favourite  object  of  the 
English  law.  It  is  not  only  a constitutional  principle,  ns  we 
have  already  seen,  that  no  person  shall  be  deprived  of  his 
liberty  without  duo  process  of  law,  but  effectual  provision  is 
made  against  the  continuance  of  all  unlawful  restraint,  or 
imprisonment,  by  the  security  of  tlie  privilege  of  the  writ  of 
habeas  corpus. 

Every  restraint  upon  a man’s  liberty  is,  in  the  eye  of  the 
law,  an  imprisonment,  wherever  may  bo  the  place,  or  what- 
ever may  be  the  manner  in  which  the  restraint  is  effected.* 
Whenever  any  person  is  detained  with  or  without  due  pro- 
cess of  law,  unless  for  treason  or  felony,  plainly  and  specially 
expressed  in  the  warrant  of  commitment,  or  unless  such 
person  be  a convict,  or  legally  charged  in  execution,  he  is 
entitled  to  his  writ  of  habeas  corpus.  It  is  a writ  of  right, 
which  every  person  is  entitled  to,  ex  merito  justiciar  ,■*  but 
the  benefit  of  it  was,  in  a great  degree,  eluded  in  England, 
prior  to  the  statute  of  Charles  II.,  ns  the  judges  only  awarded 
it  in  term  time,  and  they  assumed  a discretionary  power  of 
awarding  or  refusing  it.‘  The  explicit  and  peremptory  pro- 


aad  delirored  the  words  as  matter  of  history,  and  without  any  evil  in- 
tention, was  not  liable  in  damages. 

a 3 Intt.  589. 

6 4 InU.  390. 

c 3 BulH.  27.  The  writ  of  Habau  Corput  had  been  in  England 
from  the  time  of  Magna  Carta,  a matter  of  right,  but  generally  and  fa- 
tally diiregarded  in  cases  relating  to  tlie  government.  The  illegal  and 
arbitrary  imprisoomentt  by  the  Privy  Council  and  Crown  Officers  un- 
der Elizabeth,  gave  rise  to  an  impressive  address  from  the  common  law 
Judges,  in  1591 , to  Chancellor  Hatton  and  Lord  Burleigh,  complaining 
of  them  in  jnst  and  manly  terms,  Andtrton't  Rep.  vol.  i.  397.  Mr. 
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viaions  of  the  statute  of  31  Charles  II.,  c.  2,  restored  the  writ 
of  habeas  corpus  to  all  the  efficacy  to  which  it  was  entitled 
at  common  law,  and  which  was  requisite  for  the  due  protec- 
tion of  the  liberty  of  the  subject.  That  statute  has  been  re- 
enacted or  adopted,  if  not  in  terms,  yet  in  substance  and 
efiect,  in  all  these  United  States.*  The  privilege  of  this  writ 
is  also  made  an  express  constitutional  right  at  all  times,  ex- 
cept in  cases  of  invasion  or  rebellion,  by  the  constitution  of 
the  United  States,  and  by  the  constitutions  of  most  of  the 
states  in  the  union.  The  citizens  are  declared,  in  some  of 
these  constitutions,  to  be  entitled  to  enjoy  the  privilege  of  this 
writ  in  the  most  “ free,  easy,  cheap,  expeditious,  and  ample 
manner  and  the  right  is  equally  perfect  in  those  states 
where  such  a declaration  is  'wanting.  The  right  of  deliver- 
ance from  all  unlawful  imprisonment,  to  the  full  extent  of 
the  remedy  provided  by  the  habeas  corpus  act,  is  a common 
law  right ; and  it  is  undoubtedly  true,  as  has  been  already 
observed,*  that  the  common  law  of  England,  so  far  as  it  was 
applicable  to  our  circumstances,  was  brought  over  by  our  an- 
cestors, upon  their  emigration  to  this  country.  The  revolu- 
tion did  not  involve  in  it  any  abolition  of  the  common  law. 
It  was  rather  calculated  to  strengthen  and  invigorate  all  the 
just  principles  of  that  law,  suitable  to  our  state  of  society  and 
jurisprudence.  It  has  been  adopted,  or  declared  in  force,  by 


HaUam,  in  his  Contlilulional  Hitlory  of  England,  vol.  i.  317 — 320, 
giTct,  from  an  original  manuscript  in  the  British  Museum,  a more  full 
and  correct  copy  of  this  remarkable  document,  so  honourable  to  the 
judges  of  the  common  lasr  courts. 

a See,  for  instance,  the  habeat  corpus  act,  in  Massachusetts,  of  16th 
March,  1785,  referred  to  in  2 Matt.  Rep.  550 ; and  the  habeat  corpus 
act  of  South  Carolina,  of  1712,  and  referred  to  in  2 Bay,  563,  and  2 
Const.  Rep.  698. ; and  the  habeat  corpus  act  of  Pemuylvania,  of  18tb 
February,  1785,  and  referred  to  in  1 Binney,  374. ; and  the  habeat 
corpus  act  of  JVeui-Tork,  of  1787  and  1801 ; and  \he  habeat  corpus  act 
of  Mao-Jersey,  referred  to  in  3 Ilalsted,  121. 

5 See  Tol.  i. 
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the  conetitulions  of  some  of  the  states,*  and  by  statute  in 
others  ;*  and  where  it  has  not  been  so  explicitly  adopted,  it 
is  nevertheless  to  be  considered  as  the  law  of  the  land,  sub- 
ject to  the  modifications  which  have  been  suggested,  and  to 
express  legislative  repeal.'  VVe  shall,  accordingly,  in  the 
course  of  these  lectures,  take  it  for  granted,  that  the  common 
law  of  England,  applicable  to  our  situation  and  governments, 
is  the  law  of  this  country,  in  all  cases  in  which  it  has  not  been 
altered  or  rejected  by  statute,  or  varied  by  local  usages,  under 
the  sanction  of  judicial  decisions. 

The  substance  of  the  provisions  on  the  subject  of  the  writ 
of  habeas  corpus,  may  be  found  in  the  statute  of  31  Charles 
II.,  c.  2,  which  is  the  basis  of  all  the  American  statutes  on 
the  subject.  The  statute  of  New-York,  of  17S7,  was  a literal 
transcript  of  the  English  statute,  and  the  habeas  corpus  act, 
in  the  subsequent  revisions  of  the  New-York  statute  code  in 
ISOl,  and  1813,  was  essentially  the  same.  But  the  N’ew- 
York  statute,  of  1818,''  enlarged  the  extent  of  the  application 
of  the  writ,  and  this  had  been  the  case  also  in  Pennsylva- 
nia.* It  gave  to  the  officer  before  whom  the  writ  was  return- 
ed, authority  to  revise  the  cause  of  commitment,  and  to  exa- 
mine into  tlie  truth  of  the  facts  alleged  in  the  return.  The 
English  statute  of  66  Geo.  III.,  c.  100,  conferred  the  like 
power.  By  the  New-York  Revised  Statutes,  which  went 
into  operation  on  1st  January,  1830,  all  the  statute  provisions 
on  the  subject  of  the  writ  of  habeas  corpus  were  redigested, 
and  some  material  amendments  and  more  specific  directions 
added.  Instead  of  referring  to  the  English  statute  of  Charles 
n.,  we  will  lake  notice  of  the  substance  of  the  revised  statute 


a Coostitatioos  of  Jfevc-York  ani  JN’evo-Jertey. 
b Pemuylvania  and  yirginia. 

e 2 JV.  Hamp.  Rep.  44.  Marshall,  Cb.  J.,  io  Livingston  v.  JelTar- 
BOD,  4 Halfe  L.  J.  78, 
d Seas.  41,  ch.  277. 

• 1 Binnep,  376. 
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of  New-Yorir,  nnd  whicli  no  douI)t  contains  equally  the  sub- 
stance of  the  statute  provisions  on  the  subject  in  every  state 
of  the  union,  (for  they  are  all  .taken  from  the  same  source,) 
with  the  remedy,  and  the  sanctions  somewhat  extended. 

All  persons  restrained  of  their  liberty,  under  any  pretence 
whatsoever,  are  entitled  to  prosecute  the  writ,  unless  they  be 
persons  detained  : (1.)  By  process  from  any  court  or  judge 
of  the  United  States  having  exclusive  jurisdiction  in  the  case. 
(2.)  Or  by  final  judgment  or  decree,  or  execution  thereon,  of 
any  competent  tribunal  of  civil  or  criminal  jurisdiction,  other 
than  in  Uie  case  of  a commitment  for  any  alleged  contempt.* 
The  application  for  the  writ  must  be  to  the  Supreme  Court, 
or  Chancellor,  or  a Judge  of  the  Court,  or  other  officer  having 
the  powers  of  a judge  at  chambers  ; and  it  must  be  by  peti- 
tion in-writing,  signed  by  or  on  behalf  of  the  party  ; and  it 
must  state  the  grounds  of  the  application,  nnd  the  facts  must 
be  sworn  to.*  The  English  statute  did  not  require  the  peti- 
tion to  be  verified  by  the  oath  of  the  applicant.  The  penalty 
of  ^1000  is  given  in  favour  of  the  party  aggrieved,  against 
every  officer,  and  every  member  of  the  court  assenting  to  the 
refusal,  if  any  court  or  officer  authorized  to  grant  the  writ, 
shall  refuse  it  when  legally  applied  for.‘  The  penalty  for  re- 
fusal to  grant  the  writ  was,  by  the  English  statute,  confined 
to  the  default  of  the  chancellor  or  judge  in  vacation  time  ; 
whereas  the  penalty  and  suit  for  refusal  to  grant  the  writ,  ap- 
plies, under  the  New-York  statute,  to  the  judges  of  the  Su- 
preme Court,  sitting  in  court  in  term  time.  This  is  the  first  in- 
stance, in  the  history  of  the  English  law,  that  the  judges  of  the 
highest  common  law  tribunal,  silting  and  acting,  not  in  a minis- 
terial, but  in  a judicial  capacity,  are  made  responsible,  in  actions 
by  private  suitors,  for  the  exercise  of  their  discretion  according  to 


a A*.  F.  Retited  Slalitiet,  rol.  ii.  563,  sec.  21,  22. 
b Ibid.  sec.  23.  25. 
c Ibid.  sec.  31. 
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their  judgment  in  term  time.*  If  the  person  to[whom  the  writ 
is  directed,  or  on  whom  it  is  served,  shall  not  promptly  obey 
the  writ,  by  making  a full  and  explicit  return,  and  sbadl  fail 
to  produce  the  party,  without  a sufficient  excuse,  he  is  liable 
to  he  forthwith  attached  and  committed,  by  the  person  grant- 
ing the  writ,  to  close  custody,  until  he  shall  have  obeyed  the 
writ.*  The  former  statute,  instead  of  this  summary  remedy, 
gave  a penalty  to  the  party  aggrieved,  recoverable  by  suit. 
The  party  suing  out  the  writ  is  to  be  remanded,  if  detained  : 
(1.)  By  process  from  any  court  of  the  United  States  having 
e.xclusive  jurisdiction  ; (2.)  or  by  virtue  of  a final  decree,  or 
judgment,  or  process  thereon,  of  any  competent  court  of  civil  or 
criminal  jurisdiction ; (3.)  or  for  any  contempt  specially  and 
plainly  charged,  by  some  court  or  person  having  authority  to 
commit  on  such  a charge,  and  tlie  time  for  w'hich  the  party 
may  be  legally  detained  has  not  expired.'  If  the  party  be  in 
custody  by  civil  process  from  a competent  power,  he  may  bo 
discharged  when  the  jurisdiction  has  been  exceeded,  or  the 
party  has  become  entitled  to  his  discharge,  or  the  process  was 
unduly  issued,  or  was  not  legally  authorized.'*  But  no  in- 
quiry is  to  be  made  into  the  legality  of  any  process,  judg- 
ment, or  decree,  in  the  case  of  persons  detained  under  process 
of  the  United  States,  where  the  court  or  officer  has  exclusive 
jurisdiction  ; nor  wliere  the  party  is  detained  under  the  final 
decree  or  judgment  of  a competent  court  ; nor  where  the 
commitment  is  for  a contempt,  mode  by  any  court,  officer,  or 
body,  according  to  law,  and  duly  charged.'.  The  court  or 
officer  awarding  the  writ  may,  in  other  cases,  examine  into 


a See  Yatea  v.  Lansing,  5 Jo/inmt’i  Rep.  283.  C Ibid.  337.  S.  C. 
where  the  principle  uf  tl>o  English  law  on  this  subject  is  considered  and 
recognised. 

h Jf.  Y.  Rnited  Stalalet,  vol.  ii.  566,  sec.  34. 
e Ibid.  567,  sec.  40. 
d Ibid.  568,  sec.  41, 
e Ibid.  sec.  43. 
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the  menu  of  the  commitment,  and  hear  the  allegatioiis  and 
proofe  arising  thereon  in  a summary  way,  and  dispose  of  the 
party  as  justice  may  require."  A person  discharged  upon  ha- 
beas corpus  is  not  to  be  reimprisoned  for  the  same  cause, 
but  it  is  not  to  be  deemed  the  same  cause,  if  be  be  aft^wards 
committed  for  the  same  cause,  by  the  legal  order  of  the  court 
in  which  he  was  bound  to  appear,  or  in  which  he  may  be 
indicted  and  convicted  ; or  if  the  discharge  was  for  defect  of 
proof,  or  defect  in  the  commitment  in  a criminal  case,  and  he 
be  again  arrested  on  sufficient  proof  and  legal  process  ; or  if 
in  a civil  case,  or  discharge  on  mesne  process,  he  be  arrested 
on  execution,  or  on  mesne  process  in  another  suit,  after  the 
first  suit  is  discontinued.*  And  finally,  if  any  person  solely, 
or  08  member  of  any  court,  or  in  execution  of  any  order, 
knowingly  reimprison  such  party,  he  forfeits  a penalty  of 
$1250  to  the  party  aggrieved,  and  is  to  be  deemed  guilty  of 
a misdemeanor,  and  liable  to  fine  and  imprisonment*  This 
last  provision  is  distinguished  from  that  in  any  former  statute 
on  the  subject,  by  applying  the  penal  sanction  to  the  mem- 
bers of  any  conrt  acting  judicially,  and  by  making  the  act  of 
reimpriaonment  an  indictable  offence. 

This  w the  substance  of  tlie  efficacious  remedv  against  the 
abuse  of  the  right  of  personal  liberty,  afforded  by  the  celebra- 
ted writ  of  habeas  corpus.  By  the  specific  provisions  which 
we  have  considered,  the  remedy  for  all  unjust  detention  is 
distinctly  marked ; and  even  in  cases  of  valid  imprisonment, 
care  is  taken  that  it  be  not  unreasonably  or  unnecessarily 
protracted.  Persons  confined  upon  any  criminal  charge,  are 
to  be  discharged  within  twenty-four  hours  after  the  discharge 
of  a grand  jury  of  the  county,  and  who  shall  not  have  been 
indicted,  unless  satisfactory  cause  be  shown  for  the  delay.  ^ 


a JV*.  y.  Rented  Statutee,  rol.  ii.  568,  lec.  43—48.  • 

A Bnd.  571 , sec.  59. 
e Ibid.  571, 573,  sec.  60.  64. 
d Ibid.  758,  sec.  36. 
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And  prisoners  indicted  are  to  be  tried  at  the  next  court  afler 
sucli  indictment  found,  or  they  will  be  entitled  to  be  dischar- 
ged, unless  the  trial  was  postponed  at  their  instance,  or  satis- 
factory cause  shown  by  the  public  prosecutor  for  delay,"  If 
there  be  good  reason  to  believe  that  any  person  illegally  con- 
fined will  be  carried  out  of  the  stale  before  he  can  be  relieved 
by  habeas  corpus,  the  court  or  officer  authorized  to  issue  the 
■writ  may,  by  warrant,  cause  the  prisoner  and  the  party  so  de- 
taining him  to  be  forthwith  brought  up  for  examination,  and 
to  be  dealt  with  according  to  law.‘ 

The  habeas  corpus  act  has  always  been  considered  in 
England  as  a stable  bulwark  of  civil  liberty,  and  nothing 
similar  to  it  can  be  found  in  any  of  the  free  commonwealths 
of  antiquity.  Its  excellence  consists  in  the  easy,  prompt,  and 
efficient  remedy  afforded  for  all  unlawful  imprisonment,  and 
personal  liberty  is  not  left  to  rest  for  its  security  upon  general 
and  abstract  declarations  of  right. 

In  addition  to  the  benefit  of  the  writ  of  habeas  corpus, 
which  operates  merely  to  remove  all  unlawful  imprisonment, 
the  parly  aggrieved  is  enlilled  to  his  pi  ivate  action  of  trespass 
to  recover  damages  for  the  false  imprisonment ; and  the  party 
offending,  and  acting  witliout  legal  sanction,  is  also  liable  to 
fine  and  imprisonment,  as  for  a misdemeanor. 

In  England,  the  regular  consequence  of  personal  liberty  is 
said  to  be,  that  every  Englishman  may  claim  a right  to  abide 
in  his  own  country  so  long  as  he  pleases,  and  is  not  to  be 
driven  from  it,  unless  by  the  sentence  of  the  law,  prescribing 
exportation  or  banishment  in  the  given  case  ; or  unless  re- 
quired abroad  while  in  the  military  or  naval  service.  Ex- 
portation for  crimes  rests  entirely,  in  England,  upon  statute, 
for  it  was  a punishment  unknown  to  the  common  law.  A 
statute  under  Elizabeth  first  inflicted  banishment  for  offences. 


a JV*.  Y.  Rnued  SUUuUt,  vol.  ii.  737,  see.  20, 29. 
6 Ibid.  572,  see.  65, 66,  67. 
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Some  of  oar  AniericaQ  consiitutioas*  have  declared,  that  do 
person  shall  be  liable  to  be  transported  out  of  the  state  for 
any  offence  committed  within  it.  It  would  not  be  consistent 
with  the  spirit  of  that  provision  to  prescribe  banishment  as 
a part  of  the  punishment,  whatever  foreign  place  or  asylum 
might  be  deemed  suitable  for  the  reception  of  convicts.  In 
most  of  the  states,  no  such  constitutional  restriction  is  im- 
posed upon  the  discretion  of  the  legislature  ; and  in  New* 
York  the  governor  is  authorized  to  pardon  upon  such  condi- 
tions as  he  may  think  proper.*  Convicts  have  sometimes 
been  pardoned  under  the  condition  of  leaving  the  state  in  a 
given  time,  and  not  returning.  This  was  equivalent,  in  its 
effect  and  operation,  to  a judicial  sentence  of  exportation  or 
banishment. 

In  England,  the  king,  by  the  prerogative  writ  of  ne  exeat, 
may  prohibit  a subject  from  going  abroad  without  license. 
But  this  prerogative  is  said  to  have  been  unknown  to  the 
common  law,  which,  in  the  freedom  of  its  spirit,  allowed 
every  man  to  depart  the  realm  at  bis  pleasure.  The  first 
invasion  of  this  privilege,  was  by  the  constitutions  of  Cla- 
rendon, in  the  reign  of  Ileury  II. ,‘  and  they  were  understood 
to  apply  exclusively  to  the  clergy,  and  prohibited  them  from 
leaving  the  kingdom  without  the  king’s  license.  In  the 
magna  charta  of  King  John,  every  one  was  allowed  to  de- 
part the  kingdom,  and  return  at  his  pleasure,  except  in  time 
of  war,  and  saving  their  faith  due  to  the  king.''  But  this  pro- 
vision was  omitted  in  the  charter  of  Henry  111. ; and  in  the 
reign  of  Edward  I.  it  began  to  be  considered  necessary  to 
have  the  king’s  license  to  go  abroad  ; and  it  became  at  last 
to  be  the  settled  doctrine,  and  no  subject  possessed  the  right 
of  quitting  the  kingdom  without  the  king’s  license  j and  pre- 


a CoDititotioor  of  yermont,  Ohio,  IllinoU  sod  Murinippi. 
b JV.  y.  Rented  SlaitUet,  rol.  ii.  745,  lec.  21. 
t Beame'i  on  the  writ  of  J<ft  Exeat,  p.  2. 
d Blackt.  Ed.  of  M'igna  Charta  of  King  John,  art.  42. 

VoL.  II.  5 
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rogalive  writs,  which  were  in  substance  the  same  as  the  ne 
txeat,  became  in  use,  requiring  security  of  persons  medita- 
ting a departure,  that  they  should  not  leave  the  realm  with- 
out the  king’s  license.'*  By  the  statute  of  13  Eliz.,  ch.  3,  a 
subject  departing  the  realm  without  license  under  the  great 
seal,  forfeited  his  personal  estate  and  the  profits  of  his  land. 
The  prerogative  of  the  crown,  on  this  point,  seems  to  be  con- 
ceded ; but  until  the  king’s  proclamation,  or  a writ  of  ne  ex- 
eat, has  actually  issued,  it  is  understood  that  any  Englishman 
may  go  beyond  sea. 

This  writ  of  ne  exeat  has,  in  modern  times,  been  applied 
as  a civil  remedy  in  Chancery,  to  prevent  debtors  escaping  . 
from  their  creditors.  It  amounts,  in  ordinary  civil  cases,  to 
nothing  more  than  process  to  hold  to  bail,  or  compel  a party 
to  gpve  security  to  abide  the  decree.  In  this  view,  we  have 
at  present  no  concern  with  this  writ ; and  in  this  country, 
the  writ  of  ne  exeat  is  not  in  use,  except  in  Chancery,  for 
civil  purposes,  between  party  and  party.  No  citizen  can  be 
sent  abroad,  or,  under  the  existing  law  of  the  land,  prevented 
from  going  abroad,  except  in  those  cases  in  which  he  may  he 
detained  by  civil  process,  or  upon  a criminal  charge.  The 
constitutions  of  several  of  the  United  States  have  declared, 
that  all  people  have  a natural  right  to  emigrate  from  the 
state,  and  have  prohibited  the  interruption  of  that  right.*  We 
shall,  in  the  course  of  the  next  lecture,  examine  particularly 
into  the  foundation  of  this  right  of  emigration,  when  carried 
to  the  extent  of  a perpetual  renunciation  of  one’s  allegiance 
to  the  country  of  his  birth. 

(4.)  The  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  may  be  considered  as  one  of  the  abso- 
lute rights  of  individuals,  recognised  in  our  American  consti- 
tutions, and  secured  to  them  by  law.  Civil  and  religious 


a Beattie’ I M'e  Exeat,  ch.  i. 

6 CoDBtitutioDS  of  y emumt,  Petmtylvania,  Kentucky,  Indiana,  Jlie- 
tittippi,  and  Lauieiana. 
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liberty  generally  go  hand  iu  hand,  and  the  euppresaion  of 
either  of  them,  for  any  length  of  time,  will  tenninale  the  exist- 
ence of  the  other. 

It  is  ordained  by  the  constitution  of  the  United  States,* 
that  Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof, 
and  the  same  principle  appears  in  all  the  state  consti- 
tutions. The  principle  is  generally  announced  in  them  with- 
out any  kind  of  qualification  or  limitation  annexed,  and 
with  the  exclusion  of  every  species  of  religious  test.*  The 
charter  of  Rhode-lsland,  of  1663,  established  a freedom  of 
rehgious  opinion  and  worship  of  extraordinary  liberahty  for 
that  early  period  of  New-England  history.  It  declared,  that 
“ no  person  within  the  colony,  at  any  time  thereafter,  should 
be  in  any  wise  molested,  punished,  disquieted,  or  called  in 
question,  for  any  difierences  in  opinion  in  matters  of  religion, 
who  do  not  actually  disturb  the  civil  peace  of  the  colony.” 
The  legislature  of  Maryland  had  already,  in  1649,  declared 
by  law,  that  no  persons  professing  the  Christian  religion 
should  be  molested  in  respect  of  their  religion,  or  in  the  free 
exercise  thereof,  or  be  compelled  to  the  belief  or  exercise  of 
any  other  religion,  against  their  consent.*  Thus,  to  use  the 
words  of  a learned  and  liberal  historian,''  the  Catholic  planters 
of  Maryland  procured  to  their  adopted  country  the  distin- 
guished praise  of  being  the  first  of  the  American  states  in 
which  toleration  was  established  by  law  ; and  while  the  Puri- 
tans were  persecuting  their  Protestant  brethren  in  New-Eng- 
land, and  the  Episcopalians  retorting  the  same  severity  on 


a AmendmetUt,  Ml.  1. 

b I say  generally,  for  in  the  Constitutions  of  New-Jersey,  Maryland, 
Tenn^see  and  Mississippi,  religious  tests,  to  a certain  extent,  seam  to 
bare  been  retained.  « 

c Bacon't  Laws,  1649,  ch.  I. 

d OraAame'i  History  of  the  Rite  and  1‘rogreii  of  iKe  Untied  Slalet, 
rul.  ii.  23,  24.  edit.  Lond.  1827. 
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the  Puritans  in  Virginia,  the  Catholics,  against  whom  the 
others  were  combined,  formed  in  Maryland  a sanctuary, 
where  all  might  worship  and  none  might  oppress,  and  where 
even  Protestants  sought  refuge  from  Protestant  inuJerance. 
The  proprietaries  of  Carolina,  for  the  better  encouragement  of 
settlers,  declared,  concurrently  in  point  of  time  with  the  Rhode* 
Island  charter,  that  all  persons  settling  therein  should  enjoy 
the  most  perfect  freedom  in  religion.*  So,  also.  Lord  Berkeley 
and  Sir  George  Carteret,  the  proprietaries  of  New- Jersey,  in 
their  first  concessions  to  the  settlers,  in  1664,  of  a charter  of 
civil  liberties,  secured  to  them  the  full  and  perfect  enjoyment 
of  religious  liberty,  by  adopting  the  same  language  as  that 
used  in  the  charter  of  Rhode-lsland.  The  fundamental  con- 
stitutions of  the  twenty-four  proprietors,  in  1683,  reiterated 
the  right  to  the  ?ame  unqualified  freedom  of  religious  profes- 
sion and  worship.  In  1698,  the  declaratory  act  of  the  Gene- 
ral Assembly  of  Elast-New-Jersey  was  a little  more  restrictive 
in  its  operation.  The  religious  liberty  was  confined  to  the 
Protestant  professors  of  the  Christian  faith.  On  the  other 
hand,  the  concessions  of  the  one  hundred  and  fifty  proprie- 
tors and  planters  of  the  province  of  West-New-Jersey,  in 
1676,  went  to  the  most  large  and  liberal  extent.  It  was  de- 
clared, that  no  man  on  earth  had  power  or  authority  to  rule 
over  men’s  consciences  in  religious  matters,  and  that  no  per- 
son should  be  called  in  question,  or  punished,  or  hurt,  in  per- 
son, estate,  or  privilege,  for  the  sake  of  his  opinion,  judgment, 
or  worship,  in  the  concernments  of  religion.*  In  the  code  of 
laws  prepared  by  William  Penn  for  Pennsylvania, and  adopted 
by  the  first  provincial  assembly,  it  was  declared,  that  no  per- 
sons acknowledging  a deity,  and  living  peaceably  and  justly 
in  society,  should  be  molested  or  prejudiced  for  their  religious 


a Ckalmcrt'  Annalt,  517,  8. 

b SmUh’$  Hutory  of  J^ew-Jertey,  p.  186.  870—4,  app.  Noa.  1 and 
t.  Leaming  4r  Spicer'i  CoUecliotu,  edit.  Phil,  folio,  p.  18 — 86.  15S— 
166.  368.  388 — III. 
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pereuasioa  or  practice  in  faith  and  worship,  or  be  compelled 
to  frequent  or  maintain  any  religious  ministry  or  worship.*  It 
appears  from  these  illustrious  examples,  that  various  portions 
of  this  country  became,  even  in  its  infant  state,  a distin- 
guished asylum  for  the  enjoyment  of  the  principles  of  civil 
and  religious  liberty,  by  the  persecuted  votaries  of  those  prin- 
ciples from  every  part  of  Europe. 

a PimuTt  Hitlory  of  Peniuylvania,  rol.  i.  196. 206,  207.  vol.  ii.  app. 
No.  2.  p.  19,  *ec.  35. 
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or  ALIENS  AND  NATIVES. 

Wr  are  next  to  consider  the  rights  and  duties  of  citizens 
in  their  domestic  relations,  as  distinguished  from  the  absolute 
rights  of  individuals,  of  which  we  have  already  treated. 
Most  of  these  relations  are  derived  from  the  law  of  nature, 
and  they  are  familiar  to  the  institutions  of  every  country,  and 
consist  of  husband  and  wife,  parent  and  child,  guardian  and 
ward,  and  master  and  servant.  To  these  may  be  added,  an 
examination  of  certain  artificial  persons  created  by  law,  un- 
der the  well  known  name  of  corporations.  There  is  a still 
more  general  division  of  the  inhabitants  of  every  country, 
under  the  comprehensive  title  of  aliens  and  natives,  and  to 
the  consideration  of  them  our  attention  will  be  directed  in 
the  present  lecture. 

(I.)  Natives  are  all  persons  born  within  the  Jurisdiction  of 
the  United  States.  If  they  were  resident  citizens  at  the  time 
of  the  declaration  of  independence,  though  born  elsewhere, 
and  deliberately  yielded  to  it  an  express  or  implied  sanction, 
they  became  parties  to  it,  and  are  to  be  considered  as  natives  ; 
their  social  tie  being  coeval  with  the  existence  of  the  nation. 
If  a person  was  born  here  before  our  independence,  and  be- 
fore that  period  voluntarily  withdrew  into  other  parts  of  the 
British  dominions,  and  never  returned  ; yet,  it  has  been  held, 
that  his  allegiance  accrued  to  the  state  in  which  he  was  bom, 
as  the  lawful  successor  of  the  king ; and  that  he  was  to  be 
considered  a subject  by  birth.*  It  was  admitted,  that  this 


m Aietlia  r.  Martin,  9 Jtfaii.  Rep.  454. 
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claim  of  the  state  to  the  allegiance  of  all  persons  bom  within 
its  territories  prior  to  our  revolution,  might  subject  those  per- 
sons who  adhered  to  their  former  sovereign,  to  great  incon- 
veniences in  time  of  war,  when  two  opposing  sovereigns 
claimed  their  allegiance ; and,  under  the  peculiar  circum- 
stances of  the  case,  it  was,  undoubtedly,  a very  strong 
application  of  the  common  law  doctrine  of  natural  and  per- 
petual allegiance  by  birth.  The  inference  to  be  drawn  from 
the  discussions  in  the  case  of  M'Jlvaine  v.  Coxe,‘  would 
seem  to  be  in  favour  of  the  more  reasonable  doctrine,  that  no 
antenatus  ever  owed  any  allegiance  to  the  United  States,  or 
to  any  individual  state,  provided  he  withdrew  himself  from 
this  country  before  the  establishment  of  our  independent 
government,  and  settled  under  the  king’s  allegiance  in  ano- 
ther part  of  bis  dominions,  and  never  afterwards,  prior  to  the 
treaty  of  peace,  returned  and  settled  here.  The  United 
Slates  did  not  exist  as  an  independent  government  until 
1776  ; and  it  may  well  be  doubted  whether  the  doctrine  of 
allegiance  by  birth  be  applicable  to  the  case  of  persons  who 
did  not  reside  here  when  the  revolution  took  place,  and  did 
not,  therefore,  either  by  election  or  tacit  assent,  become  mem- 
bers of  the  newly  created  state.  The  ground  of  the  deci- 
sion in  the  latter  case  was,  that  the  party  in  question  was  not 
only  born  in  New-Jersey,  but  remained  there  as  an  inhabit- 
ant until  the  4th  of  October,  1776,  when  the  legislature  of 
that  state  asserted  the  right  of  sovereignty,  and  the  claim  of 
allegiance  over  all  persons  then  abiding  within  its  jurisdic- 
tion. By  remaining  there  after  the  declaration  of  indepen- 
dence, and  after  that  statute,  the  party  had  determined  his 
right  of  election  to  withdraw,  and  had,  by  his  presumed  con- 
sent, become  a member  of  the  new  government,  and  was, 
consequently,  entitled  to  protection,  and  bound  to  allegiance. 
The  doctrine  in  the  case  of  Respublica  v.  Chapman,^  goes 


a t Cranck.  380.  ijbid.  309.  k 1 JDallat,  S3. 
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alao  to  deny  the  claim  of  allegiance,  in  the  case  of  a person 
who,  though  born  here,  was  not  here,  and  assenting  to  our 
new  governments,  when  they  were  first  instituted.  The 
language  of  that  cose  was,  that  allegiance  could  only  attach 
upon  those  persons  who  were  then  inhabitants.  When  an 
old  government  is  dissolved,  and  a new  one  formed,  “all  the 
writers  agree,”  said  Ch.  J.  M‘Kean,  “ that  none  are  subjects 
of  the  adopted  government  who  have  not  freely  assented  to 
it.”  The  same  principle  was  declared  by  the  Supreme  Court 
of  New-York,  in  Jackson  v.  White, and  it  was  held,  that 
tiiough  a British  subject  resided  here  os  a free-bolder  on  the 
4th  of  July,  1776,  and  was  abiding  here  on  the  16th  of  July, 
1776,  when  the  convention  of  the  state  asserted  the  right  of 
sovereignty,  and  the  claim  of  allegiance  over  all  such  per- 
sons ; yet,  that,  under  the  circumstances,  the  person  in  ques- 
tion being  a British  officer,  and  a few  weeks  thereafter  placed 
on  his  parole,  and  in  December,  1776,  joining  the  British  for- 
ces, was  to  be  deemed  an  alien,  and  ns  having  never  changed 
his  allegiance,  or  elected  to  become  a party  to  our  new  go- 
vernment. The  doctrine  in  the  case  of  AinsUe  v.  Martin, 
was  contrary  also  to  what  had  been  held  by  the  same  court 
in  the  cases  of  Gardner  v.  TFard,  and  Kilham  v.  Ward,* 
where  it  was  decided,  that  persons  born  in  Massachusetts  be- 
fore the  revolution,  who  bud  withdrawn  to  a British  province 
before  our  independence,  and  returned  during  the  war,  re- 
tained their  citizenship  ; while  the  same  persons,  had  they 
remained  in  the  British  province  until  after  the  treaty  of 
peace,  would  have  been  British  subjects,  because  they  had 
chosen  to  continue  their  former  allegiance,  and  there  was  but 
one  allegiance  before  the  revolution.  This  principle  was  as- 
serted by  the  same  court  in  the  case  of  Phipps, ‘ and  I con- 
sider it  to  be  the  true  and  sound  law  on  the  subject. 


a 20  Johnt.  Rep.  313. 
b 2 Man.  Rep.  236.  244.  note. 

e S Pickering,  394,  note.  See  also  Dupont  v.  Pepper,  Slate  Re- 
VoL.  II.  6 

* t 


Digitized  by  Coogle 


42 


OF  THE  RIGHTS  OF  PERSONS.  [Pari  IV, 


To  creole  allegiance  by  birth,  the  party  must  be  bom,  not 
only  within  the  territory,  but  within  the  ligeance  of  the  go- 
vernment. If  a portion  of  a country  be  taken  and  held  by 
conquest  in  war,  the  conqueror  acquires  the  rights  of  the  con- 
quered ns  to  its  dominion  and  government,  and  children  born 
in  the  armies  of  a state  while  abroad  and  occupying  a foreign 
country,  are  deemed  to  be  bom  in  the  allegiance  of  the  sove- 
reign to  whom  the  army  belongs."  It  is  equally  tire  doc- 
trine of  the  English  common  law,  that  during  such  hostile 
occupation  of  a territory,  and  the  parents  be  adhering  to  the 
enemy  as  subjects  de  facto,  their  children  bom  under  such 
a temporary  dominion,  are  not  born  under  the  ligeance  of  the 
conquered.* 

It  is  the  doctrine  of  the  English  law,  that  natural  born 
subjects  owe  an  allegiance,  which  is  intrinsic  and  perpetual, 
and  which  cannot  be  devested  by  any  act  of  their  own.'  In 
the  case  of  Macdonald,  who  was  tried  for  high  treason,  in 
1746,  before  Lord  Ch.  J.  Lee,  and  who,  though  bom  in  Eng- 
land, bad  been  educated  in  France,  and  spent  his  riper  years 
there ; bis  counsel  spoke  against  the  doctrine  of  natural  allc- 


portt,  S.  C.,  p.  6.  S.  P.  In  Inglis  V.  The  Trutlee*  if  OieSailort'  Snug 
Harbour,  3 Petert'  U.  S.  Rep.  12S,  123,  it  wai  adjudged,  (bat  (be 
right  of  election,  between  the  new  and  the  old  goremment,  did  ex- 
ist, at  the  rerolution  in  1776,  to  all  the  iobabitanta  ; and  Uiat  the  only 
difficulty  was,  as  to  the  time  and  as  to  the  evidence  of  Ibe  election,  so 
as  to  determine  the  question  of  .allegiance  and  alienism.  There  was  a 
reasonable  time  allowed  for  to  elect,  to  remain  a subject  of  Great  Bri- 
tain, or  to  become  a citizen  of  the  United  States.  Ibid.  160. 

• Vatlel,  b.  i.  ch.  19,  sec.  217  ; b.  iii.  cb.  13,  sec.  199. 

b Calvin' t cate,  7 Co.  18.  a.  Vaughan,  Cb.  J.,  in  Craw  v.  Ramsay, 
Vaugh.  2^\.  Dyer,  224.  a.  pi.  29.  An  alien,  says  Lord  Coke,  in 
Calvin’s  case,  is  a person  born  out  of  the  ligeance  of  the  king.  It  is 
not  extra  regnum,  nor  extra  legem,  but  extra  ligeanUam.  To  make  a 
subject  born,  Ibe  parents  must  be  under  the  actual  obedience  of  tbo 
king,  and  the  place  of  birth  be  within  the  king's  obedience,  as  well  a& 
within  bis  dominions. 

e 1 //ale’s  P.  C.  68.  Potter' t Crown  Law,  7.  59.  183. 
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{^nce  as  slavish,  and  repugnant  to  the  principles  of  (heir  re- 
volution. The  court,  however,  said,  it  had  never  been  doubt- 
ed, that  a subject  born,  taking  a commission  from  a foreign 
prince,  and  committing  high  treason,  was  liable  to  be  punished 
as  a subject  for  that  treason.  They  held,  that  it  was  not  in 
the  power  of  any  private  subject  to  shake  off  his  allegiance, 
and  transfer  it  to  a foreign  prince  ; nor  was  it  in  the  power  of 
any  foreign  prince,  by  naturalizing  or  employing  a subject  of 
Great  Britain,  to  dissolve  the  bond  of  allegiance  between  that 
subject  and  the  crowm.*  Entering  into  foreign  service,  with- 
out the  consent  of  the  sovereign,  or  refusing  to  leave  such 
service  when  required  by  proclamation,  is  held  to  be  a mis- 
demeanor at  common  law.* 

It  has  been  a question,  frequently  and  gravely  argued,  both 
by  theoretical  writers,  and  in  forensic  discussions,  whether 
the  English  doctrine  of  perpetual  allegiance  applies  in  its  full 
extent  to  this  country.  The  writers  on  public  law  have  spo- 
ken rather  loosely,  but  generally  in  favour  of  the  right  of  a 
subject  to  emigrate,  and  abandon  his  native  country,  unless 
there  be  some  positive  restraint  by  law,  or  he  is  at  the  time 
in  possession  of  a public  trust,  or  unless  his  country  be  in  dis- 
tress, or  in  war,  and  stands  in  need  of  his  assistance.*^  Cicero 
regarded  it  as  one  of  the  firmest  foundations  of  Roman 


a Fodtr,  ibid.  S9. 

b 1 Eatl't  F.  C.  81.  I Hank.  P.  C.  b.  i.  ch.  22,  lec.  3.  Oo  the 
16lh  of  October,  1807,  (be  King  of  England  declared,  bjr  proclamation, 
that  (be  kingdom  wai  menaced,  and  endangered,  and  be  recalled  from 
foreign  service  all  seamen  and  seafaring  men,  who  were  nalural  born 
sobjects,  and  ordered  (bem  (o  wilhdraw  themselves,  and  return  home, 
on  pain  of  being  proceeded  against  for  a contempt.  It  was  further  de- 
clared, that  00  foreign  letters  of  naturalization  could,  in  any  manner, 
devest  bis  natural  born  subjects  of  their  allegiance,  or  alter  tbeir  duty 
to  tbeir  lawful  sovereign. 

c Orotius,  b.  ii.  ch.  5,  sec.  24.  Puff'.  Dreil  det  Gem,  lir.  8,  cb.  11, 
tec.  2,  3.  yaUel,  b.  i.  ch.  19,  sec.  218.  223,  224,  225.  1 Wyckeforl 

L'Emhau.  117.  119. 
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liberty,  that  the  Roman  citizen  had  the  privilege  to  stay  or 
renounce  his  residence  in  the  state,  at  pleasure."  The  princi- 
ple which  has  Iwcn  declared  in  some  of  our  state  constitu- 
tions, that  the  citizens  have  a natural  and  inherent  right  to 
emigrate,  goes  far  towards  a renunciation  of  the  doctrine  of 
the  English  common  law,  as  being  repugnant  to  the  natural 
liberty  of  mankind,  provided  we  are  to  consider  emigration 
and  expatriation,  ns  words,  intended  in  those  cases  to  be  of 
synonymous  import.  But  the  allegiance  of  our  citizens  is 
due,  not  only  to  the  local  government  under  which  they  re- 
side, but  primarily  to  the  government  of  the  United  States  ; 
and  the  doctrine  of  final  and  absolute  expatriation  requires  to 
be  defined  with  precision,  and  to  be  subjected  to  certain  es- 
tablished limitations,  before  it  can  be  admitted  into  our  juris- 
prudence, as  a safe  and  practicable  principle,  or  laid  down 
broadly  ns  a wise  and  salutary  rule  of  national  policy.  The 
question  has  been  frequently  discussed  in  the  courts  of  the 
United  States,  but  it  remains  to  be  definitively  settled  by 
judicial  decision. 

A review  of  those  discussions  cannot  be  uninstructive. 

In  the  case  of  Talbot  v.  Jatison^’’  the  subject  was  brought 
before  the  Supreme  Court  of  the  United  Slates,  in  1795.  It 
was  contended,  on  one  side,  that  the  abstract  right  of  indivi- 
duals to  withdraw  from  the  society  of  which  they  were  mem- 
bers, w'as  antecedent  and  superior  to  the  law  of  society,  and 
recognised  by  the  best  writers  on  public  law,  and  by  the 
usage  of  nations  : that  the  law  of  allegiance  was  derived 
from  the  feudal  system,  by  which  men  weie  chained  to  the 
soil  on  which  they  were  Iwrn,  and  converted  from  free  citi- 
zens, to  be  the  vassals  of  a lord  or  superior  ; that  this  country 


a JVe  quit  invitiu  civitale  muletur  .•  nne  tn  civitaie  maneal  invitiu. 
Hccc  tunt  enim  fundamenta  Jirmurima  nostret  liberlatu,  nd  quemque 
jurit  el  retinendi  el  dimiltendi  eete  dominum.  Oral,  pro  L.  C,  Batbo, 
cb.  13. 

b 3 DalUu,  133. 
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was  colonized  and  sellled  upon  the  doctrine  of  the  right  of 
emigrutiou  ; that  the  riglit  was  incontestible,  if  exercised  in 
due  conformity  with  the  moral  and  social  obligations  ; that 
the  power  a&umed  by  the  government  of  the  United  States 
of  naturalizing  aliens,  by  an  oath  of  allegiance  to  this  coun- 
try, after  a temporary  residence,  virtually  implies  that  our 
citizens  may  become  subjects  of  a foreign  power  by  the  same 
means. 

The  counsel  on  the  other  side  conceded,  that  birth  gave 
no  property  in  the  man,  and  that  upon  the  principles  of  the 
American  government,  he  might  leave  his  country  when  he 
pleased,  provided  it  was  done  btrna  fide,  and  with  good  cause, 
and  under  the  regulations  prescribed  by  law  ; and  that  he 
actually  took  up  his  residence  in  another  country,  under  an 
open  and  avowed  declaration  of  his  intention  to  settle  there. 
This  was  required  by  the  most  authoritative  writers  on  the 
law  of  nations ; and  Heineccius,  in  particular,  required  that 
the  emigrant  should  depart  with  the  design  to  expatriate, 
and  actually  join  himself  to  another  state  ; that  though  all 
(his  be  done,  it  only  proved  that  a man  might  be  entitled  to 
the  right  of  citizenship  in  two  countries,  and  proving  that  he 
had  been  received  by  one  country,  did  not  prove  that  his 
own  country  had  surrendered  him  ; that  the  locomotive  right 
finally  depended  upon  tlie  consent  of  the  government ; and 
the  power  of  regulating  emigration,  was  an  incident  to  the 
power  of  regulating  naturalization,  and  was  vested  exclu- 
sively in  Congress  ; and  until  they  had  prescribed  the  mode 
and  terms,  the  character  and  the  allegiance  of  the  citizen 
continued. 

The  judges  of  the  Supreme  Court  felt  and  discovered 
much  emlxirrassment  in  the  consideration  of  this  delicate 
and  difficult  question,  and  they  gave  no  definitive  opinion 
upon  it.  One  of  them'’  observed,  that  admitting  the  intention 
of  expatriation  had  been  legally  declared,  it  was  necessary 


o PalersoD,  J. 
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that  it  should  liave  been  carried  into  eflecl,  and  that  the  party 
should  have  nctuoll}'  become  a subject  of  the  foreign  govern* 
ment  ; tliat  the  cause  of  removal  must  be  lawful,  otherwise 
the  emigrant  acts  contrary  to  his  duty ; that  though  the  legis- 
lature of  a particular  state  should,  by  law,  specify  the  lawful 
causes  of  expatriation,  and  prescribe  the  manner  in  which  it 
might  be  effected,  the  emigration  could  only  affect  the  local 
allegiance  of  the  party,  and  not  draw  after  it  a renunciation 
of  the  higher  allegiance  due  to  the  United  States  ; and  tliat 
an  act  of  Congress  was  requisite  to  remove  doubts,  and  fur- 
nish a rule  of  civil  conduct  on  this  very  interesting  subject  of 
expatriation.  Another  of  the  judges*  admitted  the  right  of 
individual  emigration  to  be  recognised  by  most  of  the  nations 
of  the  world,  and  that  it  was  a right  to  be  exercised  in  subor- 
dination to  the  public  interest  and  safety,  and  ought  to  be 
under  the  regulation  of  law  ; that  it  ought  not  to  be  exer- 
cised according  to  a man’s  will  and  pleasure,  without  any 
restraint ; that  every  man  is  entitled  to  claim  rights  and  pro- 
tection in  society,  and  he  is,  in  his  turn,  under  a solemn  obli- 
gation to  discharge  his  duly  ; and  no  man  ought  to  be  per- 
mitted to  abandon  society,  and  leave  his  social  and  political 
obligations  unperformed.  Though  a person  may  become 
naturalized  abroad,  yet  if  he  has  not  been  legally  discharged 
of  his  allegiance  at  home,  it  will  remain,  notwithstanding  the 
party  may  have  placed  himself  in  difficulty,  by  double  and 
conflicting  claims  of  allegiance. 

The  majority  of  the  Supreme  Court  gave  no  opinion  upon 
the  question  ; but  the  inference,  from  the  discussion,  would 
seem  to  be,  that  a citizen  could  not  devest  himself  of  his  alle- 
giance, except  under  the  sanction  of  a law  of  the  United 
States  ; and  that  until  some  legislative  regulations  on  the 
subject  were  prescribed,  the  rule  of  the  common  law  must 
prevail. 


o Iredell,  J. 
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In  1797,  tlic  same  question  was  brought  before  the  Circuit 
Court  of  the  United  States  for  the  district  of  Connecticut,  in 
the  case  of  Isaac  Williams,*  and  Ch.  J.  EUswortli  ruled, 
that  the  common  law  of  this  country  remained  as  it  was  be- 
fore the  revolution.  The  compact  between  the  community 
and  its  members  was,  that  the  community  should  protect  its 
members, and  thatthe  members  should  at  all  times  be  obedient 
to  the  laws  of  the  community,  and  faithful  to  its  defence. 
No  member  could  dissolve  the  compact  without  the  consent 
or  default  of  the  community,  and  there  had  been  no  consent 
or  default  on  the  part  of  the  United  States.  “ No  visionary 
writer  carried  the  principle  to  the  extent,  that  a citizen  might, 
at  any,  and  at  all  times,  renounce  his  own,  and  join  himself 
to  a foreign  country  ; and  no  inference  of  consent  could  be 
drawn  from  the  act  of  the  government  in  the  naturalization 
of  foreigners,  as  we  did  nut  in(|uire  into  the  previous  rela- 
tions of  the  parly,  and  if  he  embarrassed  himself  by  contract- 
ing contradictory  obligations,  it  was  his  own  lolly,  or  his 
fault.” 

This  same  subject  was  again  brought  before  the  Supreme  ' 
Court  in  tlie  case  of  Murray  v.  The  Charming  Betsey,  in 
the  year  1804.*  It  was  insisted,  upon  the  argument,  tliat 
the  right  of  expatriation  did  exist,  and  was  admitted  by  nil 
the  writers  upon  general  law,  but  that  its  exercise  must  be 
accompanied  by  three  circumstances,  viz.  fitness  in  point  of 
time,  fairness  of  intent,  and  publicity  of  tlie  act  ^I’he  court, 
however,  in  giving  their  opinion,  avoided  any  decision  of  this 
great  and  litigated  point,  by  observing,  that,  “ whether  a per- 
son born  within  the  United  States,  or  becoming  a citizen  ac- 
cording to  the  established  laws  of  the  country,  can  devest 
himself  absolutely  of  that  character,  otherwise  than  in  such 
manner  as  may  be  prescribed  by  law,  is  a question  which  it 
was  not  necessary  to  decide.”  AAerwards,  in  the  Circuit 


a Cited  10  2 Cranch,  82,  note.  b 2 Craach,  64. 
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Court  of  the  United  Slates,  at  Philadelphia,*  Judge.  Wash- 
ington observed,  that  he  did  not  then  mean  to  moot  the  ques- 
tion of  expatriation,  founded  on  the  self-will  of  a citizen,  be- 
cause it  was  beside  the  case  before  the  court  ; but  that  he 
could  not  admit,  that  a citizen  of  the  United  States  could 
throw  ofi'his  allegiance  to  his  country  without  some  law  au- 
thorizing him  to  do  so.  This  was  the  doctrine  declared  also 
by  the  Chief  Justice  of  Massachusetts.''  The  question  arose 
again  before  the  Supreme  Court  of  the  United  Stales,  so  late 
as  February,  1822,  in  the  case  of  The  Sanlissima  Trini- 
dad,‘and  it  was  sulTered  to  remain  in  the  same  state  of  un- 
certainty. The  counsel  on  the  one  side  insisted,  that  the 
party  had  ceased  to  be  a citizen  of  the  United  States,  and  had 
expatriated  himself,  and  become  a citizen  of  Buenos  Ayres, 
by  the  only  means  in  his  power,  an  actual  residence  in  that 
country,  with  a declaration  of  his  intention  to  that  efiect. 
The  counsel  on  the  other  side  admitted,  that  men  may  re- 
move from  their  own  country  in  order  to  better  their  condi- 
tion, but  it  must  be  done  for  good  cause,  and  without  any 
fraudulent  intent ; and  that  the  slavish  principle  of  perpetual 
allegiance  growing  out  of  the  feudal  system,  and  the  fanciful 
idea  that  a man  was  authorized  to  change  his  country  and 
his  allegiance  at  his  own  will  and  pleasure,  were  equally 
removed  from  the  truth.  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  court,  waived  the  decision  of  the  question, 
by  observing,  that  the  court  gave  no  opinion  whether  a citizen, 
independent  of  any  legislative  act  to  that  effect,  could  throw 
off  his  own  allegiance  to  his  native  country  ; that  it  was  per- 
fectly clear  it  could  not  be  done  without  a bona  fide  change 
of  domicil,  under  circumstances  of  good  faith  ; and  that  it 
would  be  sufficient  to  ascertain  the  precise  nature  and  limits 
of  this  doctrine  of  expatriation,  when  it  should  become  a lead- 
ing point  for  the  judgment  of  the  court. 


a United  States  v.  Gillies,  1 PeUrt'  C.  C.  Rep.  169. 
b 9 Matt,  Ret).  46 1 . 
c 7 Wheaton,  283. 
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. From  this  historical  review  of  the  principal  discussions 
in  the  federal  courts  on  this  interesting  subject  in  American 
jurisprudence,  the  better  opinion  would  seem  to  be,  that  a 
citizen  cannot  renounce  his  allegiance  to  the  United  States 
without  the  permission  of  government,  to  be  declared  by  law  ; 
and  that,  as  there  is  no  existing  legislative  regulation  on  the 
case,  the  rule  of  the  English  common  law  remains  unaltered.* 
There  is,  however,  some  relaxation  of  the  old  and  stern 
rule  of  the  common  law,  required  and  admiued  under  the 
liberal  influence  of  commerce.  Though  a .natural  born  sub- 
ject cannot  throw  off  his  allegiance,  and  is  always  amenable 
for  criminal  acts  against  his  native  country,  yet  for  commer- 
cial purposes  he  may  acquire  the  rights  of  a citizen  of  another 
country,  and  the  place  of  domicil  determines  the  character  of 
a party  as  to  trride.*  Thus,  in  the  case  of  ScoU  v.  ScAa- 
wartz,*  it  was  decided,  in  the  Exchequer,  the  13  Geo.  II., 
that  a residence  in  Russia  gave  the  mariners  of  a Russian 
ship  the  character  of  Russian  mariners,  within  the  meaning 
of  the  British  navigation  act.  And  in  the  case  of  Wilson 
V.  Marryat*  it  was  decided  by  the  Court  of  K.  B.,  that  a 
natural  born  British  subject  might  acquire  the  character,  and 
be  entitled  to  tlie  privileges  of  an  American  citizen,  for  com- 
mercial purposes.  So,  an  American  citizen  may  obtain  a 
foreign  domicil,  which  will  impress  upon  him  a national  cha- 


a 1o  Shanks  v.  Dopoot,  3 Peieri'  U.  S.  Rep.  342,  it  was  held,  by 
the  Supreme  Court  of  the  United  Stales,  that  the  marriage  of  a feme- 
sole  with  an  alien,  produced  no  dissolution  of  her  native  allegiance  ; 
and  that  it  was  the  general  doctrine,  that  no  persons  could,  by  any  act 
of  their  own,  without  the  consent  of  the  goreroment,  put  off  their  alle- 
giance and  become  aliens.  But  the  naturalization  laws  of  the  United 
States  are  inconsistent  with  this  general  doctrine,  for  they  require  the 
alien  who  is  to  be  natoralized  to  abjure  his  former  allegiance,  without 
reqairiog  any  evidence  that  his  native  sovereign  has  released  it. 
b See  vol.  i. 
c Comyn’e  Rep.  677. 

d 8 7>rm  Aep.  31.  1 Bor.  4- Puf/.  430,  S.  C. 

VoL.  II.  7 
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racier  for  commercial  purposcii,  in  like  niauuer  as  if  he  were 
a subject  of  llie  government  under  which  he  resided  ; and 
yet  without  losing  on  that  account  his  original  character,  or 
ceasing  to  be  bound  by  the  allegiance  due  to  tlie  country  of 
his  birth.*  The  subject  who  emigrates  hona  fide,  and  pro- 
cures a foreign  naturalization,  may  entangle  himself  in  diffi- 
culties, and  in  a conflict  of  duties,  ns  Lord  Hale  observed  ;* 
but  it  is  only  in  very  few  cases  that  the  municipal  laws  would 
affect  him.  If  there  should  be  war  between  his  parent  state 
and  the  one  to  which  he  has  attached  liimself,  he  must  not 
arm  himself  against  the  |>arent  state  ; and  if  he  be  recalled 
b}'  his  native  government,  he  must  return,  or  incur  the  pain 
and  penalties  of  a contempt.  Under  these  disabilities,  all  the 
civilized  nations  of  Europe  adopt  (each  according  to  its  own 
laws)  the  natural  born  subjects  of  other  countries. 

The  French  law  will  not  allow  a natural  born  subject  of 
France  to  bear  arms,  in  time  of  war,  in  the  service  of  a fo- 
reign power,  against  France  ; and  yet,  subject  to  that  limi- 
tation, every  Frenchman  is  free  to  abdicate  his  country.' 

(2.)  An  alien  is  a person  born  out  of  the  jurisdiction  of  the 
United  States.  There  are  some  exceptions,  however,  to  this 
rule,  by  the  ancient  English  law,  as  in  the  case  of  the  children 
of  public  ministers  abroad,  (provided  their  wives  be  English 
women,)  for  they  owe  not  even  a local  allegiance  to  any 
foreign  power.**  So,  also,  it  is  said,  that  in  every  case,  the 
children  born  abroad,  of  English  parents,  were  capable,  at 
common  law,  of  inheriting  as  natives,  if  the  father  went  and 
continued  abroad  in  the  character  of  an  Englishman,  tind 


a United  Slates  v.  Gillies,  1 Ptitri'  C.  C.  Rtp.  159.  Murray  r. 
The  Schooner  Charmingf  Betsey,  2 Cranch,  64. 
b 1 HaU’i  P.  C.  68. 

c Polkier't  Traiti  du  droit  de  Proprielt,  No.  94.  Code  JfapoUtm, 
No.  17.  21.  TotUlUr,  Droit  civil  Francois,  tom.  i.  No.  266. 
d Calvin’a  case,  7 Co.  18.  a. 
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with  the  approhalion  of  the  sovereign.*  The  statute  of  25 
Edw.  III.  staL  2.,  appears  to  have  been  made  to  remove 
doubts  as  to  the  certainty  of  the  common  law  on  this  subject, 
and  it  declared,  that  children  thereafter  bom  without  the  li- 
geance  of  the  king,  whose  father  and  mother,  at  the  time  of 
their  birth,  were  natives,  should  be  entitled  to  the  privileges 
. of  native  subjects,  except  the  children  of  mothers  who  should 
pass  the  sea  without  leave  of  their  husbands.  The  statute 
of  7 Ann,  c.  5,  wtis  to  the  same  general  effect ; but  the  sta- 
tute of  4 Geo.  II.  c.  21.,  required  only  that  the  father  should 
be  a natural  born  subject  at  the  birth  of  the  child,  and  it  ap- 
plied to  all  children  then  born,  or  thereafter  to  be  lx)rii. 
Under  these  statutes  it  has  been  held,*  that  to  entitle  a child 
bom  abroad  to  the  rights  of  an  English  natural  born  subject, 
the  father  must  be  an  English  subject ; and  if  the  father  be 
an  sdien,  the  child  cannot  inherit  to  the  mother,  though  she 
was  born  under  the  king’s  allegiance. 

The  act  of  Congress  of  the  14th  of  April,  1802,  establish- 
ing a uniform  rule  of  naturalization,  affects  the  issue  of  two 
classes  of  persons  : (1.)  By  the  4th  section,  it  was  declared, 
that“  the  children  of  persons  duly  naturalized  under  any  of 
the  laws  of  the  United  States,  or  who,  previous  to  the  passing 
of  any  law  on  tliat  subject  by  the  government  of  the  United 
States,  may  have  become  citizens  of  any  one  of  the  states, 
under  the  laws  tliereof,  being  under  the  age  of  twenty-one 
years,  at  the  time  of  their  parents  being  so  naturalized,  or 
admitted  to  the  rights  of  citizenship,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  of  the  United  States.” 
This  provision  appears  to  apply  only  to  the  children  of 
persons  naturalized,  or  specially  admitted  to  citizenship  ; and 
there  is  colour  for  tlie  construction,  that  it  may  liave  been  in- 
tended to  be  prospective,  and  to  apply  as  well  to  the  case  of 


a Hyde  r.  Hill,  Cro.  E.  3.  Bro.  til.  Discenl,  pi.  47,  tit.  Deoizes, 
pi.  14. 

6 Doe  V.  Jones,  4 7Vrm  Rep.  300. 
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person!)  thereafter  to  be  naturalized,  as  to  those  wlio  had  pre- 
viously been  naturalized.  It  applies  to  all  the  children  of 
“ persons  duly  naturalized,”  under  the  restriction  of  residence 
and  minority,  at  the  time  of  the  natui'alizntion  of  the  parent. 
The  act  applies  to  the  chililren  of  persons  duly  natuitilized, 
but  does  not  explicitly  state,  whether  it  was  intended  to  apply 
only  to  the  case  where  both  the  parents  were  duly  naturalized, 
or  whether  it  would  be  sufficient  for  one  of  them  only  to  be 
naturalized,  in  order  to  confer,  as  of  course,  the  right  of  citi- 
zens upon  the  resident  children,  being  under  age.  Perhaps 
it  would  be  sufficient  for  the  father  only  to  be  naturalized ; 
for  in  the  supplementary  act  of  the  26lh  of  March,  1804,  it 
was  declared,  that  if  any  alien,  who  should  have  complied 
with  the  preliminary  steps  made  requisite  by  the  act  of  1802, 
dies  before  he  is  actually  naturalized,  his  widow  and  children 
shall  be  considered  tis  citizens.  This  provision  shows,  that 
the  naturalization  of  the  father,  was  to  have  the  efficient 
force  of  conferring  the  right  on  his  children  ; and  it  is  wor- 
thy of  notice,  that  this  last  act  speaks  of  children  at  large, 
without  any  allusion  to  residence  or  minority  ; and  yet,  as 
the  two  acts  are  intimately  connected,  and  make  but  one  sys- 
tem, the  Itist  act  is  to  be  construed  with  reference  to  the  prior 
one,  according  to  the  doctrine  of  the  case  Ex  parte  Overing- 
ton.*  (2.)  By  a subsequent  part  of  the'  same  section,  it  is  de- 
clared, that  “ the  children  of  persons,  who  now  are,  or  have 
been,  citizens  of  the  United  States,  shall,  though  born  out  of 
the  limits  and  jurisdiction  of  the  United  States,  be  considered 
as  citizens  of  the  United  States  ; provided  that  the  right  of 
citizenship  shall  not  descend  to  persons,  whose  fathers  have 
never  resided  within  the  United  States.”  This  clause  is  cer- 
tainly not  prospective  in  its  operation,  whatever  may  be  the 
just  construction  of  the  one  preceding  it  It  applied  only  to 
the  children  of  persons  who  then  xcere,  or  had  been  citizens ; 
and  consequently  the  benefit  of  this  provision  narrows  rapidly 


« 5 Binneyy  371. 
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by  the  lapse  of  time,  and  the  period  will  soon  arrive,  when 
there  will  be  no  statute  regulation  for  the  benefit  of  children 
bom  abroad,  of  American  parents,  and  they  will  be  obliged 
to  resort  for  aid  to  the  dormant  and  doubtful  principles  of  the 
English  common  law.  This  provision  leaves  us  likewise  in 
doubt,  whether  the  act  intended  by  the  words,  “children  of 
persons,”  both  the  father  and  mother,  in  imitation  of  the 
statute  of  25  Edw.  III.,  or  the  father  only,  according  to  the 
more  liberal  declaration  of  the  statute  of  4 Geo.  II.  This 
clause  differs  from  the  preceding  one,  in  being  without  any 
restriction  as  to  the  age  or  residence  of  the  child  ; and  it  ap- 
ftears  to  have  been  intended  for  the  case  of  the  children  of 
natural  born  citizens,  or  of  citizens  who  were  original  actors 
in  our  revolutiou,  and  therefore  it  was  more  comprehensive 
and  more  liberal  in  their  favour.  But  the  whole  statute  pro- 
vision is  remarkably  loose  and  vogue  in  its  terms,  and  it  is  la- 
mentably defective  in  being  confined  to  the  case  of  children 
of  parents  who  were  citizens  in  1802,  or  had  been  so  pre- 
viously. The  former  act  of  29th  January,  1 795,  w’as  not  so ; 
for  it  declared  generally,  that  “ the  children  of  citizens  of  the 
United  States,  bom  out  of  the  limits  and  Jurisdiction  of  the 
United  States,  shall  be  considered  as  citizens  of  the  United 
States.”  And  when  we  consider  the  universal  propensity  to 
travel,  the  liberal  intercourse  between  nations,  the  extent  of 
commercial  enterprise,  and  the  genius  and  spirit  of  our  mu- 
nicipal institutions,  it  is  quite  surprising  that  the  rights  of  the 
children  of  American  citizens,  born  abroad,  slmuld,  by  the 
existing  act  of  1802,  be  left  so  precarious,  and  so  far  inferior 
in  the  security  which  has  been  given,  under  like  circum- 
stances, by  the  English  statutes. 

We  proceed  next  to  consider  the  disabilities,  rights  and  du- 
ties of  aliens. 

All  alien  cannot  acquire  a title  to  real  property  by  descent, 
or  create!  by  other  mere  operation  of  law.  The  law  qua 
nihil  frustra,  never  casts  the  freehold  upon  an  alien  heir 
who  cannot  keep  it.  This  is  a well  settled  rule  of  the  com- 
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mon  law.*  It  is  understood  to  be  the  general  nile,  that  even 
a natural  born  subject  cannot  take  by  representation  from  an 
alien,  because  the  alien  has  no  inheritable  blood  through 
which  a title  can  be  deduced.  If  an  alien  purchases  land, 
or  if  land  be  devised  to  him,  the  general  rule  is,  that  in  these 
cases,  he  may  take  and  hold,  until  an  inquest  of  office  has 
been  had  ; but  upon  his  death,  the  land  would  instantly,  and 
of  necessity,  (as  the  freehold  cannot  be  kept  in  abeyamce,) 
without  any  inquest  of  office,  escheat  and  vest  in  the  state, 
because  he  is  incompetent  to  transmit  by  heraditar}’  descent.* 
If  an  alien,  according  to  a case  put  by  Ix>rk  Coke,‘  arrives 
in  England,  and  hath  two  sons  born  there,  they  are,  of  course, 
natural  boro  subjects ; and  if  one  of  them  purchases  land, 
and  dies  without  issue,  his  brotlier  cannot  inherit  as  his  heir, 
because  he  must  deduce  his  title  by  descent,  through  his  fa- 
ther, who  had  no  inheritable  blood.  But  the  case,  as  put  by 
Coke,  has  been  denied  to  be  law  by  the  majority  of  the  court 
in  Collingwood  v.  Pace  and  it  was  there  held,  that  the 
sons  of  an  alien  could  inherit  to  each  other,  and  derive  title 


a Calvin's  case,  7 C».  35.  a.  1 Venl.  417.  Jackson  r.  Luno,  3 
Johru.  Cat.  109.  Hunt  v.  Warnicko,  Hardin' t Rtp.  61. 

b CoUing'wood  v.  Pace,  1 Sid.  193.  I Lev.  59,  S.  C.  Co.  Lilt.  5. 
b.  I’load.  229.  b.,  230.  a.  Uuplessis  v.  Attorney  General,  5 Bro. 
P.  C.  91.  Jackson  r.  Lunn,  supra.  Fox  v.  Soutback,  12  Jdats. 
Rep.  143.  8 Ibid.  445.  Fairfax  r.  Hunter,  7 Cranch,  603.  619,620. 
Orr  V.  Hodgson,  4 Wheaton.,  453.  Goveroeur  v.  Kobertson,  1 1 
Wheaton,  332.  Vaux  v.  Nesbit,  1 M'Cord't  S.  C.  Ch.  Rep.  352.  374. 
Id  North  Carolina,  an  alien  may  lake  by  purchase,  but  he  cannot  take 
by  devise,  any  more  than  he  can  inherit.  2 Haptoood,  37.  104.  108. 
Nor  can  he  lake  by  devise  under  the  statute  law  of  New-York.  .V. 
Y.^letited  Statutes,  vol.  ii.  57,  sec.  4.  In  England,  if  a devise  be  to 
an  alien  .and  citizen  as  joint  tenants,  the  state  can  only  seize  the  moiety 
of  the  alien.  If  he  dies  before  inquest,  the  other  joint  tenant  takes  by 
survivorship,  but  tbe  state  on  office  found  would  defeat  the  survivorship 
by  relation.  Goulds.  29,  pi.  4.  Co.  Litl.  180.  b. 
c Co.  Litt.  8.  a. 
d 1 Sid.  193.  1 Cent.  413. 
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through  llie  alien  father.  The  elaborate  opinion  of  Lord 
Ch.  B.  Hale,  was  distinguished  by  his  usual  learning,  though 
it  was  rendered  somewhat  perplexing  and  obscure  by  the 
subtlety  of  his  distinctions,  and  the  very  artificial  texture  of 
his  argument.  It  is  still  admitted,  however,  that  a grand-son 
cannot  inherit  to  his  grand-father,  though  both  were  natural 
born  subjects,  provided  the  intermediate  son  was  an  alien,  for 
the  grand-son  must,  in  that  case,  represent  his  father,  and  he 
had  no  inheritable  blood  to  be  represented ; and  the  reason 
why  the  one  brother  may  inherit  from  the  'other,  is,  that  as 
lo  them  the  descent  is  immediate,  and^ey  do  not  take  by 
representation  from  the  father.  The  law,  according  to  Lord 
Hale,  respects  only  the  mediate  relation  of  the  brothers  as 
brothers,  and  not  in  respect  of  their  father,  though  it  be  true 
that  the  foundation  of  their  consanguinity  is  in  the  father  ; 
and  it  does  not  look  upon  the  father  as  such  a medium  or 
nexus  between  the  brotliers,  as  that  his  disability  should  hin- 
der the  descent  between  them.  This  distinction  in  the  law, 
which  would  admit  one  brother  to  succeed  as  heir  to  the 
other,  though  their  fattier  be  an  alien,  and  yet  not  admit  a son  to 
inlierit  from  his  grandfather  because  his  father  was  an  alien, 
is  very  subtle.  The  reason  of  it  is  not  readily  perceived,  for 
the  line  of  succession,  and  the  degrees  of  consanguinity,  must 
equally,  in  both  cases,  be  traced  through  the  father.  The 
statute  of  11  and  12  Wm.  III.,  c.  0.,  was  made  on  purpose  to 
cure  the  disability,  and  brush  away  these  distinctions,  by 
“ enabling  natural  born  subjects  to  inherit  the  estate  of  their 
ancestors,  either  lineal  or  collateral,  notwithstanding  their 
father,  or  mother,  or  other  ancestor,  by,  from,  through,  or  un- 
der whom  they  might  make  or  derive  their  title,  were  aliens.” 
This  statute,  however,  did  not  go  so  far  as  to  enable  a person  , 
to  deduce  title  as  heir,  from  a remote  ancestor,  through  an 
alien  ancestor  still  living." 

The  provision  in  the  statute  of  Wm.  III.  is  in  force  in 


a M‘Crc«ry  v.  Somerrille,  9 tfhcalon,  354. 
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several  of  the  United  States,  as,  for  instance,  in  Maryland, 
Kentucky,  Delaware,  New-York,  and  Massachusetts."  But 
in  those  states  where  there  are  no  statute  regulations  on  the 
subject,  the  rule  of  the  law  will  depend  upon  the  authority  of 
Lord  Coke,  or  the  justness  and  accuracy  of  the  distinctions 
taken  in  the  greatly  contested  case  of  Collingicood  v.  Pcux, 
and  which,  according  to  Sir  William  Blackstone,  was,  upon 
the  whole,  reasonably  decided.  The  enlarged  policy  of  the 
present  day  would  naturally  incline  us  to  a benignant  inter- 
pretation of  the  law  of  descents,  in  favour  of  natural  born 
citizens  who  were  ^liged  to  deduce  a title  to  land  from  a 
pure  and  Icgitimate^urce,  through  an  alien  ancestor ; and 
Sir  Matthew  Hale  admitted,*  that  the  law  was  very  gentle  in 
the  construction  of  the  disability  of  alienism,  and  rather  con- 
tracted than  extended  its  severity.  If  a citizen  dies,  and  his 
next  heir  be  an  alien  who  cannot  take,  the  inheritance  de- 
scends to  the  next  of  kin  who  is  competent  to  take,  in  like 
manner  as  if  no  such  alien  had  ever  existed.* 

The  distirkctions  betv/een  tlie  antenati  and  the  postnati, 
in  reference  to  our  revolution,  have  been  frequently  the  sub- 
ject of  judicial  discussion  since  the  establishment  of  our  inde- 
pendence. 

It  was  declared,  in  Calvin’s  case,*  that,  “ albeit  the  Idng^' 
dome  of  England  and  Scotland  should,  by  descent,  be  divi- 
ded and  governed  by  several  kings  ; yet  all  those  who  were 
born  under  one  natural  obedience,  while  the  realms  were 
united,  would  remain  natural  born  subjects,  and  not  become 
aliens  by  such  a matter  ex  post  facto.  The  postnatus  in 
such  a case  would  be  ad  fidem  utriusque  regis."  It  was 


a 9 Whealon.  354.  2 Matt.  Rep.  179,  uole.  JV.  F.  Rented  Sta- 
tutet,  vol.  i.  754,  sec.  22. 
b 1 Kent.  427. 

e Co.  Liu.  8.  a.  Com.  Dig,  lit.  Alien,  ch.  I.  Orr  v.  Hodgson,  4 
Wheaton,  453.  Jacksoo  v,  Jackson,  7 Johru.  Rep.  214. 
d 7 Co.  i.  p.  27. 
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accordingly  held,  in  that  caE«,  that  the  poslnati  of  Scotland, 
born  after  the  union  of  the  two  crowns,  were  natural  born 
subjects,  and  could  inherit  lands  in  England.  The  commu- 
nity of  allegiance,  at  the  time  of  birth,  and  at  the  time  of  de- 
scent, both  existed.  The  principle  of  the  common  law  con- 
tained in  that  case,  that  the  division  of  an  empire  worked  no 
forfeiture  of  previously  vested  rights  of  property,  has  been  fre- 
quently acknowledged  in  our  American  tribunals,"  and  it 
rests  on  solid  foundations  of  justice.  The  tides  of  British 
subjects  to  lands  in  the  United  States,  acquired  prior  to  our 
revolution,  remained,  therefore,  unimpaired.  But  persons 
born  in  England,  or  elsewhere  out  of  the  United  States,  be- 
fore the  4th  of  July,  1770,  and  who  continued  to  reside  out 
of  the  United  Slates  after  that  event,  have  been  held  to  be 
aliens,  and  incapable  of  taking  lands  subsequently  by  de- 
scent. The  right  to  inherit  depends  upon  the  existing  state 
of  allegiance  at  the  time  of  the  descent  cast ; and  an  Eng- 
lish subject,  born  and  always  resident  abroad,  never  owed 
allegiance  to  a government  which  did  not  exist  at  his  birth, 
and  he  never  became  a party  to  our  social  compact.  The 
British  antenati  were,  consequently,  held  to  be  incapable  of 
taking,  by  subsequent  descent,  lands  in  these  states,  which 
are  governed  by  the  common  law.*  This  doctrine  was 
very  liberally  considered  in  respect  to  the  period  of  the  Ame- 
rican war,  in  the  case  of  Den  v.  Brown  ,■*  and  it  was 
there  held,  that  the  British  antenati  were  not  subject  to  the 
disabilities  of  aliens,  os  to  the  acquisition  of  lands  bmia  Jide 
acquired  between  the  dale  of  our  independence  and  that  of 


a Aptborp  v.  Backui,  Kirby't  Rep.  413.  KiDser,  Cb.  J.,inDeor. 
Browo,  3 Hoisted.  337.  Kelly  T.  Harrison,  2 Johns.  Cas.  39.  Jack- 
ton  V.  Lunn,  3 Johns.  Cas.  109.  Story,  J.,  9 Cranch,  50. 

b Reed  r.  Reed,  cite<l  1 Munf.  235,  and  opinion  of  Roane,  J., 
Appendix  to  that  volume.  Dawson  v.  Godfrey,  4 Cranch,  331.. 
Jackson  v.  Burnt,  3 Binney,  76.  Blight  r.  Rochester,  7 IVhtalon, 
636. 

e 3 HalsUd,  305. 
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the  treaty  of  peace  in  1783,  for  the  contest  for  our  indepen- 
dence was  then  pending  by  an  appeal  to  arms,  and  remained 
undecided.  But  the  position  was  not  tenable  ; and  in  a 
case  elaborately  discussed,  and  greatly  litigated  on  several 
grounds,  in  the  Court  of  Appeals,  in  Virginia,  and  after- 
wards in  the  Supreme  Court  of  the  United  States,”  it  was 
the  acknowledged  doctrine,  that  the  British  antenati  could 
not  acquire,  either  by  descent  or  devise,  any  other  than  a de- 
feasible title  to  lands  in  Virginia,  between  the  date  of  our 
independence  and  that  of  the  treaty  of  peace  in  1783.  The 
line  of  distinction  between  aliens  and  citizens  was  con- 
sidered to  be  coeval  with  our  existence  as  an  independent 
nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine  in 
Calvin’s  case,  that  the  same  principle  might  not  be  con- 
sidered to  apply  in  England,  in  respect  to  the  American  an- 
tenati, and  that  they  would,  on  removing  within  the  British 
dominions,  continue  to  take  and  inherit  lands  in  England,  as 
natural  born  subjects  ; but  I apprehend  the  assumption  has 
been  made  without  just  grounds.  It  was  contrary  to  the 
doctrine  laid  down  by  Professor  Wooddeson,  in  his  lectures,* 
published  as  early  as  1792  : and  the  late  case  in  the  King’s 
Bench,  of  Doe  v.  Ackla7n,‘  seems  entirely  to  explode  it. 
It  was  decided,  that  children  born  in  the  United  States,  since 
the  recognition  of  our  independence  by  Great  Britain,  of 
parents  born  here  before  that  time,  and  continuing  to  reside 
here  afterwards,  were  aliens,  and  could  not  inherit  lands  in 
England.  To  entitle  a child  born  out  of  the  allegiance  of 


a Hooter  r.  Fairfax's  Devisee,  I Mvnf.  218,  and  7 Cranch,  603. 
S.  C. 

6 Vol.  i.  382. 

c 2 Bamte.  S(  Cras.  779.  In  Doe  v.  Mulcaster,  5 Bamv.  t[  Crett. 
771,  it  was  held,  that  the  children  boio  in  the  United  States  after  the 
peace  of  1783,  of  parents  who  were  boro  in  New-Yoik  before  1776, 
bul  adhered  to  the  Briluh  poaer  a/lervmrde,  were  not  aliens,  but  bad 
ioberitable  blood  under  tbe  statute  of  4 Geo.  II.  c.  21. 
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the  crown  of  England,  to  be  deemed  a natural  born  subject, 
the  father  must  be  a subject  at  the  time  of  the  birth  of  the 
child  ; and  the  people  of  the  United  States  ceased  to  be  sub- 
jects in  the  view  of  the  English  law,  after  the  recognition  of 
our  independence,  on  the  3d  day  of  September,  1783.  If 
the  American  antenati  ceased  to  be  subjects  in  1783,  they 
must,  of  course,  have  lost  their  subsequent  capacity  to  take  as 
subjects.  In  the  case  of  77te  Providence,  decided  in  the 
Court  of  Vice-Admiralty,  at  Halifax,  in  1810,*  the  learned 
judge  met  the  question  directly,  and  discussed  it  in  a clear 
and  able  manner.  He  held  that  an  American  born  in  this 
country  before  the  revolution,  and  adhering  to  the  United 
States  during  the  war,  and  until  after  the  peace  of  1783,  was 
an  alien  discharged  from,  his  allegiance  to  the  king,  and  was 
an  alien  to  every  purpose,  and  not  entitled  to  any  of  the  privi- 
leges of  a British  born  subject. 

The  English  rule  is,  to  take  the  date  of  the  treaty  of  peace 
in  1783,  as  the  era  at  which  we  ceased  to  be  subjects  ; but 
our  rule  is,  to  refer  back  to  the  date  of  our  independence.  In 
the  application  of  that  rule,  the  cases  show  some  difference 
of  opinion.  In  New-York,  it  has  been  held,  that  where  an 
English  subject,  bom  abroad,  emigrated  to  the  United  States, 
in  1779,  and  lived  and  died  here,  he  was  to  be  deemed  an 
alien,  and  the  title  to  land,  which  he  afterwards  aetjuired  by 
purchase,  was  protected,  not  because  he  was  a citizen,  but  on 
the  ground  of  the  treaty  of  1794.*  In  Massachusetts,  on  the 
strength  of  an  act  passed  in  1777,  persons  born  abroad,  and 
coming  into  that  state  after  1776,  and -before  1783,  and 
remaining  there  voluntarily,  were  adjudged  to  be  citizens.* 
The  Supreme  Court,  in  Connecticut,  has  adopted  the  same 
rule,  without  the  aid  of  any  statute,  and  it  was  held,*'  that  a 


a Staeari't  yiee-Adm.  Rep.  186. 
b Jacktoo  T.  Wright,  4 John*.  Rep.  75. 
e Cummiogloo  v.  S|iniig6eld,  2 Piikering,  394, 
d Hebron  v.  Cuicbeater,  5 Day,  169. 
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British  soldier,  who  come  over  writh  the  British  army  in  1776, 
and  deserted,  and  came  and  settled  in  Connecticut  in  1778, 
and  remained  there  afterwards,  became,  of  course,  a citizen, 
and  censed  to  be  an  alien  ; and  that  the  United  States  were 
enabled  to  claim  as  their  citizens,  all  persons  who  were  here 
Toluntaril}',  at  either  the  period  of  our  independence,  or  of 
the  treaty  of  peace.  The  principle  of  the  cose  seemed  to 
be,  that  the  treaty  of  peace  operated  by  way  of  release  from 
their  allegiance  of  all  British  subjects  who  were  then  domi- 
ciled here  ; for  it  was  admitted,  that  the  rule  would  not  ap- 
ply to  the  subjects  of  any  other  nation  or  kingdom,  who  came 
to  reside  here  after  the  declaration  of  independence,  for  they 
would  not  be  witliin  the  purview  of  the  treaty.  The  same 
principle  seems  to  have  been  recognised  by  the  chief  justice 
of  Massachusetts,  in  Ainslie  v.  Martin  ,•*  but  it  may  be  con- 
sidered as  very  much  disturbed  by  the  opinion  of  the  judges 
of  the  Supreme  Ckjurt  of  Massachusetts,  in  the  case  of  Phipps, 
a pauper,^  in  which  they  declare,  that  if  a person  was  not  a 
citizen  before  the  treaty  of  peace,  he  did  not  become  such  by 
the  mere  force  of  that  instrument,  and  by  the  mere  fact  of 
his  being  there  on  the  ratification  of  the  treaty.  If  he  was 
born  in  Massachusetts,  and  had  relumed  during  the  war, 
though  he  had  withdrawn  himself  before  the  date  of  inde- 
pendence, he  was  considered  as  retaining  his  citizenship. 
That  was  the  amount  of  the  cases  of  Gardner  v.  Ward, 
and  •Kilhatn  v.  Ward,  to  which  the  judges  referred  ; and 
the  sound  and  prevailing  doctrine  now  is,  that  by  the  treaty 
of  peace  of  1783,  Great  Britain  and  the  United  States  be- 
came respectively  entitled,  as  against  each  other,  to  the  alle- 
giance of  all  persons  who  were  at  the  lime  adhering  to  the 
governments  respectively ; and  that  those  persons  became 
aliens  in  respect  to  the  government  to  which  they  did  not 


a 9 Mau-  Rep.  400.  b 2 Pickering,  394,  Dote. 
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adhere.*  This  is  the  meaning  of  the  treaty  of  1783,  and  it 
put  an  end  to  all  conflicting  and  double  edlegiance  growing 
out  of  the  r solution. 

Though  an  alien  may  purchase  land,  or  take  it  by  devise, 
yet  he  is  exposed  to  the  danger  of  being  devested  of  the  fee, 
and  of  having  his  lands  forfeited  to  the  state,  upon  an  inquest 
of  oflke  found ; and  if  he  dies  before  any  euch  proceeding 
be  had,  we  have  seen  that  the  inheritance  cannot  descend, 
but  escheats  of  course.  If  the  alien  should  undertake  to 
sell  to  a citizen,  yet  the  prerogative  right  of  forfeiture  is  not 
barred  by  the  alienation,  and  it  must  be  taken  to  be  subject 
to  the  right  of  the  government  to  seize  the  land.  His  con- 
veyance is  good  as  against  himself,  and  be  may,  by  a fine, 
bar  persons  in  reversion  and  remainder,  but  the  title  is  still 
voidable  by  the  sovereign  upon  office  found.*  In  Virginia, 
this  prerogative  right  of  seizing  lands  bona  fide  sold  by  an 
aben  to  a citizen,  is  abolished  by  statute  and  so  it  was,  to 
a limited  degree,  in  New-York,  by  an  act  in  1826.*  An  alien 
may  take  a lease  for  years  of  a house,  for  the  benefit  of  trade. 
According  to  Lord  Coke,'  none  but  an  alien  merchant  can 
lease  land  at  all,  and  he  is  restricted  to  a house,  and  if  he  dies 
before  the  termination  of  the  lease,  the  remainder  of  the  term 
is  forfeited  to  the  king,  for  the  law  gave  him  the  privilege  for 
habitation  only,  as  necessary  to  trade,  and  not  for  the  benefit 
of  bis  representatives.  The  force  of  this  rigorous  doctrine 


a Kilham  v.  Ward,  3 Matt.  Rep,  236.  Gardner  r.  Ward,  ihid.  344, 
note.  Doe  v.  Acklatn,  3 Bamw.  Sf  Crest.  779.  Story,  J.,  3 Peters' 
U,  S.  Rep.  164.  Shanks  r.  Dupont,  ibid.  213. 

b 4 Leon.  84.  Sheppard's  Touchstone,  by  Preston,  56.  332.  7 

fPheaton,  545.  Coke’s  reading  on  Fines,  lec.  22. 
c Griffith's  Imw  Register,  tit.  Virginia. 

d Laws  of  Jfev>-York,  sess.  49,  cb.  297,  sec.  3.  Tbe  exemption 
from  escheat  of  lands  derived  from  or  through  an  ;<liea,  is  con&ned  to 
lands  actually  possessed  by  a citizen  prior  to  tbe  32d  April,  1825.  JV. 
Y.  Revised  Statutu,  vol.  i.  710,  sec.  9. 

« Co.  LM.  2.  b. 
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of  the  common  law  is  undoubtedly  suspended  with  us,  in  re- 
spect to  the  subjects  of  those  nations  with  whom  we  have 
commercial  treaties  ; and  it  is  now  justly  doubted,*  whether 
the  common  law  be  really  so  inhospitable,  for  it  is  inconsis- 
tent wth  the  established  maxims  of  sound  policy,  and  the  so- 
cial intercourse  of  nations.  Foreigners  are  admitted  to  the 
rights  of  citizenship  with  us  on  liberal  terms,  and  as  the  law 
requires  five,  and  only  five  years  residence,  to  entitle  them 
and  their  families  to  the  benefits  of  naturalization,  it  would 
seem  to  imply  a right,  in  the  mean  time,  to  the  necessary  use 
of  real  property ; and  if  it  were  otherwise,  the  means  would 
be  interdicted  which  are  requisite  to  render  the  five  yesns  resi- 
dence secure  and  comfortable. 

Aliens  are  under  the  like  disabilities  as  to  uses  and  trusts 
arising  out  of  reed  estates.  An  alien  can  be  seised  to  the  use 
of  another,  but  the  use  cannot  be  executed  as  against  the 
state,  and  will  be  defeated  on  ofiice  found.*  Nor  can  an  alien 
be  a cestui  que  trust  but  under  the  like  disability,  emd  it  is 
said,  that  the  sovereign  may,  in  chancery,  compel  the  execu- 
tion of  the  trust.* 

Aliens  are  capable  of  acquiring,  holding,  and  transmitting 
moveable  property,  in  like  manner  as  our  own  citizens,  and 
they  can  bring  suits  for  the  recovery  and  protection  of  that 
property.''  They  may  even  take  a mortgage  upon  real  es- 
tate by  way  of  security  for  a debt,  and  this  I apprehend  they 
may  do  without  any  statute  permission,  for  it  has  been  the 


a Harg.  Co.  Lilt.  n.  9.  to  b.  1 . 

h Oilbert  on  Ute*,  by  Sugden,  10.  367.  445.  Preston  on  Convey- 
ancing, vol.  ii.  p.  247.  By  the  JV.  Y.  Revised  Statutes,  vol.  i.  718,  all 
escheated  laods,  when  held  by  the  state  or  its  ^raotees,  are  sobject  to 
the  same  trusts  and  chargfes  to  which  they  would  have  been  subject,  bad 
they  descended. 

c Attorney  General  v.  Sands,  3 CK.  Rep.  20.  Com.  Dig.  tit.  Alien, 
c.  3.  Oilbert  on  Uses,  by  Sugden,  86.  404. 
li  7 Co.  17.  Z)y.  2.  b. 
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English  law  from  the  early  ages.”  It  is  also  so  held  in 
the  Supreme  Court  of  the  United  States,*  and  that  the  alien 
creditor  is  entitled  to  come  into  a court  of  equity  to  have 
the  mortgage  foreclosed,  and  the  lands  sold  for  the -payment 
of  his  debt.  The  question  whether  the  alien  in  such  a cose 
could  become  a valid  purchaser  of  the  mortgaged  premises 
sold  at  auction  at  his  instance,  is  left  untouched ; and  as 
such  a privilege  is  not  necessary  for  his  security,  and  would  be 
in  contravention  of  the  general  policy  of  the  common  law, 
the  better  opinion  would  seem  to  be,  that  he  could  not,  in 
that  way,  without  special  provision  by  statute,  become  the 
permanent  and  absolute  owner  of  the  fee.‘ 

Even  alien  enemies,  resident  in  the  country,  may  sue  and 
be  sued  as  in  time  of  peace,  for  protection  to  their  persons 
and  property  is  due,  and  implied  from  the  permission  to  them 
to  remain,  without  being  ordered  out  of  the  country  by  the 
President  of  the  United  States.  The  lawful  residence  does, 
fro  hac  vice,  relieve  the  alien  from  the  character  of  an  eno- 
my,  and  entitles  his  person  and  property  to  protection.^  The 
effect  of  war  upon  the  rights  of  aliens  we  need  not  here  dis- 
cuss, as  it  has  been  already  considered  in  a former  part  of  this 
course  of  lectures,  when  treating  of  the  law  of  nations.* 
During  the  residence  of  aliens  amongst  us,  they  owe  a lo- 
cal allegiance,  and  are  equally  bound  with  natives  to  obey  aU 
general  laws  for  the  maintenance  of  peace,  and  the  preserva- 


a Tear  Book,  11  Edw.  III.,  cited  io  the  mar^iaal  note  to  1 Dy, 
3.  b. 

b Hogbes  r.  Edirards,  9 Wheaton,  489. 

c If  an  alieo  be  entitled  to  bold  and  dispose  of  real  estate  in  New- 
York,  be  may  take  a mortgage  for  the  piircbase  money,  and  may  be- 
come a re-purchaser  on  a sale  made  to  enforce  payment.  JV.  Y.  Re- 
nted SlatiUet,  vol.  i.  731,  sec.  19. 

d Wells  T.  Williams,  1 Lord  Raym.  382.  Daubigny  r.  Daralloo, 
3 Antt.  462.  Clark  r.  Morey,  10  Johnt.  Rep.  69.  Busscl  v.  Skip- 
witb,  6 Binney,  341. 

« See  voU  i. 
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tion  of  order,  and  which  do  not  relate  specially  to  our  own 
citizens.  This  is  a principle  of  justice  and  of  public  safety 
universally  adopted ; and  if  they  are  guilty  of  any  illegal 
act,  or  involved  in  disputes  with  our  citizens,  or  with  each 
other,  they  are  amenable  to  the  ordinary  tribunals  of  the 
country.®  In  New-York,  resident  aliens  are  liable  to  be  en- 
rolled in  the  militia,  provided  they  are  lawfully  seised  of  any 
real  estate  within  the  state,  and  they  are,  in  that  case,  de- 
clared to  be  subject  to  duties,  assessments,  taxes,  and  burthens, 
as  if  they  were  citizens,  hut  they  are  not  capable  of  voting 
at  any  election,  or  of  being  elected  or  appointed  to  any  office, 
or  of  serving  on  any  jury.* 

If  aliens  come  here,  with  an  intention  to  make  tliis  coun- 
try their  permanent  residence,  they  will  have  many  induce- 
ments to  become  citizens,  since  they  are  unable,  as  aliens,  to 
have  a stable  freehold  interest  in  land,  or  to  bolt]  any  civil 
office,  or  vote  at  elections,  or  take  any  active  share  in  the  ad- 
ministration of  the  government.  There  is  a convenient  and 
easy  mode  provided,  by  which  the  disabilities  of  alienism 
may  be  removed,  and  the  qualifications  of  natural  born  citi- 
zens obtained.  The  terms  upon  which  any  alien,  being  a 
free  white  person,  can  be  naturalized,  are  prescribed  by  tlie 
acts  of  Congress  of  the  14th  of  April,  1802,  ch.  28 ; the  3d 
of  March,  1813,  ch.  184  ; the  22d  of  March,  1816,  ch.  32 ; 
the  26th  of  May,  1824,  ch.  186  ; and  the  24th  of  May,  1828, 
ch.  106.  It  is  required,  that  he  declare,  on  oath,  before  a 
state  court,  being  a court  of  record  with  a seal  and  clerk,  and 
having  common  law  jurisdiction,  or  before  a circuit  or  district 
court  of  the  United  States,  or  before  a clerk  of  either  of  the 
said  courts,  two  years,  at  least,  before  his  admission,  his  in- 
tention to  become  a citizen,  and  to  renounce  his  allegiance  to 
his  own  sovereign.  This  declaration  need  not  be  previously 
made,  if  the  alien  resided  here  before  the  l8lh  June,  1812, 


a VaUel,  b.  ii.  ch.  8,  sec.  101,  102.  lOB. 

6 iV.  Y,  Revited  Statvtet,  vol.  i.  721,  W!C>  20. 
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and  has  since  continued  to  reside  here ; nor  if  be  be  a minor 
under  twenty-one  years  of  age,  and  shall  have  resided  in  the 
United  States  three  years  next  preceding  his  arrival  to  majori- 
ty. It  is  sufficient  to  l)e  made  at  the  time  of  bis  admission^ 
and  that  be  then  declare  on  oath,  and  prove  to  the  eatisfiie* 
tion  of  the  court,  that  for  three  years  next  preceeding,  it  was 
his  bona  fide  intention  to  become  a citizen,  and  then  the  fivd 
years  residence,  including  the  three  years  of  his  minority, 
will  entitle  him  to  admission  as  a citizen,  on  complying  with 
the  other  requisites  of  the  law.  At  the  time  of  his  admission, 
his  country  must  be  at  peace  with  the  United  States,  and  he 
must,  before  one  of  these  courts,  take  an  oath  to  support  the 
constitution  of  the  United  States,  and  likewise,  on  oath,  re- 
nounce and  abjure  his  native  allegiance.  He  must,  at  the 
time  of  his  admission,  satisfy  the  court,  by  other  proof  than 
his  own  oath,  that  he  has  resided  five  years,  at  least,  within 
the  United  States,  and  one  year,  at  least,  within  the  state 
where  the  court  is  held ; and  if  he  shall  have  arrived  after 
the  peace  of  1815,  his  residence  must  have  been  continued 
for  five  years  next  preceding  his  admission,  without  being  at 
any  time  during  the  five  years  out  of  the  territory  of  the 
United  States.  He  must  satisfy  the  court,  that  during  that 
time,  he  has  behaved  as  a man  of  good  moral  charaHer,  at- 
tached to  the  principles  of  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of 
the  same.  He  must,  at  the  same  time,  renounce  any  title, 
or  order  of  nobility,  if  any  he  hath.  The  law  further  pro- 
vides, that  the  children  of  persons  duly  naturalized,  being 
minors  at  that  time,  shall,  if  dwelling  in  the  United  States, 
be  deemed  citizens.  It  is  further  provided,*  that  if  any  alien 
shall  die  after  his  declaration,  and  before  actual  admission  ns 
a citizen,  his  widow  and  children  shall  be  deemed  citizens. 

A person  thus  duly  naturalized,  becomes  entitled  to  all  the 


a Act  ^ Can^ren,  March  S6(b,  1804,  oh.  47. 

VoL.  II.  9 
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privileges  and  immunities  of  natural  born  subjects,  except 
that  a residence  of  seven  years  is  requisite  to  enable  him  to 
hold  a seat  in  congress,  and  no  person,  except  a natural 
bom  citizen,  is  eligible  to  the  office  of  governor  in  some  of  the 
states  or  president  of  the  United  States. 

Tlie  laws  of  Congress  on  the  subject  of  naturalization, 
have  been  subject  to  great  variations.  In  1790,  only  two 
years  previous  residence  was  required.  Iii  1795,  the  period 
was  enlarged  to  five  years  ; and  in  179B,  to  14  years ; and 
in  1802,  it  was  reduced  back  to  five  years,  where  it  still  re- 
maiiur.  This  period  of  probation  has  probably  been  deemed 
as  liberal  as  was  consistant  with  a due  regard  to  our  peace 
and  safety.  A moderate  previous  residence  becomes  ma- 
terial, to  enable  aliens  to  acquire  the  knowledge  and  habits 
proper  to  make  wholesome  citizens,  who  can  combine  the 
8(Nrit  of  freedom  with  a love  to  the  laws.  Strangers,  on  their 
first  arrival,  and  before  they  have  had  time  to  acquire  pro- 
perty, and  form  connexions  and  attachments,  are  not  to  be 
presumed  to  be  acquainted  with  our  political  institutions, 
or  to  feel  pride  or  zeal  in  their  stability  and  success.* 


a Daring  the  elevation  and  splendour  of  the  Athenian  power,  the 
I rivilege  of  a citizen  of  Athens  was  deemed  a very  distiogoisbed  favour. 
It  could  only  be  obtained  by  the  consent  and  decree  of  two  successive 
assemblies  of  the  people,  and  was  granted  to  none  but  to  men  of  the 
highest  rank  and  reputation,  or  who  bad  performed  some  signal  service 
to  the  republic.  1 PoUtr't  Greek  AnHqaUia,  44,  46.  160.  In  the 
time  of  Demetrius  Pbalereus,  there  were  resident  in  Attica  10,000 
freemen,  being  foreigners,  or  of  foreign  extraction,  or  freed  slaves, 
who  bad  not  the  rights  of  Athenian  citizens.  1 Mitf.  Sulory,  354,355. 
And  yet  it  is  said,  that  foreigners  could  not  dispose  of  their  goods  by 
will,  but  that  they  were  appropriated,  at  their  death,  for  the  public  use. 
S Potter,  344.  In  Rome,  foreigners  could  not  make  a will ; and  the 
effects  of  a foreigner,  at  bis  death,  went  to  the  public,  or  to  bis  patron, 
under  they'iu  appiieiUionu.  Cic.  de  Oral,  1.  39.  Dig.  49.  15.  58. 
Ibid.  lib.  35,  ad  legem  faltidiam,  Pree,  Diet,  du  Dig.  tit.  Etrangert. 
The  Romans  were  noted  for  their  peculiar  jealousy  of  the  jut  civitatit, 
or  rights  of  a Roman  citizen.  It  was,  at  first,  limited  to  tbe  Pomitria 
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If  an  alien  dies  before  he  has  taken  an\'  steps  under  Uie  act 
ef  naturalization,  his  personal  estate  goes  according  to  his  will, 
or  if  he  died  intestate,  then  according  to  the  law  of  distribution 
of  the  place  of  his  domicil,  at  the  time  of  his  death.®  The 
stationary  place  of  residence  of  the  party  at  his  death,  de- 
termines the  rule  of  distribution,*  and  this  is  a rule  of  public 
right,  as  well  os  of  natural  justice.  Mobilia  personam  sequun- 
tur,  imnvohilia  situm.‘  The  unjust  and  inhospitable  rule 
of  the  most  polished  states  of  antiquity,  prevailed  in  many 
parts  of  Europe,  down  to  the  middle  of  the  last  century ; and 
Tattel  expressed  his  astonishment  that  there  should  have  re- 
mained any  vestiges  of  so  barbarous  a usage,  in  an  age  so 
enlightened.  The  law,  which  claimed,  for  the  Irenefit  of  the 
state,  the  effects  of  deceased  foreigners,  who  left  no  heirs  who 
were  natives,  existed  in  France  as  late  as  the  commencement 
of  their  revolution.^  This  rule  of  the  French  law,  was  founded 
not  only  on  the  Roman  law,  but  it  was  attempted  to  be  jus- 
tified by  the  narrow  and  absurd  policy  of  preventing  the 
wealth  of  the  kingdom  from  passing  into  the  hands  of  sub- 
jects of  other  countries.*  It  was  abolished  by  the  constitution 
of  the  first  constituent  assembly,  in  1791,  and  foreigners  were 
admitted  upon  the  most  liberal  terms,  and  declared  capable 


oT  Kome,  and  then  f raduali;  extended  to  tbe  boundt  of  LoHurn.  In 
the  tine  of  jtugusliu,  as  we  are  informed  by  Soetonius,  De  Aug.  aec. 
40,  tbe  tame  anxiety  was  discorered  to  keep  tbe  Roman  people  pure 
and  untainted  of  foreign  blood  ; and  bo  gave  the  freedom  of  the  city 
with  a sparing  band.  But  when  Caracalla,  for  tbe  purpose  of  a more 
extended  taxation,  levelled  all  distioctions,  and  communicated  tbe  free- 
dom of  tbe  city  to  tbe  whole  Roman  world,  the  national  apirit  was  lost 
among  tbe  people,  and  tbe  pride  of  tbeir  conntry  was  oolonger  felt,  nor 
jti  honour  observed.  1 Gibb.  IJuU  368. 
a 1 Binney,  336.  3 Johns.  Ch.  Rep.  310.  1 Mason'i  Rep.  408. 

b Pipon  V.  Pipon,  Amb.  35.  Bum  v.  Cole,  Amb,  416. 
e Hub.  Praiee.  tom.  i.  378,  tom.  ii.  543.  De  coi\fiielu  tegum,  aec. 
16.  ValUl,  b.  ii.  ch.  8,  sec.  110,  111. 
i 1 /Tonsor,  36,  sec.  II. 

< Bnd.  655,  sec.  13. 
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of  acquiring  and  disposing  of  properly  equally  with  natural 
born  citizens.  The  treaty  of  commerce  between  tbe  United 
States  and  France,  in  1778,  provided  against  tbe  evil  effects 
of  this  law,  by  declaring  tliat  the  inhabitants  of  the  United 
States  were  to  be  exempted  from  the  dtoU  tfaubaine,  and 
might  dispose  by  will  of  their  property,  real  and  personal, 
[biens  tneubles  et  immeubles,)  and  if  they  died  intestate,  it 
was  to  descend  to  their  heirs,  whether  residing  in  France,  or 
elsewhere,  and  the  like  privilege  was  conferred  upon  French* 
men  dying  in  this  country.  The  treatise  of  France  with 
other  powers,  usually  contained  tbe  same  relaxation  of  her 
ancient  rule  ; and  though  the  treaty  of  1778  was  abolished 
in  1798,  yet,  in  the  renewed  treaty  of  1801,  the  same  pro* 
vision  was  inserted,  and  under  it  American  citizens  in  France, 
and  French  subjects  in  the  United  States,  could  acquire,  bold 
and  transmit,  real  as  well  as  personal  property,  equally  as  if 
they  were  natives,  and  without  the  necessity  of  any  act  of 
naturalization,  or  special  permission.  Tliis  lost  treaty  ex* 
piled  in  1809,  and  the  riglits  of  Frenchmen  arising  thereaf- 
ter, were  left,  like  those  of  other  aliens,  to  be  governed  by 
tbe  general  law  of  the  land. 

The  Napoleon  code  did  not  pursue  the  liberal  policy  of  the 
French  constituent  assembly  of  1791,  and  it  seems  to  have 
revived  the  harsh  doctrine  of  the  Droii  L/Aubaine,  under 
the  single  exception,  that  aliens  should  be  entitled  to  enjoy  in 
Franco  the  same  civil  rights  secured  to  Frenchmen,  by  treor- 
ty,  in  the  country  to  which  the  alien  belongs.*  It  is  not  su£B* 
cient  to  create  the  exemption  in  favour  of  the  alien,  that  civil 
rights  are  granted  to  Frenchmen  by  the  local  laws  of  the 
foreign  country,  unless  that  conceal  ion  be  founded  upon  trea* 
ty.‘  The  law,  in  France,  until  within  a recent  period,  was. 


a Code  J^apoleon,  No.  1 1.  726.  812. 

b M.  ToulUer,  in  bis  Droit  civil  Francait,  tom.  i.  a.  345,  cites  for 
that  rule  a decree  of  the  Court  of  Cassation,  in  1806  i and  be  sajrs  that 
tfais  article  in  tbe  Napcieou  code  was  taken  from  one  in  lbs  new  Pros* 
tian  code. 
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that  a stranger  could  not,  except  by  special  favour,  dispose  of 
his  prt^rty  by  will ; and  when  he  died,  the  sovereign  suc- 
ceeded by  right  of  inheritance  to  his  estate."  But  the  DroU 
(TAttbaine,  under  the  articles  No.  726  and  012,  of  the  code 
civil,  was  abolished  in  France,  by  a law  of  the  14th  of  July, 
1819,  and  aliens  can  now  acquire,  enjoy,  and  transmit  by 
will,  and  by  descent,  real  and  personal  pro[>erty,  in  the  same 
manner  as  the  other  inhabitants  of  the  kingdom.  In  case  of 
succession  among  co-heirs,  partly  French  and  partly  aliens, 
the  French  heirs  take  of  the  property  in  France  a poitton 
equed  to  the  value  of  the  property  situated  in  the  foreign 
country,  and  from  which  they  would  be  excluded  under  the 
foreign  law  or  custom. 

British  subjects,  under  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain,  were  confirmed  in  the  litlee 
which  they  tlien  held  to  lands  in  this  country,  so  far  as  the 
question  of  alienism  existed  ; and  they  were  declared  com- 
petent to  sell,  devise,  and  transmit  the  same,  in  like  manner 
as  if  timy  were  natives ; and  that  neither  they,  nor  their 
heirs  or  assigns,  should,  as  to  those  lands,  be  regarded  as 
aliens.  The  treaty  applied  to  the  title,  whatever  it  might 
be,  but  it  referred  only  to  titles  existing  at  the  time  of  the 
treaty,  and  not  to  titles  subsequently  acquired."  It  was,  there- 
fore, a provision  of  a temporary  character,  and  by  the  lapse 
of  time  it  is  rapidly  becoming  unimportant  and  obsolete. 

The  le^lature  of  New-York,  and  probably  of  many  other 
states,  are  in  ths  practice  of  granting  to  particular  aliens,  by 
name,  the  privilege  of  holding  real  property ; and  by  a per- 
manent provision  in  New-York,  aliens  are  enabled  to  lake 
and  hold  lands  in  fee,  and  to  sell,  mortgage,  and  devise,  but 
not  demise  or  lease  the  same,  equally,  as  if  they  were  native 


a Repertoire  de  Jurie.  par  Merlin,  lit.  Aubaine,  aod  tit.  Rlranger, 
cfa.  I,  No.  6. 

6 1 Wheaton,  300.  4 Bnd.  463.  7 Ibid.  535.  9 Ibid.  496.  19 

Maet.  Rep.  143. 
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citizens ; provided  the  party  had  previously  taken  an  oath 
that  he  was  a resident  in  the  state,  and  intends  always  to  re- 
side in  the  United  States,  and  to  become  a citizen  thereof  as 
soon  as  he  could  be  naturalized,  and  that  he  had  taken  the 
incipient  measures  required  by  law  for  that  purpose.  The 
power  to  sell,  assign,  mortgage  and  devise  real  estate,  is  to 
continue  for  six  years  from  the  time  of  taking  the  oath  ; 
but  the  alien  is  not  capable  of  taking  or  holding  any  lands, 
descended,  devised,  or  conveyed  to  him  previously  to  his  be- 
coming such  resident,  and  taking  the  oath  above  mentioned ; 
and  if  he  dies  within  the  six  years,  his  heirs  being  inhabit- 
ants of  the  United  States,  take  by  descent,  equally  as  if  he 
had  been  a citizen.*  There  are  similar  statute  provisions  in 
favour  of  aliens,  in  South  Carolina,  Indiana,  Delaware,  and 
Missouri ; and  in  Louisiana,  Pennsylvania,  Maryland,  Illinois 
and  Ohio,  the  disability  of  aliens  to  talqe,  hold,  and  transmit 
real  property,  seems  to  be  entirely  removed.*!  In  North  Caro- 
lina and  Vermont,  there  is  even  a provision  inserted  in  their 
constitutions,  that  every  person  of  good  character,  who  comes 
into  the  state,  and  settles,  and  takes  an  oatli  of  allegiance  to 
the  same,  may  thereupon  purchase,  and  by  other  just  means, 
acquire,  hold,  and  transfer  land,  and  after  one  year’s  resi- 
dence, become  entitled  to  most  of  the  privileges  of  a natural 
bom  subject.  These  civil  privileges,  conferred  upon  aliens, 
by  state  authority,  are  dictated  by  a just  and  liberal  policy  ; 
but  they  must  be  taken  to  be  strictly  local ; and  until  a fo- 
reigner is  duly  naturalized,  according  to  the  act  of  Congress, 


a Jy.  T.  Reviled  Stalutei,  rol.  i.  720,  see.  16 — 30. 
b Oriffilh’i  Lav  Regiiter,  pairim.  1 Conit.  Rep.  S.  C.  413. 
Chriity'i  Dig.  lit.  Alien.  Reviled  SUUuUi  of  lllinoii,  ia  1839.  Act 
of  South  Carolioa,  of  1799,  preacribio^  the  terms  of  deoizatioo.  By  the 
charter  of  William  Peon,  as  proprietary  of  Peoosyiraoia,  to  the  iobabit- 
aots,  ID  1683,  it  was  declared,  that  in  the  case  of  alieos  porebaaiog 
lauds  in  the  prorioce,  and  dying  therein  without  being  naturalized,  their 
estates  should  descend  as  if  they  were  natnralized.  ProuiTi  Penniyl- 
vania,  vol.  ii.  App.  37. 
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he  is  not  entitled  in  any  other  state  to  any  other  privileges 
than  those  which  the  laws  of  that  state  allow  to  aliens.  No 
other  state  is  bound  to  admit,  nor  would  the  United  States 
admit,  any  alien  to  any  privities,  to  which  he  is  not  entitled 
by  treaty,  or  the  laws  of  nations,  or  the  laws  of  ibe  United 
States,  or  of  the  state  in  which  he  dwells.  The  article  in 
the  constitution  of  the  United  Slates,"  declaring  that  citizens 
of  each  state  were  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  tlie  several  states,  applies  only  to  natural 
born  or  duly  naturalized  citizens,  and  if  they  remove  from 
one  state  to  another,  they  are  entitled  to  the  privileges  that 
persons  of  the  same  description  are  entitled  to  in  the  state  to 
which  the  removal  is  made,  and  to  none  other.  If,  therefore, 
for  instance,  free  persons  of  colour  ate  not  entitled  to  vole  in 
Carolina ; free  persons  of  colour  emigrating  there  from  a 
northern  state,  would  not  be  entitled  to  vote.  The  laws  of 
each  slate  ought,  and  must,  govern  within  its  jurisdiction  ; 
and  the  laws  and  usages  of  one  state  cannot  be  permitted  to 
prescribe  qualidcations  for  citizens,  to  be  claimed  and  exer- 
cised in  other  stales,  in  contravention  to  their  local  policy/ 
It  was  declared  in  Corjield  v.  Coryell, ‘ that  the  privileges 
and  immunities  conceded  by  the  constitution  of  the  United 


a Art.  4,  >ec.  3. 

6 It  is  a carioot  fact  in  ancient  Grecian  history,  that  Ibe  Greek 
states  indulged  snch  a narrois  and  ezeessire  jealousy  of  each  other, 
that  intennarriafte  was  forbidden,  and  none  ware  allowed  to  poswsa 
lands  within  the  territory  of  another  state.  When  Ibe  Olyntbian  le- 
pnblic  introdoced  a more  liberal  and  beneficial  policy  in  this  respect,it 
was  considered  as  a portentious  innovation.  Mifford't  History,  voL  v. 
p.  9.  So,  the  Byzantines,  to  evince  tbeir  deep  gratilnda  to  the  Athe- 
nians for  tbeir  assistance  in  the  war  against  Philip  of  Maccdon,  broke 
in  upon  their  ordinary  policy,  and  granted,  by  law,  to  the  Athenians, 
the  right  of  intermarriage  with  tbeir  citizens,  and  the  power  of  pnr- 
ebasiog  and  bolding  lands  in  the  Byzantine  and  Perintbian  territories. 
Demotl.  Oral,  dt  Corona,  where  the  original  decree  is  set  forth  at 
large. 

e 4 fFdth.  Ctr.  Rep,  371. 
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States  to  citizens  in  the  several  states,  were  to  be  confined  to 
those  which  were,  in  Uieir  nature,  fundamental,  and  belonged 
of  right  to  the  citizens  of  all  free  governments.  Such  are 
the  rights  of  protection  of  life^nd  liberty,  and  to  acquire  and 
enjoy  property,  and  to  pay  no  higher  impositions  than  other 
citizens,  and  to  pass  throi^h  or  reside  in  the  state  at  pleasure, 
and  to  enjoy  the  elective  franchise  according  to  the  regula- 
tions of  the  laws  of  the  state.  Rut  this  immunity  does  not 
apply  to  every  right,  for  some  may  belong  exclusively  to  re- 
sident citizens  under  the  laws  of  the  slate,  and  it  was  held, 
that  a statute  of  New- Jersey  confining  the  right  of  taking 
oysters  within  the  waters  of  the  state,  to  the  actual  inhabit- 
ants and  residents  of  the  stale,  was  not  an  act  infringing  the 
constitution  of  the  United  States.  The  power  to  regulate 
the  fisheries  in  the  navigable  waters  of  the  states,  remained 
in  the  slates  respectively,  though  the  United  States  have  a 
concurrent  power,  so  far  as  concerns  the  free  navigation  of 
the  waters. 

The  act  of  Congress  confines  the  description  of  aliens  ca- 
pable of  naturalization  to  “ free  white  persons.”  I presume 
that  this  excludes  the  inhabitants  of  Africa,  and  their  descend- 
ants ; and  it  may  become  a question,  to  what  extent  persons 
of  mixed  blood,  as  mulattoes,  are  excluded,  and  what  shades 
and  degrees  of  mixture  of  colour  disqualify  an  alien  from 
application  for  the  benefits  of  the  act  of  naturalization.*  Per- 
haps there  might  be  difficulties  also  os  to  the  copper-coloured 
natives  of  America,  or  the  yellow  or  tawny  races  of  Asiatics, 
though  I should  doubt  whether  any  of  them  were  “ white 
persons”  within  the  purview  of  the  law.  It  is  the  declared 
law  of  New-York,*  that  Indians  are  not  citizens,  but  distinct 
tribes,  living  under  the  protection  of  the  government,  and. 


a By  a atatute  of  Virgiak.ia  17S3,erery  person  who  liatb  one  fourth 
part  or  more  of  negro  blood,  is  deemed  a mulatto,  and  that  act  is  still  io 
force.  4 Randolph,  631. 
i Goodell  V.  Jackson,  20  Johni.  Rep.  693. 
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consequently,  they  never  can  be  made  citizens  under  the  act 
of  Congress. 

Before  the  adoption  of  the  present  constitution  of  the  Uni- 
ted States,  the  power  of  naturalization  resided  in  the  several 
states ; and  the  constitution  of  New-York,  as  it  was  orignal- 
ly  passed,*  required  all  persons  born  out  of  the  United  States, 
and  naturalized  by  our  legislature,  to  take  an  oath  abjuring 
all  foreign  allegiance  and  subjection,  in  all  matters,  ecclesi- 
astical as  well  as  civil.  This  was  intended,  and  so  it  ope- 
rated, to  exclude  from  the  benefits  of  naturalization  Roman 
Catholics  who  acknowledged  the  spiritual  supremacy  of  tb» 
pope,  and  it  was  the  result  of  former  fears  and  prejudices 
(still  alive  and  active  at  the  commencement  of  our  revolu- 
tion) respecting  the  religion  of  the  Romish  church,  which 
European  history  had  taught  us  to  believe  was  incompatible 
with  perfect  national  independence,  or  the  freedom  and  good 
order  of  civil  society.  So  extremely  strong,  and  so  astonish- 
ingly fierce  and  unrelenting  was  public  prejudice  on  this  sub- 
ject, in  the  early  part  of  our  colonial  history,  that  we  find  it 
declared  by  law  in  the  beginning  of  the  lost  century,*  that 
every  Jesuit  and  popish  priest  who  should  continue  in  the 
colony  after  a given  day,  should  be  condemned  to  perpetual 
imprisonment ; and  if  he  broke  prison  and  escaped,  and  was 
retaken,  he  should  be  put  to  death.  That  law,  said  Mr. 
Smith,  the  historian  of  the  colony  as  late  as  the  year  1766,* 
was  worthy  of  perpetual  duration ! 


a Art.  42. 

6 CoUmy  Lawt,  vol.  i;  p.  38.  Lmngtton  4r  Smitk’i  edit, 
e Smith’*  Biitory  of  Jftw-York,  p.  111. 

VoL.  U.  10 
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OF  THE  lAW  COlfCERNING  MARRIAGE. 

The  primaiy  and  most  important  of  the  domestic  relations, 
is  that  of  husband  and  wife.  It  has  its  foundation  in  nature, 
and  is  the  only  lawful  relation  by  which  Providence  has  per- 
mitted the  continuance  of  the  human  race.  In  every  age  it 
has  a propitious  influence  on  the  moral  improvement  and 
happiness  of  mankind.  It  is  one  of  the  chief  foundations  of 
social  order.  We  may  justly  place  to  the  credit  of  the  insti- 
tution of  marriage,  a great  share  of  the  blessings  which  flow 
from  refinement  of  manners,  the  education  of  children,  the 
sense  of  justice,  and  the  cultivation  of  the  liberal  arts.*  In 
the  examination  of  this  interesting  contract,  I shall,  in  the 
first  place,  consider  how  a marriage  may  be  lawfully  made, 
and,  secondly,  how  it  may  be  lawfully  dissolved ; and,  lastly, 
1 shall  take  a view  of  the  rights  and  duties  which  belong  to 
that  relation. 

(1.)  All  persons  who  have  not  the  regular  use  of  the  under- 
standing, sufficient  to  deal  with  discretion  in  the  common 
aflairs  of  life,  as  idiots  and  lunatics,  (except  in  their  lucid  in- 


a The  great  pbiloiophicsJ  poet  of  antiquity,  who  wae,  bowerer,  moet 
abfurd  in  much  of  bia  philoaopbical  theory,  but  emioeotly  beautiful, 
tender,  and  nibiitoe  in  ina  poetry,  anppuaea  the  cirilizatioa  of  mankind 
to  hare  been  the  reralt  of  marriage  and  family  eatabliahmenta. 

Cattaque  prieaUt  eeneria  connubia  lata 
Cogmta  nmt,prohmque  ex  n videre  crealam : 

Tim  geeme  hwnantm  pritmm  molUecere  capU. 

iMcret,  de  Rer.  ffat.  Ub.  5. 
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tervals,)  are  incapable  of  agreeing  to  any  contract,  and  of 
course  to  that  of  marriage.  Rut  though  marriage  with  an 
idiot  or  lunatic,  be  absolutely  void,  and  no  sentence  of  avoid- 
ance be  absolutely  necessary  ;*  yet,  as  well  for  the  sake  of 
the  good  order  of  society,  as  for  the  peace  of  mind  of  all  per- 
sons concerned,  it  is  expedient  that  the  nullity  of  the  mar- 
riage should  be  ascertained  and  declared  by  the  decree  of 
a court  of  competent  jurisdiction.  The  existence  and  extent 
of  mental  disease,  and  how  far  it  may  be  sufficient,  by  the 
darkness  and  disorder  which  it  brings  upon  the  human  fa- 
culties, to  make  void  the  marriage  contract,  may  sometimes 
be  a perplexing  question,  extremely  distressing  to  the  injured 
party,  and  fatal  to  the  peace  and  happiness  of  families.  Whe- 
ther the  relation  of  husband  and  wife  lawfully  exists,  never 
should  be  left,  uncertain.  Suits  to  annul  a marriage,-. . y rea- 
son of  idiocy  or  lunacy,  have  consequently  been  often  insti- 
tuted and  sastained  in  the  spiritual  courts  in  England.* 
The  proper  tribunal  for  the  investigation  of  this  question, 
when  it  is  brought  up  directly,  and  for  the  mere  purpose  of 
testing  the  validity  of  the  contract,  will  depend  upon  the  local 
institutions  of  every  state.  In  those  states,  which  have 
equity  tribunals  it  belongs  to  them,*  and  where  there  are 
no  such  tribunals  distinct  from  the  supreme  courts  of  common 
law  jurisdiction,  for  the  exercise  of  equity  powers,  whatever 
jurisdiction  is  exercised  over  the  matrimonial  contract,  must  be 
in  the  common  law  courts. 

A marriage  procured  by  force  or  fraud,  is  also  vdd  ab 
initio,  and  may  be  treated  as  null  by  every  court  in  which 
its  validity  may  be  incidentally  drawn  in  question.  The  basis 
of  the  marriage  contract  is  consent,  and  the  ingredient  of 


a 2 Phillimore’t  Rep.  19.  69. 

t Aah't  OM,  Pree.  in  Ck.  303.  1 Eg.  Ca.  Abr.  378.  ph  6.  Ex 

parte  Toriog,  1 Vet.  Sf  Bea.  140.  Turner  v.  Meyen,  1 Haggard' t 
Contiel.  Rep.  414.  Cnuntess  of  Portimootb  r.  Earl  of  ForUmouth,  1 
Hogg.  Eul.  Rep.  355. 

e Wighlman  v.  Wightman,  4 Joh$u.  Ch.  Rep.  343. 
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fraud  or  duress  is  as  fatal  in  this  as  in  any  other  contract,  for 
the  free  assent  of  the  mind  to  the  contract  is  \ranting.*  The 
common  law  allowed  divorces  a vinculo,  causa  mclua, 
causa  impotentia,  and  those  were  cases  of  a fraudulent  con- 
tract It  is  equally  proper  in  this  case,  as  in  those  of  idiocy 
or  lunacy,  that  the  fraud  or  violence  should  be  judicially 
investigated,  in  a suit  instituted  for  the  very  purpose  of  an- 
nulling the  marriage  ; and  such  a jurisdiction  in  the  case 
properly  belongs  to  the  ecclesiastical  courts  in  England,  and 
to  the  courts  of  equity  in  this  country.  It  is  declared  in 
New- York,  by  statute,*  that  when  either  party  to  a marriage 
shall  be  incapable  of  consenting  to  it,  for  want  of  age  or  un- 
derstanding ; or  incapable,  from  physical  causes,  of  entering 
into  the  marriage  state  ; or  when  the  consent  was  obtained 
by  fc  j or  fraud ; the  marriage  shall  be  void  from  the  time  its 
nullity  shall  be  declared  by  a court  of  competent  authority ; 
and  the  courts  of  equity  arc  invested  with  that  power.*  It  is 
said  that  error  will,  in  some  cases,  destroy  a marriage,  and 
render  the  contract  void,  as  if  one  person  be  substituted  for 
another.  This,  however,  would  be  a case  of  palpable  fraud, 
going  to  the  substance  of  the  contract ; and  it  would  be  diffi- 
cult to  state  a case,  in  which  error  simply,  and  without  any 
other  ingredient,  as  to  the  parties,  or  one  of  them,  in  respect 
to  the  other,  would  vacate  the  contract.  It  is  well  under- 
stood, that  error,  and  even  disingenuous  representations,  in 
respect  to  the  qualities  of  one  of  the  contracting  parties,  as 
his  condition,  rank,  fortune,  manners,  and  character,  would 
be  insufficient.  The  law  makes  no  provision  for  the  relief  of 
a blind  credulity,  however  it  may  have  been  produced.*' 


a P’oei  ad  Pond.  lib.  24.  2.  1 5.  Toullier't  Droit  Civil  Francaii, 
tom.  i.  No.  501.  504.  506.  512.  Rtete't  Domalic  Rtlationt,  201.  207. 
PoOiier't  TraUi  du  Control  de  Mariage,  No.  307,  308.  2 Haggard't 
Contitl.  Rep.  104.  246. 
h A*.  F.  Revised  Statutes,  vol.  ii.  139,  sec.  4. 
e tbid.  142,  sec.  20  i 168,  sec.  2. 

d TouUier,  ibid.  No.  515.  521.  Pothier,  ibid.  No.  310.  314. 
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(2.)  No  persons  are  capable  of  binding  themselves  in  mar- 
riage, until  they  have  arrived  at  the  age  of  consent,  which, 
by  the  common  law  of  tlie  land,  is  fixed  at  fourteen  in  males, 
and  twelve  in  females.  The  law  supposes  that  the  parties,  at 
that  age,  have  suflScient  discretion  for  such  a contract,  and  they 
can  then  bind  themselves  irrevocably,  and  cannot  afterwards 
be  permitted  to  plead  even  their  egregious  indiscretion,  how- 
ever distressing  the  result  of  it  may  be.  Marriage,  before 
that  age,  is  voidable  at  the  election  of  either  party,  on  arri- 
ving at  the  age  of  consent,  if  either  of  the  parties  be  under 
that  ago  when  the  contract  is  made."  But  this  rule  of  reci- 
procity, however  true  in  its  application  to  actual  marriages, 
does  not  apply  to  other  contracts  made  by  a competent  party 
with  an  infant,  nor  even  to  a promise  of  marriage  per  verba 
de  futuro  with  an  infant,  under  the  age  of  discretion.  The 
person  of  full  age  is  absolutely  bound,  and  the  contract  is  only 
voidable  at  the  election  of  the  infant.  This  point  was  ruled 
by  the  K.  B.  in  Holt  v.  Ward  Clarencieux,^  after  the  ques- 
tion bad  been  argued  by  civilians,  to  see  what  light  might  be 
thrown  upon  it  from  the  civil  and  canon  law.  Though  thia 
be  the  rule  of  the  English  law,  the  civilians  and  canonic  are 
not  agreed  upon  the  question  ; and  Swinburne  was  of  opi- 
nion tliat  the  contract  in  that  case  was  not  binding  upon  the 
one  party  more  than  upon  the  other.' 

The  age  of  consent,  by  the  English  law,  was  no  doubt 
borrowed  from  the  Roman  law,  which  established  the  same 
periods  of  twelve  and  fourteen,  as  the  competent  age  of  con- 
sent to  render  the  marriage  contract  binding.  Nature  has 
not  fixed  any  precise  period,  and  municipal  laws  must  opemte 
by  fixed  and  reasonable  rules.  The  same  rule  was  adopted 


I PkiUimort,\yi.  Ufagganfs  Cotuitf. Rtp.  24S.  IjDay’tJtqi.  III. 
Beaton  v.  Beoton. 
a Co.  Liu.  33.  a.  79.  b. 

6 * Sir.  937. 

c Harg.  Co.  IM.  lib.  ii.  o.  45. 
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in  France,  befcare  their  revolution  but  by  the  Napdeon 
code,*  the  age  of  consent  was  raised  to  eighteen  in  males,  and 
fifteen  in  females,  though  a dbpensaUon  from  the  rule  may 
be  granted  for  good  cause. 

(3.)  No  person  can  marry  while  the  former  husband  or 
wife  is  living.  Such  second  marriage  is,  by  the  common 
law,  absolutely  null  and  void  and  it  is  probably  a statute 
offence  in  most,  if  not  all  of  the  states  in  the  union.  In  New* 
York,  it  is  declared  by  statute  to  be  an  oilence  punbhableby 
imprisonment  in  a state  prison,  in  all  but  certain  excepted 
cases.  Those  cases  are,  when  the  husband  or  wife,  as  the 
case  may  be,  of  the  party  who  remarries,  remains  continually 
without  the  United  States  for  five  years  together,  or  when 
one  of  the  married  parties  shall  have  absented  from  the  other 
by  the  space  of  five  successive  years,  and  the  one  remarrying 
not  knowing  the  other,  who  had  absented,  to  be  living  within 
that  time  ; or  when  the  person  remarrying  was,  at  the  time 
such  marriage,  divorced  by  the  sentence  of  a competent 
court,  for  some  other  cause  than  the  adultery  of  such  person  ; 
or  if  the  former  husband  or  wife  of  the  party  remarrying,  bad 
been  sentenced  to  imprisonment  for  life  ; or  if  the  former 
marriage  has  been  duly  declared  void,  or  was  made  within 
the  age  of  consent.*'  Thb  b essentially  a transcript  of  the 


a 1 Domat,  S4. 

b No.  144.  Tbe  JCea-York  Rented  SUdvlet^  rol.  ii.  138,  establish- 
ed the  ages  of  consent  at  seventeen  in  males,  and  fourteen  in  females ; 
bnt  the  provision  rras  so  disrelished,  that  it  was  repealed  within  four 
months  thereafter,  by  the  act  of  30th  April,  1830,  which,  of  course,  left 
the  case  to  stand,  as  before,  upon  the  role  of  the  common  law. 
e Oo.  Eli*.  868.  1 Salk.  131. 

d JV.  T.  Reviled  Statutei,  vol.  ii.  139.  687.  Ibid.  688,  tec.  11. 
The  statute  has  farther  provided  oo  this  subject,  that  if  one  of  the  mar- 
ried parties  absents  himself  or  herself,  for  five  successive  years,  without 
beiog  known  to  the  other  party  to  be  living  during  that  time,  and  the 
other  party  marries  during  the  life  of  the  absent  person,  the  marriage  it 
void,  only  from  the  time  that  iU  nullity  ihall  be  pronounced  by  a court 
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statute  of  1 Jas.  I.  c.  11,  with  a reduction  of  the  time  of  ab- 
sence, from  seven  to  five  years  ; and  though  the  penal  con- 
sequences of  a second  marriage  do  not  apply  in  those  except- 
ed cases,  yet  if  the  former  husband  or  wife  be  hving,  though 
the  fact  be  unknown,  and  there  be  no  divorce  a vinculo  duly 
pronounced,  or  the  first  marriage  has  not  been  duly  annulled, 
the  second  marriage  is  absolutely  void,  and  the  party  remar- 
rying incurs  the  misfortune  of  an  unlawful  connexion.  If 
there  be  no  statute  regulation  in  the  cose,  the  principle  of  the 
common  law,  and  not  only  of  England,  but  generally  of  the 
Christian  world,  is,  that  no  length  of  time  or  absence,  and 
nothing  but  death,  or  the  decree  of  a court  confessedly  com- 
petent to  the  case,  can  dissolve  the  marriage  tie." 

By  the  statute  of  James  I.,  if  one  of  the  married  parties 
continually  remained  abroad  for  five  years,  and  was  living, 
even  within  the  knowledge  of  the  other  party,  or  the  parties 
were  at  the  time  only  under  a divorce,  a mensa  et  thoro,  yet 
the  second  marriage,  though  void  in  law,  would  not  be  within 
the  penalties  of  the  act.  It  was  still  a divorce,  and  the  act 
did  not  distinguish  between  tlie  two  species  of  divorce.*  The 
crime  of  bigamy,  or  of  polygamy,  as  it  ought  more  properly 


of  competent  mOhorily.  And  further,  that  do  pardoo  granted  to  aoy 
person  senteoced  to  imprisoDment  for  life,  shall  restore  to  him  or  her 
the  rights  of  a prerioiu  marriage.  AT.  Y.  Rented  Statute!,  vol.  ii.  139, 
sec.  6,  7. 

a 1 iio/f.  .^6r.  340.  pi. 2.  357.pl.  40.  360. F.  Williamson  v.Farisien, 
1 Johtu.  Ch.  Rep.  389.  Fenton  v.  Reed,  4 Johnt.  Rep.  52. 

b 4 Blackt.  Com.  163,  164.  This  point  was  raised  and  discussed 
in  Porter’s  case,  Cro.  Car.  461,  and  while  the  court  admitted  the 
second  marriage  to  he  unlawful  and  void,  yet  they  did  not  decide 
whether  the  statute  penalty  would  attach  upon  such  a case  of  bigamy. 
The  Jfeve-  York  Rented  Statutet,  vol.  ii.  687,  sec.  9,  have  corrected 
this  imperfection  in  the  English  statute,  and  made  the  exception  to  the 
application  of  the  penalties  of  bigamy,  in  the  case  of  divorce,  not  to  rest 
on  a divorce  a menta  et  thoro,  but  to  apply  only  to  the  dittohdion  of 
the  former  marriage. 
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to  be  termed,*  has  been  made  a capital  ofTence  in  some,  and 
punished  very  severely  in  other  parts  of  Europe  but  the 
new  civil  code  of  France*  only  renders  sucli  second  mar- 
riage unlawful,  without  annexing  any  penalty  for  the  of- 
fence.* 

The  direct  and  serious  prohibition  of  polygamy  contained 
in  our  law,  is  founded  on  the  precepts  of  Christianity,  and 
the  laws  of  our  social  nature,  and  it  is  supported  by  the  sense 
and  practice  of  the  civilized  nations  of  Europe.*  Though 
the  Athenians,  at  one  time,  permitted  polygamy,  yet,  gene- 
rally, it  was  not  tolerated  in  ancient  Greece,  but  was  regard- 
ed as  the  practice  of  barbarians../’  It  was  also  forbidden  by 
the  Romans,  throughout  the  whole  period  of  their  history, 
and  the  prohibition  is  inserted  in  the  Institutes  of  Jus- 
tinian.' Polygamy  may  be  regarded  as  exclusively  the  fea- 
ture of  Asiatic  manners,  and  of  half-civilized  life,  and  to 
be  incompatible  with  civilization,  refinement,  and  domestic 
felicity. 

(4.)  In  most  countries  of  Europe  in  which  the  canon  law 
lias  had  authority  or  influence,  marriages  arc  prohibited  be- 


a Harg.  Co.  Lilt,  lib.  ii.  n.  48. 

b Barrington  on  the  Statutee,  p.  401. 

c No.  147. 

</  ir  a woman  be  induced,  b;  fraudulent  means,  to  marry  a man  who 
has  a wife  liTing.,  and  wbo  represented  bimself  as  single,  the  children 
bom  while  the  deception  lasted,  are  entitled  to  the  rights  of  legitimate 
children.  Clendenning  r.  Ctendenning,  15  Jllarlin't  Lmiu.  Rep.  438. 
This  is  also  the  statute  law  in  New-York.  JY.  Y.  Rented  Statutes,  toI. 
ii.  142,  sec.  23. 

e Paley't  Moral  Philotophy,  b.  iii.  cb.  6. 

f 2 Potter' t Greek  Antiq.  264.  Taylor't  Elem,  Civil  Late,  340 — 
344. 

g Cic.  de  Oral.  I.  40.  Suet.  Jul.  52.  Inti.  1. 10.  b.  ad  Jin.  Tay- 
lor, ibid.  344 — 347.  Polygamy  was  in  practice  among  the  Jews  in 
the  early  patriarchal  ages.  Selden's  Uxor  Ebraica,  lib.  i.  cb.  8.  An- 
tiqvitiet  of  the  Hebrew  Republic,  by  Lewis,  vol.  iii.  248. 

VoL.  U.  11 
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twecu  near  relations  by  blood  or  marriage.  Prohibitions 
similar  to  the  canonical  disabilities  in  the  English  ecclesias- 
tical law,  were  contained  in  the  Jewish  laws,  from  which  the 
canon  law  was,  in  this  respect,  deduced  ; and  they  existed 
also  in  the  laws  and  usages  of  the  Greeks  and  Romans,  sub- 
ject to  considerable  alternations  of  opinion,  and  with  various 
modifications  and  extent."  These  regulations,  as  far  at  least 
as  they  prohibit  marriages  among  near  relations,  by  blood  or 
marriage,  (for  the  canon  and  common  law  made  no  distinc- 
tion on  this  point  between  connexiotis  by  consanguinity  and 
affinity,*)  are  evidently  founded  in  the  law  of  nature  ; and 
incestuous  marriages  have  generally  (but  with  some  strange 
exceptions  at  Athens^)  been  regarded  with  abhorrence  by  tlie 
soundest  writers  and  the  most  polished  states  of  antiquity. 
Under  the  influence  of  Christianity,  a purer  taste  and  stricter 
doctrine  have  been  inculcated  ; and  an  incestuous  connexion 
between  an  uncle  and  niece,  has  been  recently  adjudged,  by 
a great  master  of  public  and  municipal  law,  to  be  a nuisance 
extremely  offensive  to  the  laws  and  manners  of  society,  and 
tending  to  endless  confusion,  and  the  pollution  of  tlic  sanctity 
of  private  life."* 

It  is  very  difficult  to  ascertain  exiictly  the  point  at  which 
the  law's  of  nature  have  censed  to  discountenance  the  union. 
It  is  very  clearly  established,  that  marriages  between  rela- 
tions by  blood  in  the  lineal,  or  ascending  and  descending 
lines,  are  unnatural  and  unlaw'ful,  and  they  lead  to  a confu  - 
sion  of  rights  and  duties.  On  this  point,  the  civil,  the  ca- 


a Selden't  Uxor  Ebraica,  lib.  i.  ch.  1 — 5.  1 PoUer't  Greek  AtUiq. 

170.  2 Ibid.  267, 268,  269.  Tacit.  Ann.  12,  sec.  4,  5,  6,  7.  Lewie? 
Antiquitiee  of  the  JewiiK  Republic,  rol.  iii.  252. 

6 Co.  Liu.  235.  a.  Oibion’s  Cod.  412.  1 PhUUmore’t  Rep.  ZOl. 
355. 

c Milford't  Ilulory  of  Greece,  vol.  vii.  p.  374. 
d Burgess  r.  Burgess,  I Haggard?!  Coniiil.  Rep.  386.  Such  a con- 
Dcxioa  was  held  in  equal  abomiDatiou  by  Justioiao's  code.  Code,  5. 
8.  2. 
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non,  and  Uie  common  law,  are  in  perfect  harmony.  In  the 
learned  opinion  which  Ch.  J.  Vaughan  delivered  on  this 
subject  in  Harrison  v,  JiurufelL,"  u|x>n  consultation  with  all 
the  judges  of  England,  he  considered  that  such  marriages 
were  against  the  law  of  nature,  and  contrary  to  a moral  pro- 
hibition binding  upon  all  mankind.  But  when  we  go  to  col- 
laterals, it  is  not  easy  to  fix  the  forbidden  degrees  by  clear 
artd  established  principles.* 

In  several  of  the  United  States,  marriages  within  thclevi- 
tical  degrees  are  made  void  by  statute ; but  in  New-York, 
until  1830,  there  was  not  any  statute  defining  the  forbid- 
den degrees,  and  in  England,  the  prohibition  to  marry  within 
the  levitical  degrees  rests  on  the  canon  law,  which,  in  tiiat 
respect,  received  the  sanction  of  several  statutes  passed  in 
the  reign  of  Hen.  Vlll.  It  was  considered,  in  the  case  of 
Wighiman  v.  Wighima7i,‘  that  marriages  between  bro- 
thers and  sisters  in  the  collateral  line,  were  e<|ually,  witli  those 
between  persons  in  the  lineal  line  of  consanguinity,  unlawful 
and  void,  as  being  plainly  repugnant  to  the  first  principles 
of  society,  and  the  moral  sense  of  the  civilized  world.  It 
would  be  difficult  to  carry  the  prohibition  farther  without 
legislative  sanction  ; and  it  was  observed,  in  the  cose  last 
referred  to,  that  in  New-York,  inde|>endent  of  any  positive 
institution,  tire  courts  would  not  probably  be  authorized  to 
interfere  with  marriages  in  the  collateral  line  beyond  the  first 
degree,  especially  as  the  levitical  degrees  were  not  con- 


• f^auglun’t  Rep.  206.  2 Vent.  9.  S.  C. 

i Doctor  Taylor,  in  liis  EtemenU  of  the  Civil  Laie,  p.  314 — 339, 
ku  gone  deeply  iolo  the  Greek  and  Homan  learning  as  to  (be  extent 
of  the  prohibition  of  marriage  between  near  relations,  and  be  says, 
the  fourth  degree  of  collateral  consanguinity  is  the  proper  point  to 
slop  at  ; that  the  marriage  of  first  cousins  is  lawful,  and  the  civil  law 
properly  establislicd  the  fourth  as  tlie  first  degree  (hat  could  match  with 
decency. 

< 4 Joknt.  Ck.  Rep.  343. 
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sidcred  to  be  binding  as  a mere  rule  of  municipal  obedience.* 
The  Napoleon  code*  li.is  adopted  precisely  the  same  ex- 
tent of  prohibition,  as  forming  the  impassible  line  between 
lawful  and  incestuous  marriages ; and  though  the  prohibi- 
tion goes  deeper  into  the  collateral  line,  yet  the  government 
reserved  to  itself  the  power  to  dispense,  at  its  pleasure,  witli 
such  further  prohibitions.  It  is  evident,  that  the  compilers  of 
that  code  considered  the  marriage  iMJtwecn  collaterals  in  the 
first  degree  of  consanguinity,  to  be  founded  on  a prohibition 
which  was  of  absolute,  uniform,  and  universal  obligation,  be- 
cause, as  to  the  prohibition  between  brothers  and  sisters,  the 
sovereign  had  no  dispensing  power.  In  England,  the  ques- 
tion was  considered  by  the  Court  of  Delegates  in  the  case  of 
Ruilcr  V.  Gastrill,‘  and  though  the  court  did  not  agree  to 
admit  marriages  between  brothers  and  sisters  to  be  against 
the  law  of  nature,  as  marriages  were  so  considered,  between 
parties  connected  in  the  lineal  line ; yet  they  admitted  them 
to  be  against  the  law  of  God,  and  against  good  morals  and 
policy.  In  Louisiana,  marriages  are  prohibited  among  collate- 
ral relations,  not  only  between  brother  and  sister,  but  between 
uncle  and  the  niece,  and  the  aunt  and  the  nephew.'*  It  is  not 
consistent  witli  my  ptirpose  to  pursue  this  inquiry  more  mi- 
nutely. The  books  abound  with  curious  discussions  on  the 
limitations  which  ought  to  be  prescriljed  ; and  in  the  Eng- 
lish coses,  in  particular,  to  which  I have  referred,  the  courts 


a By  die  Jk'ew-Ynrk  Jteriied  Stalulet,  vol.  ii.  139,  sec.  3 ; ibid.  688, 
Bcc.  13,  and  nliich  ivcnt  into  operation  in  1830,  marriage  between  rela- 
tivea  in  the  ascending^  and  descending  lines,  and  between  brothers  and 
sisters  of  the  half  as  well  as  of  the  whole  blood,  is  now  declared  to  be 
incestuous  and  void.  Such  incestuous  marriages,  and  also  adultery  and 
fornication,  committed  by  such  relatives  with  each  other,  are  made 
indictable  odcnces,  and  punishable  by  imprisonment  in  a state  prison 
for  a term  not  exceeding  ten  years. 

6 No.  161, 162. 
e Gilbert' t Eq.  Rep.  1 56. 
d Civil  Code,  art.  97. 


Digitized  by  Google 


Lee.  XXVI.]  OF  THE  RIGHTS  OF  PERSONS.  86 


bestowed  immense  labour,  and  displayed  profound  learning, 
in  their  investigations  on  the  subject.” 

(5.)  The  consent  of  parents,  or  guardians,  to  the  marriage 
of  minors,  is  not  requisite.  In  New-York,  we  had  no  statute 
provision  in  the  case,  until  1830,  and  marriages  were  left  to 
the  freedom  of  the  common  law,  and  consequently,  with  as 
few  checks  in  the  formation  of  the  marriage  contract,  as  in 
any  pan  of  the  civilizetl  world.  The  matrimonial  law  of 
Scotland,  and  of  Ireland,  is  equally  loose,*  and  so  was  the 
English  law  prior  to  the  statute  of  2G  Geo.  IT.  c.  33.  That 
statute,  among  other  things,  declared  all  marriages  under  li- 
censes, when  either  of  the  parties  were  under  the  age  of  twen- 
ty-one years,  if  celebrated  without  publication  of  bane,  or 
without  the  consent  of  the  father,  or  unmarried  mother,  or 
guardian,  to  be  absolutely  null  and  void.  The  English  sta- 
tute pursued  the  policy  of  the  civil  law,  and  of  the  law  of  the 
present  day  in  many  parts  of  Europe,  in  holding  clandestine 
marriages  to  be  a grievous  evil,  so  far  as  they  might  affect  the 
happiness  of  families,  and  the  control  of  property.”  Though 


a Whether  it  be  proper  or  lawful,  in  a retigioua  or  moral  lense,  for  a 
mao  to  marry  his  deceased  wife’i  sister,  has  been  discussed  by  Ameri- 
cao  writers.  Mr.  N.  W'cbster,  in  his  Ettayt,  published  at  Boston  in 
1790,  No.  26,  held  the  affirmatire  ; and  it  is  made  lawful  by  statute  in 
Connectient.  Dr.  Liriogston,  in  his  Diiterlation,  published  at  New- 
Brunswick  in  1816,  and  confined  exclusively  to  that  point,  maintained 
tbe  negative  side  of  the  question.  It  is  not  my  object  to  meddle  with 
that  question  ; but  such  a marriage  is  clearly  not  incestuous  or  invalid 
by  our  municipal  law. 

6 Ertkine't  Jnit.  vol.  i.  89 — 91.  M-DouaWt  hut.  vol.  i.  113. 
2 Addanu'  Rep.  375.  I Ibid.  64. 

c The  rigour  of  the  act  of  Geo.  II.  was  somewhat  mitigated  by  the 
new  marriage  act  of  3 Geo.  IV.  c.  75,  and  the  provision  rendering  void 
all  marriages  solemnized  by  license,  by  minors,  without  consent,  was 
repealed,  and  marriages  had  by  previous  publication  of  bans  wore 
rendered  valid,  though  there  had  been  false  names  used  in  the  publica- 
tion of  the  bans.  1 Addartu'  Rep.  28.  94.  479.  A marriage  by  a 
minor  was  held  valid,  though  his  father  was  living,  and  did  not  consent. 


Digitized  by  Google 


OF  THE  RIGHTS  OF  PERSONS.  [Pari  IV. 


8G 

the  Roman  law  Really  favoured  marriages  by  the  famous 
trium  liberorum,  allowing  certain  special  privileges  to  the 
parent  of  tliree  or  more  children  ; yet  it  held  the  conseut  of 
the  father  to  be  indispensable  to  the  validity  of  the  marriage 
of  children,  of  whatever  age,  except  where  that  consent  could 
not  he  given,  as  in  cases  of  captivity,  or  defect  of  understand- 
ing.'* Parental  restraints  upon  marriage  existed  likewise  in 
ancient  Greece,*  and  they  exist  to  a very  great  extent  in  Ger- 
many,' Holland,''  and  France.'  The  marriage  of  minors, 
under  these  European  regulations,  is  absolutely  void,  if  had 
without  the  consent  of  the  father,  or  mother,  if  the  survivor  ; 
and  minority  in  France  extends  to  the  age  of  twenty -five  in 
males,  and  twenty-one  in  females,  and  even  afler  that  pe- 
riod the  parental  and  family  check  continues  in  a mitigated 
degree. 

(6.)  No  peculiar  ceremonies  are  requisite  by  the  common 
law  to  the  viilid  celebration  of  the  marriage.  The  consent 
of  Uie  parties  is  all  that  is  rccpiired ; and  os  marriage  is  said 
to  be  a contract  jure  gentium,  that  consent  is  all  that  is  re- 
quired by  natural  or  public  law/  The  Roman  lawyers 


the  statute  of  3 Geo.  IV.  requiring'  the  consent  of  parents,  beings  direc- 
tory merely.  Rex  v.  InItabilanU  of  Birmingham,  0 Bamm.  Sf  Crete. 
29.  But  in  Wiluhire  r.  Wiltshire,  Haggard,  vol.  iii.  332,  it  was  held, 
that  a marriage  by  bans,  where,  by  the  consent  of  both  parties,  one  of 
the  Christian  names  of  the  man  (a  minor]  was  omitted  for  the  purpose 
of  concealment,  was  null  and  void,  under  the  statute  of  4 Geo.  IV. 
c.  76. 

a Inst.  1.  to.  Pr.  Thtylor’i  Elemenlt  of  the  Civil  Lxm,  310 — 313. 
b Potter’ t OreA  Antiq.  vol.  ii.  270,  271. 

c Heinec,  Elem.  Jur,  Ger.  lib.  i.  sec.  138.  If  the  parent  unrea- 
sonably withheld  his  consent,  he  might  be  compelled  by  the  governor 
of  tlie  province,  at  the  instance  of  the  child,  to  give  it.  Dig.  23. 2.  1 9. 
d Van  Leemeen’t  Com.  on  the  Roman  Dutch  Law,  p.  73. 
e Pot/Uer,  Traili  du  Contrat  de  Mar.  No.  321 — 342.  Code  Jfapo- 
leon.  No.  148 — 160.  Tottllier,  Droit  CivU  Francait,  tom.  i.  453 — 
463. 

f Orotiui,  b.  ii.  ch.  5,  sec.  10.  Bracton,  lib.  i.  cb.  5,  sec.  7. 
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strongly  inculcated  the  doctrine,  that  the  very  foundation  and 
essence  of  the  contract  consisted  in  consent  freely  given, 
by  parties  competent  to  contract.  NiAi/  prodcrit  signasse 
tabulas,  si  meiUem  tnairimonii  non  fuisse  conslabU,  Aup- 
lias  non  conenbitus,  sed  consensus  facit.  This  is  the  lan- 
guage equally  of  tlie  common  and  canon  law,  and  of  com- 
mon reason. 

If  the  contract  be  made  per  verba  de  preesenti,or  if  mode 
per  verba  de  fuluro,  and  be  followed  by  consummation,  it 
amounts  to  a valid  marriage,  and  which  the  parties  (being 
competent  as  to  age  and  consent)  cannot  dissolve,  and  it  is 
e<|ually  binding  os  if  made  in  facie  ecclcsiec.  There  is  no 
recognition  of  any  ecclesiastical  autliority  in  forming  the  con- 
nexion, and  it  is  considered  entirely  in  the  light  of  a civil 
contract.  This  is  the  doctrine  of  the  common  law,  and  also 
of  the  canon  law,  which  governed  marriages  in  England 
prior  to  the  marriage  act  of  2(5  Geo.  II ; and  the  canon  law 
is  also  the  general  law  tliroughout  Europe  ns  to  marriages, 
e.xcepl  where  it  has  been  altered  by  the  local  municipal  law. 
The  only  doubt  entertained  by  tlie  common  law  was,  whether 
cohabitation  was  also  necessary  to  give  validity  to  the  con- 
tract.* It  is  not  necessary  that  a clergyman  should  be  pre- 
sent to  give  validity  to  the  marriage,  though  it  is,  doubtless, 
a very  becoming  practice,  and  suitable  to  the  solemnity  of 
the  occasion.  The  consent  of  the  parties  uiay  be  declared 
before  a magistrate,  or  simply  before  witnesses,  or  subse<]uent- 
ly  confessed  or  acknowledged,  or  the  marriage  may  even  be 
inierred  from  continual  cohabitation,  and  reputation  as  husband 
and  wife,  except  in  cases  of  civil  actions  for  adultery,  or  in 
public  prosecutions  for  bigamy/  This  facility  in  forming  die 


a Jesaon  v.  Collioi,  6 Mod.  155.  2 Salk.  437.  S.  C.  Dalryrople 
V.  Dalrymple,  2 Haggard't  Comitl.  Rep.  54.  La  Tour  r.  Teeidale, 
8 Tamlon,  830.  Fentoo  v.  Ilecd,  4 Johnt.  Rep.  52. 

b 1 Salk.  119.  4 Burr.  2057.  Doug.  171.  The  King  v.  Stock- 
laud,  Burr.  StU.  Catet,  509.  Cunniugbains  v.  CunningUama,  2 Dov, 
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matrimonial  contract  by  the  common  and  ecclesiastical  law, 
exists  in  those  American  states  where  the  common  law  has 
not  been  altered  on  this  pint,  or  remains  in  force,  as  in  New- 
York,  South  Carolina  and  Kentucky.  The  New-  York  Re- 
vised Statutes,  had,  indeed,  introduced  and  prescribed  regu- 
lations for  the  due  solemnization  and  proof  of  marriage. 
Marriages  were  directed  to  be  solemnized  only  by  a minister 
of  the  gospl  or  priest,  or  by  a Mayor,  Recorder,  or  Alderman 
of  the  cities,  or  a judge  of  the  county  courts,  or  a justice  of 
the  peace.  Marriage,  when  solemnized  by  a minister,  was 
to  be  according  to  the  forms  of  his  church,  and  when,  by  a 
magistrate,  without  any  particular  form,  except  that  the  parties 
must  solemnly  declare  that  they  take  each  other  as  husband 
and  wife,  and  there  must  be  at  least  one  witness  present,  be- 
sides tlie  minister  or  magistrate.  The  minister  or  magistrate 
was  required  to  ascertain  the  names  and  residence  of  the  pr- 
ties,  and  their  comptency  as  to  age,  and  the  name  and  resi- 
dence of  the  witness  or  witnesses,  not  exceeding  two,  if  more 
than  one  be  present,  and  to  satisfy  himself  of  the  identity  of 
the  pities.  It  was  made  a misdemeanor,  knowingly  to  mar- 
ry prsons,  when  either  is  under  the  age  of  legal  consent,  or 
under  any  legal  impediment,  or  wants  understanding.  The 
minister  or  magistrate,  was  to  furnish,  on  request,  to  cither 
pit)',  a certificate  of  the  marriage,  and  of  the  above  facts 
rendering  it  lawful.  The  certificate  was  to  be  filed  with  the 
city  or  town  clerk  where  the  marriage  w’as  had,  or  where  either 
of  the  parties  resided,  within  six  months,  and  a due  entry 
thereof  made.*  These  regulations  were  found  to  be  so  incon- 
venient, that  they  had  scarcely  gone  into  opration,  when  the 
legal  efficacy  of  them  was  destroyed,  and  the  loose  doctrine 
of  the  common  law  restored,  by  the  statute  of  20th  of  April, 
1830,  declaring,  tliat  the  solemnization  of  marriage  need  not 


483.  M'Adam  v.  Walker,  ) Dow,  148.  Fenton  r.  Reed,  4 JdAru. 
Rep.  52.  Ford,  J.,  6 Haltled,  18,  19. 
a JV.  y.  Rfvutd  SUUulct,  vol.  ii.  139,  MO,  bcc.  8 — 19. 
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Iw  in  the  mannci-  above  prescribed,  and  that  all  lawful  mar- 
riages contracted  in  the  manner  in  use  before  the  Revised 
Statues,  should  be  ns  valid  as  if  the  article  containing  those 
regulations  had  not  been  passed.* 

By  tlie  Scots  law,  a previous  publication  of  the  intention 
of  the  parties  is  required,  though  a clandestine  marriage  with- 
out siicli  public  notice  is  still  valid  in  law,  and  only  subjects 
tlie  parlies  to  certain  penalties.*  It  has  been  the  usual  prac- 
tice r^itli  nations,  to  prescribe  certain  forms  and  ceremonies, 
and  generally  of  a religious  nature,  as  being  requisite  to  ac- 
company the  celebration  of  the  marriage  solemnity.*  In  the 
Roman  Catholic  church,  by  the  authority  of  the  council  of 
Trent,  marriage  was  elevated  to  the  dignity  of  a sacrament, 
and  was  clothed  with  formalities,  and  made  a complicated 
inslituiioii.  But  in  France,  under  the  revolutionary  constitu- 
tion of  1791,  marriage  was  declared  to  be  regarded  in  law  as 
a mere  civil  coalrocl.  The  same  principle  was  adopted  in 
the  code  Napoleon  ; and  now,  says  Toullier,*  the  law  sepa- 
rates the  civil  contract  entirely  from  the  sacrament  of  mar- 
riage, and  does  not  attend  to  the  laws  of  die  church  and  the 
nuptial  benediction,  which  bind  only  the  conscience  of  tbo 
iaithfuL  The  statute  of  26  Gea  II.,  required  all  marriages 
in  Fngland,  witliout  special  license  to  the  contrary,  to  be  celo- 
braled  in  a parish  church,  or  public  chapel,  and  rendered  the 


« Thn  would  appear  to  amount  to  a complete  repeal  of  the  above 
regulations,  as  a matter  of  binding  obligation ; and  yet  the  same  act  of 
the  20lb  of  April,  1830,  means  to  retain  those  prescriptions,  for  it  makes 
•ereral  amendments  to  the  original  regulations,  and  which  are  incorpo- 
rated into  the  abstract  of  (hem  given  in  the  te.\t.  The  regulations 
amount,  therefore,  only  to  legislative  recommendation  and  adtice.  They 
are  not  /aiev,  becanse  they  do  not  require  obedience  ! 
b I Ertk.  Inti.  91.  93.  JH'Doitall't  Imt.  vol.  i.  112. 
e Selden't  Uxor  Ebraica,  b.  ii.  c.  1,  lib.  2,  pauim.  2 Poller' t 
Greek  Anluj.  279.  283.  Dr.  Taylor'e  Eiem.  275.  278.  Jetoith  Anti- 
quiliet,  by  Th,  Leteit,  vol.  iii.  293 — 304. 
d Droit  Civil  Francaie,  tom.  i.  No.  494. 

Vol.  II.  12 
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place  indispensable  to  the  validity  of  them.  In  most  cases, 
the  observance  of  the  positive  municipal  regulations,  was 
made  necessary  to  the  validity  of  the  marriage ; but  tlie  pain- 
ful consequences  of  such  a doctrine,  have  recommended  a 
less  severe  discipline,  in  respect  to  the  parties  themselves  and 
tlicir  issue.  'I’lie  statute  of  3 Geo.  IV.  relaxed  the  rigour  of 
the  former  statute  in  some  particulars,  as  in  the  case  of  tlie 
marriage  of  minors  by  license,  without  parental  consent,  or 
without  due  publication  of  bans,  for  tlie  severity  of  that 
statute  frequently  led  to  cases  of  the  most  alarming  nature, 
such  as  tlie  annulling  of  marriages  alter  the  parties  had  lived 
happily  for  a great  many  years,  and  reared  children.  In  tlie 
states  of  Maine  and  Massachusetts,  it  is  requisite,  by  statute, 
to  a valid  marriage,  that  it  be  made  in  Uie  presence  and  with 
the  assent  of  a magistrate,  or  a stated  or  ordained  minister 
of  the  gospel ; and  though  a marriage  without  publication  of 
bans,  and  without  the  consent  of  the  parents  or  guardians, 
will  expose  the  oflicer  to  a penalty  for  breach  of  the  statute, 
yet  a marriage  so  hod,  would  nevcrtlieless  be  lawful  and  bind- 
ing, provided  there  was  the  presence  and  assent  of  a magis* 
tralc  or  minister.*  The  statute  law  of  Connecticut,  requires 
the  marriage  to  be  celcbmted  by  a clergyman  or  magistrate, 
and  reqiiiics  tlie  previous  publication  of  the  intention  of  mar- 
riage, and  the  consent  of  parents,  and  it  inflicts  a penalty  on 
those  who  disobey  the  regulation  ; but  it  is  the  opinion  of  the 
learned  author  of  the  Treatise  on  the  Domestic  Relations,* 
that  the  marriage,  if  made  according  to  the  common  law, 
witlioul  obsen  ing  any  of  those  statute  regulations,  would  still 
be  a valid  marriage.  This  1 should  infer,  from  the  case  of 


a Milford  v.  Worcester,  7 JI/om.  Rep.  4S.  T.ignnia  v.  Buxton, 
2 (Ireentcttf,  102.  By  the  early  laws  of  tlie  colony  of  New-Jersey, 
marriage  was  to  be  preceded  by  publication  of  bans,  and  tlic  omission 
subjectftl  the  parly  in  default  to  a penalty,  /.earning  S[  Spleer't  Cof- 
p.  235. 

6 Reeve's  DamesUc  Helai!<ms,  p.  190.  200.  290. 
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Wyekoff  v.  Boggs,*  to  be  tlie  rule  iu  New-Jensey,  where  the 
ttiarriage  contract  iy  under  similar  legislative  regulations.  It  is 
the  doctrine  judicially  declared  in  New-Hanipsirc  uud  Kcn- 
Uick}',  and  the  marriage  is  held  valid  os  to  the  parties,  I hough 
it  be  not  solemnized  in  form,  according  to  the  requisitbns  of  • 
their  statute  law.*  'I’here  are  probably  statute  provisions  of  a 
similar  import  in  other  states  of  the  Union  ; and  \\  herever 
they  do  not  exist  and  specially  apply,  the  contract  is,  every 
where  in  this  country,  (except  in  Louisiana,)  under  the  go- 
vernment of  tlic  English  cointnou  law. 

(7.)  It  has  been  a point  much  discussed  iu  the  English 
courts,  whetlier  a clandestine  marriage  in  Scotland,  of  Eng- 
lish parties,  who  resided  in  England,  and  resorted  to  Scot- 
land, witli  an  intent  to  evade  the  operation  of  the  English 
marriage  act,  could  be  received  and  considered  iu  Englaiul, 
as  valid.  Though  we  may  not,  in  this  country,  have  at 
present  any  great  concern  with  that  question,  the  principle 
is  nevertheless  extremely  inqwrtant  in  the  study  of  tlic  ge- 
neral jurisprudence,  applicable  to  the  marriage  contract. 

As  the  law  of  marriage  is  n part  of  theytrs  getUium,  the 
general  rule  undoubtedly  is,  that  a marriage  valid  by  the 
law  of  tlic  place  where  it  is  made,  is  valid  every  where.  An 
exception  to  this  rule  is  stated  by  Huberus,*  who  niaiulains 
that  if  two  persons,  in  order  to  evade  the  law  of  Hollatid, 
which  requires  the  consent  of  the  guardian  or  curator,  should 
go  to  Friezeland,  or  elsewhere,  where  no  such  consent  is  ne- 
cessary, and  there  marry,  and  return  to  Holland,  the  courts 
of  Holland  would  not  be  bound  by  the  law  of  nations  to  hold 
the  marriage  valid,  because  it  would  be  an  act  done  ad  eversia- 
nem  juris  nostri.  In  opposition  to  this  opinion,  we  have  the 
decision  of  the  Court  of  Delegates  in  Ihigland,  iu  17GS,  iu 


a 2 HalHed,  13ti.  See  alw  the  opinion  of  UaUUd,  ^0. 

6 2 A*.  Hamp,  Hep.  26U.  3 Marthall,  37U. 

c De  ConJUctu  Legvm,  tec.  3 
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Compton  V.  Bearcroft,*  where  the  parties,  being  English 
subjects,  and  one  of  them  a minor,  ran  away,  without  the  con- 
sent of  the  guardian,  to  avoid  tlie  English  law,  and  married 
in  Scotland.  In  a suit  in  the  Spiritual  Court,  to  annul  the 
marriage,  it  was  decided,  that  the  marriage  was  valid. 
This  decision  of  the  Spiritual  Court  has  been  since  frequently 
and  gravely  questioned.  Lord  Mansfield,  a few  years  before 
that  decision  of  the  delegates,  intimated  pretty  strongly,*  his 
opinion  in  favour  of  the  doctrine  in  Huberus,  though  he  ad- 
mitted the  case  remained  undecided  in  England.  The  settled 
law  is  now  understood  to  be,  that  which  was  decided  in  the 
Spiritual  Court.  It  was  assumed  and  declared  by  Sir  George 
Hay,  in  1776,  in  Harford  v.  Morris, ‘ to  be  llie  established 
law.  The  principle  is,  that,  in  reflect  to  marriage,  the  lex 
loci  cotUraclus  prevails  over  the  lex  domicilii,  as  being  the 
safer  rule,  and  one  dictated  by  just  and  enlightened  views  of 
international  jurisprudence.  This  rule  was  shown,  by  the 
foreign  authorities  referred  to  by  Sir  Edward  Simpson,  in 
1752,  in  the  case  of  Scrimshire  v.  ikrimsliire,*  to  be  the 
law  and  practice  in  all  civilized  countries,  by  common  con- 
sent and  general  adoption.  It  is  a part  of  the  jus  gentiutn 
of  Christian  Europe,  and  infinite  iniscbief  and  confusion 
would  ensue  with  respect  to  legitimacy,  succession,  and  otlier 
rights,  if  the  validity  of  the  marriage  contract  was  not  to  be 
tested  by  the  laws  of  the  country  where  it  was  made.  This 
doctrine  of  the  English  ecclesiastical  courts  tvas  recognised  by 
the  Supreme  Court  of  Massachusetts,  in  Medway  v.  Need- 
ham /*  and  though  the  parlies,  in  that  case,  left  the  stale  on 
purpose  to  evade  its  statute  law,  and  to  marry  in  opposition 
to  it,  and  being  married,  returned  again,  it  was  held  that  the 


a Butler's  JV.  P.  1 l-l.  2 Haggard's  Consist.  Rep.  443,  411.  S.  C. 
A Robioson  v.  Rlaod,  2 Burr.  1077. 
e 2 Haggard's  Consist.  Rep.  428 — 433. 
d Ibid.  412—416. 

* 16  Mass.  Rep.  157.  Putnam  r.  Putnam,  8 Pickering,  433. 
S.  P. 
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marriage  must  be  deemed  valid,  if  it  be  valid  according  to 
tbe  laws  of  the  place  where.il  was  contracted,  iiolwiihstniid- 
ing  the  parties  went  into  the  other  stale  with  an  intention  to 
evade  the  laws  of  their  own.  It  was  adndttcd,  that  the  doc- 
trine was  repugnant  to  the  general  principles  of  law  relating 
to  other  contracts  ; but  it  was  adopted  in  tlie  case  of  mar- 
riage, on  grounds  of  policy,  with  a view  to  prevent  tlic  public 
mischief  and  the  disastrous  couscc|uenccs  which  would  result 
from  holding  such  marriages  void.  It  was  hinted,  however, 
that  this  comity  giving  elfecl  to  the  lex  loci,  might  not  bo 
applied  to  gross  cases,  sucli  as  incestuous  marriages,  which 
were  repugnant  to  the  morals  and  policy  of  rdl  civilized  na- 
tions. This  comity  has  been  carried  so  fur“  us  to  admit  the 
legitimacy  of  the  issue  of  a person  who  had  been  divorced  a 
vitictilo  for  adultery,  and  who  was  declared  incompetent  to 
remarry,  and  who  had  gone  to  a neighbouring  state,  where 
it  was  lawful  for  him  to  remarry,  and  there  murticil.* 


a West  Cambridge  v.  Lczioglon,  1 Pickering,  iOC. 
b D;  the  French  civil  code,  No.  63,  publication  of  bam  is  to  pre- 
cede marriage  ; and  by  tbe  article  No.  170,  if  a Freoebman  marries 
■o  a foreign  country,  the  same  regulation  is  still  to  be  observed  ; and 
yet,  according  to  Toullier,  Droit  Civil  Francait,  tom.  i.  No.  578,  and 
note  ibid,,  llie  omissioo  to  comply  with  the  prescribed  publication  does 
not  render  the  marriage  void,  whether  celebrated  at  borne  or  abroa<  . 
But  if  the  marriage  by  a Frencliman  abroad  bo  within  the  age  of  coi  - 
seot  fixed  by  the  Freoeb  code,  tbougli  beyond  the  age  of  consent  fixed 
by  our  law,  it  would  seem  that  the  marriage  would  not  be  regarded  in 
France  as  valid,  though  valid  by  the  law  of  the  place  where  it  was  cele- 
brated. Tbe  French  code.  No.  170,  requires  Ibo  observance,  by 
Frenebmeo,  of  the  ordinauces  of  that  code,  though  the  marriage  bo 
abroad,  for  personal  laws  follow  Freoebmen  wherever  they  go.  Toul- 
lier, Droit  Fratuais,  tom.  i.  Nos.  1 18  and  576.  Jlepertoire  de  Juris- 
prudence,  til.  Loi,  sec.  0.  It  was  testified  by  the  Frcncli  Consul  at 
Londuu,  in  J.acon  v.  liiggius,  1 Doiclantl  if  Hyland's  - V.  I>.  Cases,  38, 
that  a marriage  in  Franco,  contrary  to  tbe  prescribed  solemnities  in 
art.  63,64.  74.  of  tbe  code  Napoleon,  would  bo  absolutely  null  and  void. 
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LECTURE  XXVII. 


OF  THE  LAW  CONCF.RNING  DIVORCE. 

When  a marriage  is  duly  made,  it  becomes  of  perpetual 
obligation,  and  cannot  be  renounced  at  tlie  pleasure  of  either 
or  both  of  the  parties.  It  continues,  until  disserved  by  the 
death  of  one  of  the  parties,  or  by  divorce. 

(1.)  Of  Divorce  a vinculo. 

By  the  ecdetoastical  law,  a marriage  may  be  dissedved,  and 
declared  void  o6  initio,  for  canonical  causes  of  impediment, 
existing  previous  to  the  marriage.  Divorces  a vinculo  mat- 
rimonii, said  Lord  Coke,*  are  causa  pracontractus,  causa 
metus,  causa  impotentias  seu  frigiditatis,  causa  affinitatis, 
causa  consanguinitatis.  We  have  seen  how  far  a mar- 
riage may  be  adjudged  void,  as  being  procured  by  fear  or 
fraud,  or  contracted  within  the  forbidden  degrees.  The  courts 
ill  Massachusetts  arc  authorized  by  statute  to  grant  divorces 
causa  impolentia  ; and  in  Connecticut,  imbecility  has  been 
adjudged  sufficient  to  dissolve  a marriage,  on  the  ground  of 
fraud.*  The  canonical  disabilities,  such  as  consanguinity, 
and  affinity,  and  corporeal  infirniity,  existing  prbr  to  the 
marriage,  render  it  voidable  only,  and  such  marriages  are 
valid  for  all  civil  purposes,  unless  sentence  of  nullity  be  de- 
clared in  the  lifetime  of  the  parties ; and  it  cannot  be  de 
dared  void  fei  those  caii.ses  after  the  death  of  cither  party 


a Co.  Liu.  235.  a. 

b I Day' a Rep.  Ill,  Benton  r.  Benton.  Tiane'i  Abr.  Amerirnn 
f.aw,ch.  ziri.  art.  9,  acc.  t4. 
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Hut  the  civil  disabilities,  sucli  ns  a prior  marrwgc,  want  of 
age,  or  idioev’,  make  tlic  contract  void  ah  inilio,  and  the  union 
meretricious.®  In  New-York,  it  was  adjudged,  in  Sitrtis 
V.  Siirlis,''  that  corjwreal  impotence  was  not,  under  the  ex- 
isting laws,  a cause  of  divorce,  and  that  the  English  law  of 
divorce  on  that  point  had  never  been  adopted.  The  new 
French  code  is  silent  on  this  point ; and  Toullier'  condemns 
a decree  of  divorce  causa  impotcutio',  which  was  pronounced 
in  France  in  1808,  as  contrary  to  the  spirit  of  the  code,  and 
leading  to  Bcandaiotis  inquiry. 

Since  the  decision  above  mentioned,  the  jurisdiction  of  the 
court  of  Chancery,  on  this  subject,  has  been  enlarged,  and 
the  New-  York  Revised  Slatutes  have  authorized  the  chan- 
cellor, on  a suit  iKjforc  him,  by  bill,  to  declare  void  the  mar- 
riage contract.  1.  If  either  of  the  parties,  at  the  time  of  the 
marriage,  had  not  obtained  the  age  of  legal  consent.  2.  If 
the  former  husband  or  wife  of  the  party  was  living  and  the 
marriage  in  force.  3.  If  one  of  the  parties  was  an  kliot  or 
lunatic.  4.  If  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud.  5.  If  one  of  the  parties  was  physically 
incapable  of  entering  into  the  marriage  state.  All  issues 
upon  the  legality  of  a marriage,  except  where  it  is  sought  to 
be  annulled  on  the  ground  of  the  physical  incapacity  of  one 
of  the  parties,  are  to  be  tried  by  a jury  upon  the  award  of  a 
feigned  issue.*' 

It  is  furdicr  provided,  that  a marriage  shall  not  be  annul- 
led for  the  first  cause  above  mentioned,  on  the  application  of 
a partyiwlio  was  of  legal  age  at  the  time  of  tiic  marriage,  or 
if  the  parties,  after  they  hadobained  the  age  of  consent,  had 
for  any  time  freely  cohabited  as  husband  and  wife.  It  may 
be  annulled  for  tlic  second  cause  on  the  application  c>f  either 


a Elliott  V.  Gurr,  2 Phillimore,  16. 

6 1 Hopkins^  557, 

c Droit  Civil  Francait^  torn.  i.  No.  525. 

d A*.  F.  Revised  Statulcs,  vot.  ii.  142,  sec*  20.  Ibid,  175,  sec.  45. 
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party  during  the  life  of  the  other,  hut'  if  it  was  contract- 
ed in  good  faith,  and  with  the  full  belief  of  the  parties  that 
the  former  husband  or  wife  wets  dead,  the  issue  thereof  shall 
be  entitled  to  succeed  to  the  estate  of  the  parent,  equally  as 
legitimate  children.  It  may  be  annulled  for  the  third  cause, 
on  the  application  of  any  relative  of  the  idiot  or  lunatic  in- 
terested to  avoid  the  marriage,  or  by  bis  next  friend.  But 
any  free  cohabitation  of  husband  and  wife  after  the  lunacy 
has  ceased,  will  be  a bar  to  the  divorce ; and  the  children  of 
a marriage  annulled  on  the  ground  of  lunacy  or  idiocy,  are 
entitled  to  succeed,  as  legitimate  children.  A marriage  may 
be  annulled  for  the  fourth  cause  above  mentioned,  during  the 
life  of  the  parties,  on  the  application  of  the  party  whose  con- 
sent was  unduly  obtained,  provided  there  has  been  no  subse- 
quent voluntary  cohabitation  os  husband  and  wife.  The 
custody  of  the  issue  of  such  a marriage  is  to  be  given  to  the 
innocent  parent,  and  a provision  for  their  education  and  main- 
tenance out  of  the  estate  of  the  guilty  party.  A marriage  is 
to  be  annulled  for  the  fifth  and  last  cause  above  mentioned, 
only  on  the  application  of  the  injured  party,  and  the  suit 
must  be  brought  within  two  years  from  the  solemnization  of 
the  marriage.® 

These  coses  are  all  founded  on  the  ground  of  the  nullity 
of  the  marriage  contract,  for  causes  existing  at  the  time  it 
was  formed,  but  there  is  one  other  case  in  which  the  marriage 
contract  may  be  dissolved  for  a cause  accruing  subsequently. 
During  the  period  of  our  colonial  government,  for  more 
than  one  hundred  years  preceding  the  revolution,  no  divorce 
took  place  in  the  colony  of  New-York  ; and  for  many  years 
after  New-York  became  an  independent  state,  there  was  not 
any  lawful  mode  of  dissolving  a marriage  in  the  lifetime  of 
the  parlies,  but  by  a special  act  of  the  legislature.  This 
strictness  was  productive  of  public  inconvenience,  and  often 
forced  the  parties,  in  coses  which  rendered  a separation  fit 


a JV.  Y.  Rented  Statutes,  vol.  ii.  14S,  143.  lec.  SI— 33. 

VoL.  n.  13 
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and  necessary,  to  some  other  state,  to  avail  themselves  of  a 
more  easy  and  certain  remedy.  At  length,  the  legislature, 
in  1787,  authorized  the  Court  of  Chancery  to  pronounce  di- 
vorces a vinculo,  in  the  single  case  of  adultery,  upon  a bill 
filed  by  the  party  aggrieved.  As  the  law  in  New-York  now 
stands,  a bill  for  a divorce  for  adultery,  committed  by  either 
husband  or  wife,  can  be  sustained  in  three  cases  only  : (1.)  If 
the  married  parlies  arc  inhabitants  of  the  slate,  at  the  time 
of  tbe  commission  of  the  adultery  : (2.)  If  the  marriage  took 
place  in  the  state,  and  the  party  injured  be  an  actual  resident 
at  the  lime  of  the  adultery  committed,  and  at  the  time  of 
filing  the  bill : (3.)  If  the  adultery  was  committed  in  the 
state,  and  the  injured  party,  at  the  time  of  filing  the  bill,  be 
an  actual  inhabitant  of  the  state.”  If  the  defendant  answers 
the  bill,  and  denies  the  charge,  a feigned  issue  is  to  be  awarded, 
under  the  direction  of  the  chancellor,  to  try  the  truth  of  the 
charge  before  a jury,  in  a court  of  law.  Upon  the  trial  of  the 
issue,  the  fact  must  be  sufficiently  proved  by  testimony,  iude- 
pendent  of  the  confession  of  the  party  ; for,  to  guard  against 
all  kind  of  improper  influence,  collusion,  and  fraud,  it  is  the 
general  policy  of  the  law  on  this  subject,  not  to  proceed  solely 
upon  the  ground  of  the  confession  of  the  party  to  a dissolu- 
tion of  tbe  marriage  contract.  The  rule  that  the  confession 
of  the  party  was  not  sufficient,  unless  supported  by  other  proof, 
was  derived  from  the  canon  law,  and  arose  from  the  jealousy 
that  the  confession  might  be  extorted,  or  made  collusively,  in 
order  to  furnish  means  to  efiect  a divorce.* 

If  the  defendant  suffers  the  bill  to  be  taken  pro  confesso, 


a JV.  T.  Rented  SlaltUet,  vol.  ii.  144.  sec.  38,  39. 
b Burnt'  Eccl.  Law,  tit.  Marriag^e,  sec.  1 1 . Tnule  de  FAdulUre, 
par  Foumel,  p.  160.  Baxter  v.  Baxter,  1 Matt.  Rep,  346.  Betts  v. 
Betts,  1 Johnt.  Ch.  Rep.  197.  By  tbe  JV.  Y.  Rented  Stalutet,  vol.  iL 
144,  sec.  36,  no  sentence  of  nullity  of  marriage  can  be  prononneed 
solely  on  tbe  declarations  or  confessions  of  tbe  parties,  bat  other  satis- 
factory evidence  of  tbe  existence  of  tbe  facta,  on  wbicb  tbe  decree  is  to 
be  founded,  mast  be  required. 
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or  admits  tbe  charge,  it  would  be  equally  dangerous  to  net 
upon  that  admission  of  the  bill,  and  the  statute  therefore  di- 
rects that  the  case  be  referred  to  a master  in  chancery,  to  take 
proof  of  the  adultery,  and  to  report  the  same,  with  his  opinion 
thereon.  If  the  report  of  the  master,  or  tlie  verdict  of  the 
jury,  as  the  case  may  be,  shall  satisfy  tbe  chancellor  of  the 
truth  of  the  charge  of  adultery,  be  may  then  decree  a disso- 
lution of  the  marriage  ; but  this  dissolution  is  not,  under  cer- 
tain circumstances,  to  aOecl  the  legitimacy  of  the  cliildren. 
If  the  wife  be  the  complainant,  the  legitimacy  of  any  chil- 
dren of  the  marriage,  born  or  begotten  of  her  before  the 
filing  of  the  bill,  are  not  to  be  affected  by  tbe  decree ; and  if 
the  husband  be  the  complainant,  the  legitimacy  of  children, 
born  or  begotten  before  the  commission  of  tbe  offence  charged, 
arc  not  affected  by  tl»e  decree,  though  the  legitimacy  of  other 
children  of  the  wife  may  be  determined  by  the  court  upon 
the  proofs  in  the  cause."  The  defendant,  by  way  of  punish- 
ment for  the  guilt,  is  disabled  from  remarrying  during  the 
L'fe  of  the  other  party.* 

The  statute  furtlier  provides,  that  if  the  wife  be  the  com- 
plainant, the  court  is  to  make  a suitable  allowance,  in  sound 
discretion,  out  of  the  defendant’s  property,  for  the  mainte- 
nance of  her  and  her  children,  and  to  compel  the  defendant 
to  abide  the  decree.  The  chancellor  is  also  to  give  to  the 
wife,  being  the  injured  party,  the  absolute  enjoyment  of  any 
real  estate  belonging  to  her,  or  of  any  personal  property  de- 
rived by  title  through  her,  or  acquired  by  her  industry.  If, 
on  the  other  hand,  the  husband  be  the  complainant,  then  ho 
is  entitled  to  retain  the  same  interest  in  his  wife’s  real  estate, 
which  he  would  have  had  if  the  marriage  had  continued  ; and 
he  is  also  entitled  to  her  personal  estate  and  choses  in  action 
which  she  possessed  at  the  time  of  the  divorce,  equally  as  if 


a JV*.  T.  Rented  Stalutet,  Tol.  ii.  145,  lec.  40, 41. 43,  44. 
b Ibid.  sec.  49. 
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the  marriage  had  continued ; and  the  wife  loeea  her  title  to 
dower,  and  to  a distributive  share  in  the  husband’s  personal 
estate.* 

These  are  the  statute  provisions  in  New-York,  on  the  sub- 
ject of  a divorce  a vinculo  matrimonii  ; and  it  is  requisite, 
if  the  marriage  was  solemnized  out  of  the  state,  distinctly 
and  certainly  to  appear  upon  the  bill,  that  both  parties  were 
inhabitants  of  the  state  at  the  time  of  the  commission  of  the 
adultery  ; or  that  the  offence  was  committed  within  the  state, 
and  the  injured  party  an  actual  inhabitant  at  the  time  of  ex- 
hibiting the  bill.  It  must  also  appear,  if  the  parties  were 
married  within  the  state,  that  the  complainant  wtis  an  actual 
resident  at  the  time  of  the  offence,  and  of  bringing  the  suit ; 
and  this  means,  that  the  party’s  domicil  was  here,  or  that  he 
had  fixed  his  residence  animo  manendi}  Though  the  fitct 
of  adultery  be  made  out,  it  does  not  follow,  as  a matter  of 
course,  that  a divorce  is  to  be  awarded,  for  the  remedy  by  di- 
vorce is  purely  a civil  and  private  prosecution,  under  the  con- 
trol, and  at  the  volition  of  the  party  aggrieved,  and  he  may 
bar  himself  of  the  remedy  by  his  own  act.  Neither  party 
can  obtain  a divorce  for  adultery,  if  the  other  party  recrimi- 
nates, and  can  prove  a correspondent  infidelity.  The  delic- 
tum^ in  that  case,  must  be  of  the  same  kind,  and  not  an  of- 
fence of  a different  character.  The  compensatio  criminis 
is  the  standard  canon  law  of  England  in  questions  of  di- 
vorce, and  it  is  founded  on  the  principle  that  a man  cannot 
be  permitted  to  complain  of  the  breach  of  a contract  which 
he  had  first  violated  ; and  the  same  principle,  it  is  to  be  pre- 
sumed, prevails  in  these  United  States.'  So,  if  the  injured 


a A*.  F.  Revited  Statulet,  rol.  ii.  145,  6,  sec.  45—48. 

6 Mix  V.  Mix,  1 ./bAns.  CA.  Rep.  20i.  Williamson  v.  PariiieD,tbut. 
389.  A*.  F.  Retited  Statulet,  rol.  ii.  144,  sec.  38.  It  was  declared,  in  In- 
diana, by  law,  in  1829 — 1830,  that  the  laws  concerning'  divorce  applied 
only  to  citixens  who  bad  resided  a year  within  the  state. 

c Oughton't  ordo  Judieionm,  vol.  i.  tit.  214.  Forster  v.  Foratsr,  1 
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party,  subsequently  to  the  adultery,  cohabits  with  the  other, 
after  just  grounds  of  belief  iu  the  fact,  it  is,  in  Judgment  of 
law,  a remission  of  the  offence,  and  a bar  to  the  divorce. 
This  is  a general  principle  every  where  pervading  this  branch 
of  jurisprudence.''  It  is  also  well  established,  that  though 
mere  time  is  no  bar  in  the  case  of  a woman,*  yet  that  lapse 
of  time,  or  a long  tacit  acquiescence  of  the  husband  in  his 
wife’s  infidelity,  even  without  cohabitation,  but  without  any 
disability  on  bis  part  to  prosecute,  will  be  deemed  equivalent 
to  a condonatio  injuria,  and  bar  a prosecutien  for  a divorce, 
unless  the  delay  be  satisfactorily  accounted  for.  The  hus- 
band is  not  to  be  permitted,  at  any  distance  of  time,  to  agitate 
such  inquiries,  and  especially  where  his  tacit  acquiescence 
continued  after  his  wife  had  formed  another  matrimonial  con- 
nexion, and  he  slumbered,  in  uncomplaining  silence,  until  she 
became  the  mother  of  a new  race  of  children.'  The  statute 
law  of  New-York  has  declared,  that  the  court  may  refuse  to 
decree  a divorce  though  the  fact  of  adultery  be  established. 
(1.)  If  the  offence  was  committed  by  the  procurement  or  with 
the  connivance  of  the  complainant.  (2.)  If  it  has  been  for- 
given, and  the  forgiveness  proved  by  express  proof,  or  by  the 
voluntary  cohabitation  of  the  parties  with  knowledge  of  the 
fact.  (3.)  Where  the  suit  has  not  been  brought  within  five 


ffaggard't  Coruut.  Rep.  144.  Proctor  v.  Proctor,  2 ibid.  292.  Cbam- 
ben  T.  Chambers,  1 ibid.  439.  Astley  y.  Astley,  1 Uagg.  Eccl.  Rep. 
714.  Beeby  y.  Beeby,  titrf.  789.  Wood  y.  Wood,  2 Pa^e,  108. 

a Oughlon't  Ordo,  ub.  tupra.  Bum's  Eccle.  Late,  tit.  Marriage, 
tec.  xi.  1 Ertk.  Inti.  113,  114.  6 Matt.  Rep.  147.  anon.  WiUiam- 

toa  y.  WilliamtoD,  1 Johnt.  Ch.  Rep.  492.  Coodooation  is  not  pre- 
aomed  as  a bar  to  readily  against  tbe  wife  as  against  the  husband,  for  she 
has  Dot  tbe  same  control.  Condonation  is  accompanied  with  an  implied 
condition,  that  tbe  injury  shall  not  be  repeated,  and  a breach  of  tbe  con-  . 
diiion  reyiyes  tbe  right  to  a remedy  for  tbe  former  injury.  Durant  y, 
Durant,  1 Haggard,  E.  R.  733.  752.  761.  786.  793. 
b Popkin  y.  Popkin,  1 Hagg.  E.  R.  765.  note, 
c Williamson  y.  Williamson,  ub  tupra.  Best  r.  Best,  2 PhiUimort, 
161.  Mortimer  y.  Mortimer,  2 HaggarWe  Coruitt,  Rep.  313. 
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years  after  the  knowledge  of  the  adultery.  (4.)  Or  where 
the  complainant  has  been  guilty  of  the  same  otTence.*  All 
these  exceptions,  except  the  positive  limitation  as  to  time, 
were,  as  we  have  already  seen,  settled  and  acknowledged 
principles  of  general  jurisprudence  applicable  to  the  subject. 

The  policy  of  New-York  has  been  against  divorces  from 
the  marriage  contract,  except  for  adulter3^  We  meet  with 
a great  variety  of  practice  and  opinion  on  this  subject,  in  this 
country  and  in  Europe,  and  among  ancient  and  modern  na- 
tions ; but  the  stronger  authority,  and  the  better  policy,  are 
in  favour  of  the  stability  of  the  marriage  union.  The  ancient 
Athenians  allowed  divorces  with  great  latitude,  but  they  were 
placed  under  one  important  check,  for  the  party  suing  for  a 
divorce  was  obliged  to  appeal  to  the  magistrate,  state  the 
grounds  of  complaint,  and  submit  to  his  judgment.  It  was 
a regular  action,  analogous  in  substance  to  a bill  in  chan- 
cery ; and  if  the  wile  was  the  prosecutor,  she  was  obliged  to 
appear  in  person,  and  not  by  a proctor.*  The  Greeks  were 
comparatively  exemplary  in  their  domestic  relations,  but  the 
graver  Romans  permitted-  the  liberty  of  divorce  to  a moot 
injurious  and  shameful  degree.  The  maxim  of  the  civil  law 
was  that  matrimonia  dehent  esse  libera.  Either  party 
might  renounce  the  marriage  union  at  pleasure.  It  was' 
termed  divortium  sine  causa,  or  sine  \dla  querela  ; and 
the  principle  is  solemnly  laid  down  in  the  pandects,  that  bona 
gratia  matrimonium  dissolvitur.‘  We  find  the  Roman 
lawyers  discussing  questions  of  property  depending  upon 
these  voluntary  divorces,  or  in  which  Titia  divortium  a 
Seio  fecit  ; Mvevia  Titio  repudium  misit.''  This  facility 
of  separation  tended  to  destroy  all  mutual  confidence,  and  to 
inflame  every  trifling  dispute.  The  abuse  of  divorce  pre- 


a JV*.  T.  Ranted  Statutet,  vol.  ii.  145,  sec.  43. 
b Plutarch' t Life  of  Alcibiadet.  2 PoUer't  Greek  AtUiq.  296, 297. 
Taylor' t Elemenlt  of  the  Civil  Law,  352,  353. 
c Dig.  24.  157.  62  and  64. 
d Dig.  24.  3. 34  and  38. 
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vailed  in  the  most  polished  ages  of  the  Roman  republic,  and 
it  was  unknown  in  its  early  history.  Thougli  the  twelve 
tables  gave  to  the  husband  the  freedom  of  divorce,  yet  the 
republic  had  subsisted  500  years  when  the  first  instance  of 
a divorce  occurred.*  The  Emperor  Augustus  endeavoured 
by  law  to  put  some  restraint  upon  the  facility  of  divorce  ;*  but 
the  cheek  was  overpowered  by  the  influence  and  corruption 
of  manners.  Voluntary  divorces  were  abolished  by  one  of 
the  novels  of  Justinian,  and  they  were  afterwards  revived  by 
another  novel  of  the  Emperor  Justin.*  In  the  novel  restoring 
the  unlimited  freedom  of  divorce,  the  reasons  for  it  are 
assigned  ; and  while  it  was  admitted  that  nothing  ought  to 
be  held  so  sacred  in  civil  society  as  marriage,  it  was  declared, 
that  the  hatred,  misery,  and  crimes,  which  often  flowed  from 
indissoluble  connexions,  required,  as  a necessary  remedy,  the 
restoration  of  the  old  law,  by  which  marriage  was  dissolved 
♦ by  mutual  will  and  consent.^  This  practice  of  divorce  is  un- 
derstood to  have  continued  in  the  Byzantine  or  eastern  em- 
pire, to  the  9th  or  lOth  century,  and  until  it  was  finally  sub- 
dued by  the  influence  of  Christianity. 

In  modern  Europe  divorces  were  not  allowed  in  the  Ro- 
man Catholic  countries,  because  marriage  was  considered  a 


a The  Inatitntions  of  Romulus  tending  to  render  the  marriage  union 
indissoluble,  were  very  much  praised  by  Dionytiut  of  Halicamatnu, 
Antiq.  Rom.  lib.  3.  According  to  Plutarch,  Romulus  instituted,  that 
if  the  husband  abandoned  his  wife  without  due  cause,  he  forfeited  one 
half  of  his  goods  to  the  wife,  and  the  other  half  to  the  Goddess  Ceres. 
How  beautifully  Horace  recommended  the  valne  and  continuance  of 
the  marriage  onion,  roust  be  familiar  to  every  classical  scholar ; 

Felicti  Ur  el  ampliiu, 

Quos  impla  tenet  copula  ; nee  malii 
DieuUus  QuerimoniiSy 
Suprema  eiliui  lolvet  amor  die. 

Lib.  1.  car.  13. 

6 Suet  ail.  Aug.  34. 

e Z>tc(.  efu  Z>^.  til.  Divorce,  No.  617,  618.  JVos.  117.  c.  8,  9. 
d }fm.  140. 
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sacrament,  and  held  indissoluble  during  the  life  of  the  par- 
ties. This  was  formerly  the  case  in  France and  it  was 
the  general  doctrine  in  the  Latin,  though  not  so  either  in 
the  Greek  or  Protestant  churches.*  But  the  French  revolu- 
tion, like  a mighty  inundation,  swept  away  at  once  the  law9 
and  usages  of  ages  ; and,  at  one  period,  the  French  govern- 
ment seemed  to  have  declared  w’ar  against  the  marriage 
contract,  and  six  thousand  divorces  are  said  to  have  taken 
place,  in  the  city  of  Paris,  in  the  space  of  two  years  and  three 
months.'  The  code  Napoleon  regards  marriage  only  as  a- 
civil  contract,  and  allows  divorces  not  only  for  several  rea- 
sonable causes,  such  as  adultery,  and  grievous  injuries,  to  bo 
submitted  to  a judicial  tribunal,  but  also  without  cause,  and 
founded  merely  upon  mutual  consent,  according  to  the  usage 
of  the  ancient  Romans.  This  consent  is  subjected  to  several 
restraints,  which  do  in  fact  create  very  great  and  serious 
checks  upon  the  abuse  of  the  privilege.'*  By  the  Dutch  law,  • 
there  are  but  two  just  causes  of  divorce  a vinculo,  viz.  adul- 
tery and  malicious  desertion  and,  by  the  English  law,  a 
marriage,  valid  in  its  commencement,  cannot  be  dissolved  for 
any  cause,  without  an  act  of  Parliament..*'  This  was  not 
the  case  in  England  anciently  and  until  the  44th  Eliz. 
divorces  a vinculo  were  allowed  for  adultery.  But  in  Fo- 


a 2 Domat.  C5i.  TVailcJe  L'^^dull, par  Foumel, 366.310.  Traiii 
du  Control  de  Jdariage,par  Pothier,  s.  462.  466.  497. 

i The  Canon  of  the  Council  of  Trent,  de  tacramenlo  malrimonii,  in 
1563,  established  the  indissolubility  of  the  marriage  tie. 
e Quarterly  Revieve,  No.  56,  p.  509. 

d Code  JVapoleon,  No.  233.  275  to  297.  Toullier,  in  bii  commenta- 
ries on  the  code,  cannot  withhold  his  astonishment  at  the  perrertion  of 
moral  sentiment,  which  prevailed,  even  among  the  enlightened  and  ex- 
alted jurisconsults  of  ancient  Home,  on  the  subject  of  the  right  of  di- 
vorce. Droit  civil  Francoit,  tom.  6.  No.  294 — 298. 
e Foet  de  Divortiie  el  Repudiis,  s.  5,  lib.  24,  tit.  2. 

/ 1 Blacks.  Com.  441. 
g Braclon,  fo.  92. 
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liamb's  case,  44  Eliz.,  it  was  held,  in  the  Star  Chamber, 
that  adultery  was  only  a cause  of  divorce  a meyisa  et  thoro,‘ 
and  the  Archbishop  of  Canterbury,  said,  in  that  case,  it  had 
been  so  settled  before  him,  on  appeal,  by  many  divines  and 
civilians. 

In  some  of  the  United  States,*  divorces  are  restrained,  even 
by  constitutional  provisions,  which  require  to  every  valid 
divorce,  the  assent  of  two  thirds  of  each  branch  of  the  legis- 
lature, founded  on  a previous  judicial  investigation  and  de- 
cision. The  policy  of  other  states  is  exceedingly  various  on 
this  subject.  In  several  of  them,‘  no  divorce  is  granted,  but 
by  a special  act  of  the  legislature,  according  to  the  English 
practice  ; and  so  strict  and  scrupulous  has  been  the  policy  of 
South  Carolina,  that  there  is  no  instance  in  that  state,  since 
the  revolution,  of  a divorce  of  any  kind,  either  by  the  sen- 
tence of  a court  of  justice,  or  by  act  of  the  legislature.**  In 
all  the  other  states,  divorces  a vinculo  may  be  granted  judi- 
cially for  adultery,  ^n  some  of  them,'  the  jurisdiction  of  the 
courts  as  to  absolute  divorces,  for  causes  subsequent  to  the 
marriage,  is  confined  to  the  single  case  of  adultery  ; but  in 
the  residue  of  the  states,  intolerable  ill  usage,  or  wilful  deser- 
tion, or  unheard  of  absence,  or  some  of  them,  will  authorize 
a decree  for  a divorce  a vinculo,  under  different  modifications 


• Moon,  683,  pL  048.  3 Salk.  138. 

6 Otorgia  and  Mitriotippi. 

e Delamzre,  Maryland,  Firjftnta,  Tetmeme,  Mittomi,  SotM  Caro- 
lina, Otorgia,  MutUtippi,  and  Loidiidna.  In  lome  of  the  italea  di- 
vorces by  ipecial  acts  of  the  legislature  are  very  coniinon,  and,  in  1 889, 
several  divorces  were  granted  by  the  legislatures  of  Georgia  and  Ten- 

d South  Carolina  EtptUy  Reporit,  vol.  i.  Inl.  p.  54.  Vol.  ii.  648. 

c MauaohuoetU,  Mae-  York,  Mortk  Carolina,  aod  Illinoit.  In  1 889, 
wilful  desertion,  without  cause,  for  five  years,  was  made  ground  for  a 
decree  of  divorce  in  the  state  of  Maine,  but  the  divorce  was  not  to  bar 
the  inue  from  ioberitiDg,  and  if  the  wife  was  the  libellant,  she  was  to 
hs  entitled  to  her  dower. 

Voi.  n.  14 
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and  restrictions.*  The  question  of  divorce  involves  investi- 
gations which  are  properly  of  a judicial  nature,  and  the  juris- 
diction over  divorces  ought  to  be  confined  exclusively  to  the 
judicial  tribunals,  under  the  limitations  to  be  prescribed  by 
law. 

It  is  very  questionable  whether  the  facility  with  which 
divorces  can  be  procured  in  some  of  the  states,  be  not  pro- 
ductive of  niore  evil  than  good.  It  is  doubtful  whetlier  even 
divorces  for  adultery  do  not  lead  to  much  fraud  and  corrup- 
tion.* Some  of  the  jurists  are  of  opinion,  that  the  adultery 
of  the  husband  ought  not  to  be  noticed,  or  made  subject  to 
the  same  animadversion  as  that  of  the  wife  ; because  it  is  not 
evidence  of  such  entire  depravity,  nor  equally  injurious  in  its 
effects  upon  the  morals,  and  good  order,  and  happiness  of 
domestic  life.  Montesquieu,'  Pothier,''  and  Dr.  Taylor,*  all 
insist,  that  the  cases  of  husband  and  wife  ought  to  be  distin- 
guished, and  that  the  violation  of  the  marriage  vow,  on  the 
part  of  the  wife,  is  the  most  mischievous,  and  the  prosecution 
ought  to  be  confined  to  the  offence  on  her  part. 

(2.)  Of  foreign  divorces. 

It  may  become  a question  of  some  difficulty  with  us,  how 
far  a divorce  in  one  state  is  to  be  received  as  valid  in  another. 
The  first  inquiry  is,  how  far  has  the  legislature  of  a state  the 
right,  under  the  constitution  of  the  United  States,  to  interfere 


a Oriffilh't  Law  Register,  h.  t.  1 J^ew-Hamp.  Rep.  198.  Reeve's 
Domestic  Relations,  p.  205.  Brackenridge' s Law  Miscellanies,  421. 

6 1 bare  bad  occaaioo  to  believe,  in  tbe  exercise  of  a judicial  cog- 
nizaoce  over  Dumerous  cases  of  divorce,  that  tbe  sio  of  adultery  was 
sooietimes  committed  on  tbe  part  of  tbe  husband,  for  the  very  purpose 
of  tbe  divorce. 

e Esprit  des  Loix,  tom.  3.  186. 

d Traili  da  Control  de  Mariage,  No.  516. 

e Elem.  of  the  Civil  Law,  p.  254.  The  early  settlers,  in  Massachu- 
utts,  made  the  distinction,  and  male  adultery  was  held  not  to  be  suffi- 
cient cause  for  a divorce.  Hatckmson’s  Hist.  vol.  i.  446, 
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with  the  marriage  contract,  and  allow  of  divorces  between  itt 
own  citizens,  and  within  its  own  jurisdiction.  The  question 
has  never  been  judicially  raised  and  determined  in  the  courts 
of  the  United  States,  and  it  has  generally  been  considered 
that  the  state  governments  have  complete  control  and  discre- 
hon  in  the  case.  In  the  cause  of  Dartmouth  College  v. 
Woodward,*  the  point  was  incidentally  alluded  to  ; and  the 
Chief  Justice  observed,  that  the  constitution  of  the  United 
States  had  never  been  understood  to  restrict  the  general  right 
of  the  legislatures  of  the  states  to  legislate  on  the  subject  of 
divorces  ; and  the  object  of  state  laws  of  divorce  was  to  ena- 
ble some  tribunal,  not  to  impair  a marriage  contract,  but  to 
Kberate  one  of  the  parties,  because  it  had  been  broken  by  the 
other.  It  would  be  in  time  to  inquire  into  the  constitution- 
ality of  their  acts,  when  the  state  legislatures  should  under- 
take to  annul  all  marriage  contracts,  or  allow  either  party  to 
annul  it  at  the  pleasure  of  the  other.  Another  of  the  judges 
of  the  Supreme  Court*  spoke  to  the  same  effecL  He  said, 
that  a general  law,  regulating  divorces,  was  not  necessarily 
a law  impairing  the  obligation  of  such  a contract.  A law, 
punishing  a breach  of  a contract,  by  imposing  a forfeiture  of 
the  rights  acquired  under  it,  or  dissolving  it,  because  the  mu- 
tual obligations  were  no  longer  observed,  was  not  a law 
impairing  the  obligation  of  contracts.  But  he  was  not  pre- 
pared to  admit  a power  in  the  state  legislatures  to  dissolve  a 
marriage  contract  without  any  cause  or  default,  and  against 
the  wish  of  the  parties,  and  without  a judicial  inquiry  to 
tiscertain  the  breach  of  the  contract. 

Assuming,  tlierefore,  that  in  ordinary  cases  the  constitu- 
tionality of  the  laws  of  divorce,  in  the  respective  states,  is  not 
to  be  questioned,  the  embarrassing  point  is,  to  determine 
how  far  a divorce  in  one  state  has  a valid  operation  in  ano- 
, ther.  There  can  be  no  doubt,  that  a divorce  of  the  parties 


a 4 Wheaton,  6\9. 


b Mr.  Juitic*  Story. 
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who  were  married,  and  regularly  domiciled,  at  the  time,  in 
the  state  whose  courts  pronounced  the  divorce,  would  be  valid 
every  where.  The  difficulty  is,  when  the  husband  and  wife 
were  married,  and  reside  in  a state  where  divorces  are  not 
permitted  at  ail  by  the  policy  of  its  law,  or  not  permitted  to 
the  extent  and  for  the  causes  allowed  to  operate  in  other 
states  ; and  they,  or  one  of  them,  remove  into  another  state 
for  the  sole  and  express  purpose  of  procuring  a divorce,  and, 
having  obtained  it,  return  into  their  native  state,  and  contract 
other  matrimonial  ties.  How  are  the  courts  of  the  state 
where  the  parties  had  their  home,  to  deal  with  such  a di> 
vorce  ? When  a divorce  was  sought  in  such  a case,  the 
courts  in  Massachusetts  very  properly  refused  to  sustain  a 
libel  for  a divorce,  and  sent  the  parties  back  to  seek  such 
relief  os  the  laws  of  their  own  domicil  afforded.*  The  Sa< 
preme  Court  of  New-York  has  refused  to  assist  a party  who 
had  thus  gone  into  another  state,  and  obtained  a divorce  on 
grounds  not  admissible  in  New-York,  and  procured  in  evasion 
of  its  laws.  They  would  not  sustain  an  action  for  alimony 
founded  on  such  a divorce.*  Afterwards,  in  Borden  v.  Fitch,* 
the  same  court  held  a divorce  in  another  state,  obtained  by. 
the  husband  when  the  wife  resided  out  of  the  state,  and  had 
no  notice  of  the  proceeding,  to  be  null  and  void ; because, 
the  court  pronouncing  the  divorce,  had  no  lawful  jurisdiction 
of  the  case  when  they  had  none  over  the  absent  wife.  They 
considered  it  to  be  a judgment  obtained  upon  false  and 
fraudulent  suggestions.  So,  also,  in  Hanover  v.  Turner,* 
the  Supreme  Court  in  Massachusetts  held  a divorce  in  ano- 
ther state  to  be  null  and  void,  as  having  been  fraudulently 
procured  by  one  of  their  citizens  without  a change  of  domicil. 


a Hopkioi  v.  Hopkina,  3 JHow.  Rtp.  168.  Cutw  v.  Cutsr,  C, 
JUcui.  Rep.  S63. 

6 JacktoD  ▼.  Jackaoo,  1 Jo/uu.  Rep.  414. 
e 15  Jalau.  Rep.  111. 
d 14  Mate.  Rep.  H7. 
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There  is  no  doubt  of  the  rule,  that  the  allegation  that  a 
foreign  judgment  was  obtained  by  fraud  is  admissible,  and, 
if  true,  it  will  destroy  its  effect.  All  judgments  rendered 
any  where  against  a party  who  bad  no  notice  of  the  pro- 
ceeding, are  rendered  in  violation  of  the  first  principles  of 
justice,  and  are  null  and  void.**  Sentences  obtained  by  collu- 
sioa  are  mere  nullities,  and  all  other  courts  may  examine 
into  facts  upon  which  a judgment  has  been  obtained  by 
fraud.  Every  party  is  at  liberty  to  show  that  another  court 
was  imposed  on  by  collusion.*  The  question  is,  whether, 
if  such  a divorce  be  procured  in  another  state,  by  parties 
submitting  to  the  jurisdiction,  and  after  a fair  investigation 
of  the  merits  of  the  allegations  upon  which  the  decree  was 
founded,  such  a decree  be  entitled  to  be  received  as  valid 
and  binding  upon  the  courts  of  the  native  state  of  the  par- 
ties. A graver  question  cannot  arise  under  this  title  in  our 
law. 

The  locus  delicti  may  not  be  important  in  the  jurispru- 
dence of  the  states.  It  is  not  material  in  New-York,  pro- 
vided the  marriage  was  solemnized  there.  The  effect  that 
the  oonsUtution  and  laws  of  the  United  States  have  on  the 
question,  has  not  been  judicially  decided  ; but  it  is  settled, 
thsU  the  judgment  of  a state  court  is  to  have  the  same  faith 
ami  credit  in  every  other  court  in  these  United  Slates,  which 
it  has  in  the  courts  of  the  state  in  which  it  was  pronounced.' 
According  to  the  doctrine  of  the  decisions  in  the  federal 
courts,  it  noay  be  contended,  that  a divorce  in  one  state,  judi- 
ctally  conducted  and  declared,  and  procured  under  circum- 
stances which  gave  to  the  court  full  jurisdiction  of  the  cause, 


a Pisber  v.  Laos,  3 Wilton,  397.  Kilbarn  r.  Waodfrortb,  iJohn*. 
Rtp.yi.  Tfaarber  v.  Blackbouroe,  1 JV.  H.  Rep.  343.  AkJrick  v. 
Kioocj,  4 Conn.  Rep.  380. 

h Datcheu  of  Kingitoo'i  oaie,  Barg.  SU  TVi.  vol.  xi.  363.  1 Hag. 
garde  Coaeiet.  Rep.  380. 
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and  of  the  parlies,  and  sufficient  to  render  the  divorce  valid 
and  binding  there,  would  be  good  and  binding  in  every 
other  state  ; and  yet  it  is  evident,  that  the  domestic  policy  of 
one  stale,  on  this  very  interesting  subject  of  divorce,  may 
in  this  way  be  exposed  to  be  greatly  disturbed  by  a different 
policy  in  another  state.  It  may  be  proper  in  this  work  to 
leave  the  question  as  I find  it ; but  if  such  a decree  will  ope- 
rate and  conclude  the  question  in  every  slate,  we  are  at  least 
relieved  from  that  alarming  and  distressing  collision  which 
exists  between  the  judicatures  of  England  and  Scotland  on 
this  subject  ; and  the  appeal  must  be  made  to  the  mutual 
comity,  moderation,  and  forbearance,  of  the  legislatures  of 
the  several  states,  in  their  respective  regulations  on  the  sub- 
ject of  divorce.  The  twelve  judges  of  England  decided,  in 
1812,  in  Lolly's  case,  that  as  by  the  English  law  a mar- 
riage was  indissoluble,  a marriage  contracted  in  England 
could  not  be  dissolved  in  any  way  except  by  act  of  Parlia- 
ment.* The  party  in  that  case  was  convicted  of  bigamy  for 
marrying  again  after  a Scotch  divorce  ; and,  consequently, 
all  foreign  divorces  of  English  marriages  were  held  to  be 
null  and  void.  I presume  that  such  a decision  will  not  be 
considered  os  law  hero,  os  between  the  several  states.  But 
supposing  a marriage  here  is  dissolved  abroad,  as  in  Scot- 
land or  France,  for  instance,  for  causes  not  admissible  with 
us,  how  would  such  a divorce  affect  a marriage  solemnized 
here  ? A short  examination  of  some  of  the  cases  discussed 
in  England  and  Scotland  on  this  litigious  question,  may  be 
useful  and  instructive.  The  conjlictus  legum  is  the  most 
perplexing  and  difficult  title  of  any  in  the  jurisprudence  of 
public  law. 

In  Utterton  v.  Tewsh,*  the  marriage  was  in  England,  and 
the  husband  afterwards  committed  adultery,  and  abandoned 


a I Dmc't  P.  C.  124.  136. 

6 Fergutton't  Reports  of  Decitione  in  tbs  Coosistorial  Courts  of 
Scotlaod,  io  actions  of  Divorce,  p.  23. 
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bis  wife,  and  went  to  Scotland,  and  resided  there  above  forty 
days,  living  in  adultery.  The  wife  sued  for  a divorce  a vin- 
culo, in  the  Consisloriai  Court  in  Scotland,  in  1811,  and  the 
court  dismissed  the  bill,  on  the  ground  that  the  husband  had 
not  formed  a real  and  permanent  domicil  in  Scotland,  so  as 
to  give  the  court  jurisdiction.  Here  was  an  English  mar- 
riage by  English  parties,  who  had  not  changed  their  original 
English  domicil,  and  if  they  had,  the  judges  doubted  wfaelhery 
according  to  the  Jus  gentium,  the  lex  loci  contractus  ought 
not  to  be  preferred.  There  was  great  danger  of  collusion  of 
English  parlies  to  obtain  a divorce  a vinculo  in  Scotland,  in 
opposition  to  the  English  law,  which  does  not  allow  such 
divorces  ; and  if  decrees  might  be  obtained  in  Scotland, 
which  would  be  invalid  in  England,  a distressing  collision 
would  arise,  and  dangerous  questions  touching  the  legitimacy 
of  cliildren  by  a second  marriage,  and  the  rights  of  succes- 
sion, and  the  crime  of  bigamy.  But  the  decree  of  the  Con- 
sislorial  Court  was  reversed  on  appeal,  and  the  cause  was 
remanded  to  that  court,  and  they,  accordingly,  proceeded 
upon  the  bill  for  a divorce,  and  pronounced  a divorce  a vin- 
culo for  the  adultery  charged.  Lord  Mcadowbank,  in  pro- 
nouncing the  decree  of  rcveisal,  in  the  Supreme  Court  of 
Review,  delivered  a learned  and  powerful  opinion.  He  ob- 
served, that  the  relation  of  husband  and  wife  was  acknow- 
ledged jure  gentium,  and  the  right  to  redress  wrongs  inci- 
dent to  that  relation  attached  on  all  persons  living  within  the 
territory,  though  the  marriage  was  celebrated  elsewhere.  It 
was  not  necessary  that  the  foreigners  should  have  acquired  a 
domicil  anUno  remanendi  ; and  if  the  law  refused  to  apply 
its  rules  to  these  domestic  relations,  recognised  by  all  civilized 
nations,  Scotland  could  not  be  deemed  a civilized  country, ; 
as  thereby  it  would  permit  a numerous  description  of  ^rsons 
to  traverse  it,  and  violate  with  impunity  all  the  obligations  of 
domestic  lifc^  If  it  assumed  jurisdiction,  and  applied,  not  its 
own  rules,  but  the  law  of  the  foreign  country  where  the  rela- 
tion bad  been  created,  the  supremacy  of  the  law  of  Scotland, 
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within  its  territory,  would  be  compromised,  and  powers  of 
foreign  courts  unknown  to  the  law  usurped  and  exercised. 
A domicil  was  of  no  consequence,  if  the  foreigner  was  to 
be  personally  cited,  or  his  residence  sufficiently  ascertained. 
If  the  wife  who  prosecuted  was  innocent  of  any  collusion, 
it  was  no  bar  to  the  remedy,  that  the  husband  came  to  Scot- 
land and  committed  adultery,  with  a calculation  tfaatitwmild 
be  detected  by  the  wife,  or  that  he  came  to  Scotland  with 
the  criminal  intent  of  instigating  his  innocent  wife  to  divorce 
him. 

In  the  next  case  that  came  before  the  Consistorial  Conrt, 
in  1816,*  the  parties  married,  and  lived  in  England,  and  the 
husband  deserted  his  wife,  committed  adultery,  and  domiciled 
himself  in  Scotland.  The  judges  did  not  concur  in  their 
views  of  the  subject.  Two  of  them  held,  that  the  husband 
was  sufficiently  domiciled  in  Scotland  to  g^ve  jurisdiction,  but 
(hat  the  law  of  England,  which  was  the  locus  contractus, 
ought  to  govern,  upon  principles  of  comity  and  international 
law,  and  not  the  lex  domicilii.  They  were,  therefi>re,  of 
opinion,  that  the  divorce  for  the  adultery  should  be  only  a 
mensa  et  thoro.  'I'he  other  two  judges  thought  that  the 
domicil  was  not  changed,  and  therefore  a divorce  a vinculo 
could  not  be  pronounced.  On  appeal,  the  Court  of  Session 
remanded  the  cause  for  the  purpose  of  inquiry  into  the  fact  of 
domicil.  The  Consistorial  Court  then  held,  that  the  real  Eng- 
lish domicil  of  the  husband  was  not  changed  by  being  a 
weekly  lodger  in  Scotland  for  eighteen  months,  and  that  a 
change  of  the  real  domicil  made  bona  fide  et  arnmo  rema- 
nendi,  at  the  date  of  the  action,  was  necessary,  for  the  pur- 
pose, not,  indeed,  of  jurisdiction,  but  to  determine  whetherlhe 
rule  of  the  lex  loci,  upon  principles  of  international  law,  did 
or  did  not  apply.  The  rule  of  judgment  must  be  the  lex 
loci,  as  there  was  no  change  of  the  real  English  domicil,  and, 
therefore,  a divorce  a mensa  et  thoro,  and  none  other,  was 


a Dantze  r.  Lerett,  Ftrgn—on,  p.  68. 
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pronounced.  Rut  on  appeal,  this  decree  was  also  reversed  by 
the  Court  of  Session,  und  the  court  below  ordered  to  render  a 
decree  of  divorce  a vinculo. 

A tliird  cose  was  decided  in  1816."  The  marriage  was  in 
England  ; but  the  parties  lived  and  cohabited  together  in 
Scotland,  fur  eight  years,  and  the  adultery  was  committed 
there.  The  question  was  not  one  of  domicil,  for  that  was  too 
clear  to  be  questioned,  but  it  was  the  general  and  broad  ques- 
tion, whether  the  lex  loci  contractus,  or  the  law  of  the  domicil, 
was  to  govern  in  pronouncing  the  divorce.  Two  of  the  judges 
were  for  following  the  law  of  the  domicil,  and  rendering  a 
divorce  a vinculo,  and  the  other  two  were  for  the  lex  loci, 
and  granting  only  a divorce  a niensa.  But  the  Court  of  Re- 
view reversed  this  decree  also,  and  directed  the  cause  to  pro- 
ceed upon  the  law  of  Scotland. 

In  Butler  v.  Forbes,  decided  in  1817,*  the  marriage  was 
in  Scotland  ; but  the  real  domicil  of  the  parties  was  in  Ire- 
land. The  adultery  was  committed  in  Scotland,  during  a 
transient  visit  there.  The  Consistory  Court  held,  that  the 
law  of  the  real  domicil  must  prevail  over  the  law  of  the 
contract.  The  locus  delicti  was  immaterial,  but  the  law 
of  the  real  domicil  was  the  governing  principle,  and  they 
refused  any  other  than  a divorce  a mensa.  The  Court  of 
Review  reversed  tijis  decree  also,  and  directed  a divorce  a 
vinculo. 

In  Kibblewhite  v.  Rowland,  in  1816,*  the  parties  were 
English,  and  married  and  domiciled  in  England  ; but  the 
defendant  hud  committed  adultery  on  a visit  to  Scotland,  and 
his  wife  sued  him  for  a divorce.  The  Consistorial  Court  held, 
that  both  the  law  of  the  contract  and  the  law  of  the  domicil 
were  against  a divorce  a vinculo,  and  they  refused  it.  This 


a Edmonstoiic  r.  I.iOckliart,  Fergvnon,  p.  ICU. 
b Fergtiston,  p.  209. 
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decree  was  also  reversed,  and  the  usual  divorce  a vinculo 
directed. 

I will  cite  but  one  more  of  these  Scotch  decisions,  in  which 
the  subject  is  discussed  in  a very  masterly  manner.  The 
case  of  Gordoti  v.  Ptje,  was  decided  in  the  Consistorial  Court, 
in  1615.“  The  parties  were  English,  and  married  in  Eng- 
land, and  resided  there  during  the  whole  period  of  cohabita- 
tion. The  husband  deserted  his  wife,  and  transiently  trans- 
ferred his  domicil  to  Scotland,  and  committed  adultery  there. 
The  court  dismissed  the  bill,  on  the  principle  that  the  lex 
loci  contractus  must  govern,  as  the  permanent  domicil  was 
still  in  England,  and  a divorce  a vinctilo  could  not  be  ob- 
tained. The  court  insisted,  that  by  the  jus  gentium,  courts 
in  one  country  cannot  set  aside  contracts  valid  in  another 
country  where  they  were  made.  A temporary  residence, 
raised  for  the  purpose  of  jurisdiction,  would  be  in  fraudem 
legis.  The  lex  loci  is  the  sound  rule  of  decision  in  respect 
to  marriage  contracts  ; and  the  courts  of  one  country  ought 
not  to  be  converted  into  engines  for  cither  eluding  the  laws 
of  another,  or  determining  matters  foreign  to  their  territory. 
The  lex  loci  ought  to  prevail  over  the  lex  domicilii  on  just 
principles  of  international  policy,  as  the  marriage  contract  is 
jure  gentium.  All  Christian  states  favour  the  perpetuity  of 
marriage,  and  suspicion  and  alarm  watch  every  step  to  dis- 
solve it,  and  the  plaintilT  was  entitled  ex  comitate,  and  upon 
principles  of  international  law,  to  the  same  measure  of 
redress  site  would  be  entitled  to  in  England,  and  especially 
when  tlie  lex  loci  contractus,  and  the  lex  domicilii,  both 
concurred.  To  grant  such  divorces  contrary  to  the  lex  loci, 
would  lje  to  invite  foreigners  to  come  to  Scotland  and  com- 
mit adultery  for  the  sake  of  the  divorce,  and  this  would  hurt 
the  public  morals,  and  pollute  a jurisdiction  constituted  to 
act  in  evident  hostility  to  the  laws  and  the  policy  of  other 
states. 


a Fergtufon,  p.  27C. 
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But  the  Court  of  Sessioa  reversed  the  decree,  in  opposition 
to  all  this  reasoning  and  doctrine ; and  they  insisted  (hat  the 
relation  of  husband  and  wife,  wherever  originally  constituted, 
was  entitled  to  the  same  protection  and  redress  as  to  wrongs 
committed  in  Scotland,  that  belong  of  right  to  that  relation 
by  the  law  of  Scotland.  By  marrying  in  England,  the 
parties  do  not  become  bound  to  reside  for  ever  in  England, 
or  to  treat  ono  another  in  every  other  country  according  to 
the  provisions  of  the  law  of  England.  To  redress  the  vio- 
lation of  the  duties  and  abuse  of  the  powers  of  the  marriage 
stale,  belongs  to  the  law  of  the  country  where  the  parties 
reside,  and  to  which  they  contract  the  duties  of  obedience, 
whenever  they  enter  its  territories.  There  is  nothing  in  the 
will  of  the  parties  that  gives  the  lex  loci  any  particular  force 
over  the  marriage  contract,  or  that  impedes  the  course  of  the 
jus  'publicum,  in  relation  to  it;  and  it  would  be  no  objection 
to  a divorce,  at  the  instance  of  a Roman  Catholic,  that  his 
marriage  was,  as  to  him,  a sacrament,  and  by  its  own  nature 
indissoluble.  Other  contracts  are  modified  by  the  will  of  the 
parties,  and  the  lex  loci  becomes  essential ; but  not  so  with 
matrimonial  rights  and  duties.  Unlike  other  contracts,  mar- 
riage cannot  be  dissolved  by  mutual  consent ; and  it  subsists 
in  full  force,  though  one  of  the  parlies  should  Ire  for  ever 
rendered  incapable,  as  in  the  case  of  incurable  insanity,  from 
performing  his  part  of  the  mutual  contract.  Matrimonial 
obligations  are  juris  gentium,  and  admit  of  no  modification 
by  the  will  of  the  parties  ; and  foreign  courts  are  not  bound 
to  inquire  after  that  will,  or  after  the  municipal  law  to  which 
it  may  correspond.  They  are  bound  to  look  to  their  own 
law,  and  to  hold  it  paramount,  es()ccially  in  the  administra- 
tion of  that  department  of  internal  jurisprudence,  which 
operates  directly  on  public  morals  and  domestic  manners. 
The  consequences  would  be  embarrassing,  and  probably  in- 
extricable, if  the  personal  capacities  of  individuals,  as  of  ma- 
jors and  minors,  the  competency  to'  contract  marriages,  and 
infringe  matrimonial  obligations,  and  the  rights  of  domestic 
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authority  and  service,  were  to  be  regulated  by  foreign  laws 
and  customs,  with  which  the  mass  of  the  population  must 
be  utterly  unacquainted.  The  whole  order  of  society  would 
be  disjointed,  were  tlie  positive  institutions  of  foreign  nations 
concerning  the  domestic  relations  admitted  to  operate  univer- 
sally, and  form  privileged  casts  living  each  under  separate 
laws.  Though  marriage,  contracted  according  to  the  lex 
loci,  be  valid  all  the  world  over,  yet  many  of  its  rights  and 
duties  are  regulated  and  enforced  by  public  law,  which  is 
imperative  on  all  who  are  domiciled  within  its  jurisdiction. 
The  laws  of  divorce  are  considered  as  of  the  utmost  import- 
ance as  public  laws,  affecting  the  dearest  interest  of  socie- 
ty ; and  they  ore  not  to  be  relaxed  as  to  a person  domiciled 
in  Scotland,  because  bis  marriage  was  contracted  out  of  it. 
If  two  natives  of  Scotland  were  married  in  France  or  Prussia, 
the  marriage  would  be  valid  in  Scotland  ; but  would  the 
parties  be  entitled  to  come  into  court,  and  insist  on  a divorce  a 
vinculo,  because  their  tempers  were  not  suitable,  or  for  any  of 
the  great  variety  of  whimsical  and  absurd  grounds  for  a divorce 
allowed  by  the  Prussian  code  of  1 796 1 certainly  not ; and 
the  conclusion  was,  that  the  law  of  divorce  must  be  governed 
by  the  law  of  Scotland,  whenever  the  party  was  sufficiently 
domiciled  there  to  enable  the  court  to  sustain  jurisdiction  of 
the  cause. 

I have  tlius  given,  for  the  benefit  of  the  student,  a pretty 
enlarged  view  of  the  discussions  in  Scotland,  on  this  great 
question,  touching  the  power  of  divorce  in  one  country  upon 
marriage  in  another.  The  same  question  was  brought  up 
on  appeal  from  Scotland,  to  the  House  of  Lords  in  England, 
in  1813,  in  the  case  of  Tovey  v.  Lindsay  and  Lord  El- 
don there  stated  the  decision  of  the  twelve  judges  to  have 
been,  that  no  English  marriage  could  be  dissolved  but  by 
Parliament.  The  question  in  the  case  was,  whether  an 
English  marriage  could  be  dissolved  by  a Scotch  court,  even 
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if  the  parlies  were  euflkienlly  domiciled  there  to  found  a 
jurisdiction  of  llie  cose.  The  liord  Cliancellor  admitted  it  to 
be  a question  of  the  highest  importance  ; and  Lord  Rcdcs- 
dale  intimated,  that  it  could  not  be  just,  that  one  party  should 
be  able,  at  his  option,  to  dissolve  a contract,  by  a law  dilTer- 
enl  from  that  under  which  it  was  formed,  and  by  which  the 
otlier  party  understood  it  to  be  governed.  The  cose  was 
remitted  back  for  review,  without  any  final  decision  in  the 
English  House  of  Lords  ; but  the  opinions  of  Lord  Eklon 
and  Lord  Redesdale  evidently  agreed  wilii  the  decision  of  tiie 
twelve  judges  at  Westminster,  and  went  to  deny  the  compe- 
tency of  any  foreign  court  to  pronounce  a decree  of  divorce 
a vinculo  of  English  marriages,  or  to  pronounce  any  other 
decree  in  the  case  than  such  os  would  be  warranted  by  tlie 
lex  loci  contractus. 

Upon  the  principles  of  the  English  law,  a marriage  con- 
tracted in  New-York  cannot  be  dissolved,  except  for  adultery, 
by  any  foreign  tribunal  out  of  the  United  Slates  ; because 
the  lex  loci  contractus  ought  to  govern  ; and  if  a divorce  by 
a judicial  proceeding  in  one  of  these  United  Slates,  be  enti- 
tled to  a diflerenl  consideration  in  others,  it  is  owing  to  the 
force  which  the  national  compact,  and  the  laws  made  in  pur- 
suance of  it,  give  to  the  records  and  judicial  proceedings  of 
other  slates.  If,  however,  a marriage  in  New- York  should 
be  dissolved,  not  by  a regular  judicial  sentence,  but  by  on  act 
of  the  legislature  in  another  stale,  passed  specially  for  the 
purpose,  and  for  a cause  not  admissible  here,  would  such  a 
divorce  be  received  here  as  binding  ? A statute,  though  not 
in  tlie  nature  of  a judicial  proceeding,  is,  however,  a record  of 
the  highest  nature  ; and  in  some  of  the  states  all  their  di- 
vorces are  by  special  statutes.  But  if  a statute,  though  a 
matter  of  record,  was  to  have  the  same  effect  in  one  stole  as 
in  another,  then  one  stale  would  be  dictating  laws  for  ano- 
ther, and  a fearful  collision  of  jurisdiction  would  instantly 
follow.  That  construction  is  utterly  inadmissible.  While  it 
is  conceded  to  be  a principle  of  public  law,  requisite  for  the 
safe  intercourse  and  commerce  of  mankind,  that  acts  valid 
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by  the  law  of  the  place  where  they  arise,  are  valid  every 
where,  it  is  at  the  same  time  to  be  understood,  that  this  prin- 
ciple relates  only  to  civil  acts  founded  on  the  volition  of  the 
parties,  and  not  to  such  as  proceed  from  the  sovereign  power. 
The  force  of  the  latter  cannot  be  permitted  to  operate  beyond 
the  limits  of  the  territory,  without  afiecting  the  necessary 
independence  of  nations.  And,  in  the  present  cose,  it  is  to 
be  observed,  that  the  act  of  Congress  of  the  26th  of  May, 
1790,  ch.  11,  prescribing  the  mode  of  authenticating  records, 
only  declares  the  faith  and  credit  to  be  given  to  the  records 
and  judicial  proceedings  of  the  courts  in  the  several  states  ; 
and  the  supplementary  act  of  the  27th  of  March,  1804,  cb. 
66,  relates  only  to  office  books  kept  in  the  public  offices,  and 
has  no  bearing  on  this  point.  But  if,  instead  of  a divorce 
by  statute  ex  directo,  the  act  should  refer  a special  case  to  a 
court  of  justice,  with  directions  to  inquire  into  the  fact,  and 
to  grant  a divorce,  or  withhold  it,  os  the  case  might  require, 
would  that  be  a judicial  proceeding,  to  which  full  eflecl  ought 
to  be  given  ? A number  of  embarrassing  questions  of  this 
kind  may  be  raised  on  tliis  subject  of  interfering  jurisdic- 
tions, and  some  of  them  may,  probably,  hereafter  exercise 
the  talents,  and  require  the  application  of  the  utmost  discre- 
tion and  wisdom  of  the  courts  of  justice.  I have  done  as 
much  as  becomes  the  duty  which  I have  assumed,  in  bring- 
ing into  view  the  most  material  decisions  which  have  taken 
place,  and  stating  the  principles  which  have  been  judicially 
recognised. 

(3.)  Effect  of  foreign  judgments  and  suits. 

In  cases  not  governed  by  the  constitution  and  laws  of  the 
United  Slates,  the  doctrine  of  the  English  law  generally,  and 
with  some  few  exceptions,  is  the  law  of  this  country,  as  to  the 
force  and  effect  to  be  given  to  foreign  judgments.  I shall, 
probably,  take  occasion,  in  subsequent  parts  of  these  lectures, 
to  consider  the  effect  to  be  given  here  to  foreign  contracts, 
foreign  assignments,  foreign  official  acts,  and  other  various 
transactions  in  the  course  of  business,  as  the  subjects  to  which 
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they  can  be  applied  may  render  easy  and  pertinent  the  con- 
sideralion  of  this  branch  of  municipal  and  general  jurispru- 
dence. At  present  it  will  be  sufficient  to  show,  in  connexion 
with  this  inquiry,  that  the  English  law  is  exceedingly,  if  not 
peculiarly  liberal,  in  the  respect  which  it  pays  to  foreign  judg- 
ments, in  all  other  coses,  except  the  case  of  a foreign  divorce 
of  an  English  marriage.  As  early  as  the  reign  of  Charles 
11.,  Lord  Chancellor  Nottingham  maintained,  in  the  House 
of  Lords,  in  Cottington's  case,"  that  a foreign  decree  of 
divorce,  in  tlie  case  of  a foreign  marriage,  was  conclusive, 
and  could  not  be  opened,  or  the  merits  re-examined.  It  W'as 
against  the  law  of  nations,  he  observed,  not  to  give  credit  to 
the  judgments  and  sentences  of  foreign  countries,  till  they  be 
reversed  by  the  law,  and  according  to  the  form  of  those  coun- 
tries wherein  they  were  given.  He  referred  to  TFier’s  case, 
5 Jas.  I.,*  wherein  a judgment  in  debt  having  been  rendered 
in  Holland  against  an  Englishman,  be  fled  from  execution 
to  England,  and  the  judgment  being  certified,  the  defendant 
was  imprisoned  in  the  admiralty  for  the  debt,  and  the  K.  B., 
upon  habeas  corpus,  held  the  imprisonment  to  be  lawful, 
and  that  “ it  was  by  the  law  of  nations  that  the  justice  of 
one  nation  should  be  aiding  to  the  justice  of  another  nation, 
and  the  one  to  execute  the  judgments  of  the  other.”  It  has 
become  a settled  principle  in  the  English  courts,  that  where 
a debt  has  been  recovered  of  a debtor,  under  the  process  of 
foreign  attachment,  fairly  and  not  collusively,  the  recovery  is 
a protection  to  the  garnishee  against  his  original  creditor,  and 
he  may  plead  it  in  bar.‘ 

A distinction  is  taken  in  the  English  law',  between  a suit 


a Note  to  2 Swatulon,  342,  from  Lord  Nottingham's  MSS. 
b 1 lio/.  Abr.  530,  pi.  12. 

e Chevalier  v.  Lynch,  Doug.  170.  Clere  v.  Mills,  Cooke'i  B.  L. 
243.  Allen  r.  Dnodas,  3 Term,  125.  M'Daniel  v.  Hughes,  3 £<is(, 
367.  Hnxham  V.  Smith,  2 Cnmpb.  P.  Rep.  \9.  Embree  & Col- 
lins V.  Hanna,  5 Johnson,  101.  Holmes  r.  Remsen,  4 JoAns.  Ch.  Rep. 
460. 
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brought  to  enforce  a foreign  judgment,  and  a plea  of  a 
foreign  judgment  in  bar  of  a fresh  suit  for  the  same  cause. 
No  sovereign  is  obliged  to  execute,  williin  his  dominion,  a 
sentence  rendered  out  of  it,  and  if  execution  be  sought  by  a 
suit  upon  the  judgment,  or  otherwise,  he  is  at  liberty,  in  liis 
courts  of  justice,  to  examine  into  the  merits  of  such  judg- 
ment, for  the  elTect  to  be  given  to  foreign  judgments  is  alto- 
gether a matter  of  comity,  in  cases  where  it  is  not  regulated 
by  treaty.  In  the  former  case  of  a suit  to  enforce  a foreign 
judgment,  the  rule  is,  that  the  foreign  judgment  is  to  be 
received,  in  the  first  instance,  as  prima  facie  evidence  of  the 
debt,  and  it  lies  on  the  defendant  to  impeach  the  justice  of  it, 
or  to  show  that  it  was  irregularly  and  unduly  obtained.  This 
was  the  principle  declared  and  settled  by  the  House  of  Lords, 
in  1771,  in  tlie  case  of  Sinclair  v.  Fraser,  upon  an  appeal 
from  the  Court  of  Session  in  Scotland.*  But  if  the  foreign 
judgment  has  been  pronounced  by  a court  (lossessed  of  com- 
petent jurisdiction  over  the  cause  and  the  parties,  and  carried 
into  effect,  and  the  losing  party  institutes  a new  suit  upon 
the  same  matter,  the  plea  of  the  former  judgment  constitutes 
an  absolute  bar,  provided  the  subject,  and  parties,  and  grounds 
of  the  judgment,  be  the  same.  It  is  a res  judicata,  which 
is  received  ns  evidence  of  truth  ; and  the  exceptio  rei  judi- 
catce,  as  the  plea  is  termed  in  the  civil  law,  is  final  and  con- 
clusive.* This  is  a principle  of  general  jurisprudence  found- 
ed on  public  convenience,  and  sanctioned  by  the  usage  and 
courtesy  of  nations.*  The  rule  of  the  English  law  has  been 


a Cited  in  the  case  of  (he  Dutclicu  of  Kingston,  11  Slate  TV.  by 
JIarg.  222;  and  also  in  Galbraith  ▼.  Neville,  Doug.  Rep.  5,  note.  See 
also,  Lord  Kenyon's  opinion  in  (his  latter  case,  5 Hast,  473,  note. 

b Hnglics  V.  Cornelius,  Rayni.  473.  Burrows  v.  Jeinino,  Sir.  733. 
Hamilton  r.  The  Dutch  East  India  Company,  0 Bro.  C.  P.  by  Tnoi- 
lim,  p.  264.  Lothian  r.  Henderson,  3 Bot.  Sf  Pull.  499.  Graliam  v. 
Maxwell,  2 Dote.  Par.  Cates,  314. 

c VaUel,  b.  2,  c.  7,  s.  84,  83.  Marlene’  Summary  cf  Ike  Lose  of 
Jfaliom,  b.  3,  c.  3,  s.  20.  F.rske.  Inel.  of  Scale.  Law,  vol.  ii.  735. 
Kame'e  Pr.  of  Equity,  eo\.  ii.  3CG. 
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very  generally  recognised  in  the  courts  of  justice  in  this  coun- 
try, in  cases  not  affected  by  the  constitution  and  law  of  the 
United  States.”  There  is  one  exception  in  the  jurispru- 
dence of  some  of  the  states,  as  to  the  force  and  effect  of 
foreign  sentences  in  the  prize  courts  of  admiralty,  bearing 
upon  neutral  rights.  While  those  sentences  are  regarded 
in  the  courts  of  the  United  Stales  os  binding  and  conclusive 
upon  tl)e  same  questions,*  there  has  been  some  difference 
of  opinion,  and  some  collisions  on  this  point,  in  the  decisions 
in  the  state  courts.'  The  weight  of  judicial  authority  ap- 
pears, however,  to  be  decidedly  in  favour  of  the  binding  force 
and  universal  application  of  the  doctrine  of  the  English 
law.'' 


a Hitclicock  ti  Fitcb  v.  Aikio,  1 Cainet'  Rep.  460.  Goix  r.  Low, 
1 Joknt.  Cat.  393.  Taylor  r,  Brydeo,  8 Johns.  Rep.  178.  Aldrich  r. 
Kioney,  4 Conn.  Rep.  380.  Biuell  T.  Briggi,  9 Mau.  Rep.  463. 
WasbiogtoD,  J.,  4 Cranch's  Rep.  442.  Taylor  r.  Pbelps,  1 Horrir  ^ 
GUI,  492.  Barney  v.  Patterson,  6 Harr.  ^ Johns.  182. 

6 Croudson  r.  Leonard,  4 Crunch's  Rep.  434. 

c They  were  declared  to  be  cooclusire,  according  to  the  English 
rale,  upon  the  question  of  neutral  property,  io  a subsequent  snit  upon 
the  policy  rf  insurance,  by  the  courts  of  law  in  New-York.  1 Johsu. 
Cas.  16.  Ludlows  r.  Dale,  2 J(Ans.  Cat.  127.  Vaodenheurel  T.  Utica 
Insurance  Company  ; but  the  doclrioe  io  those  cases  was  reversed 
io  the  Court  of  Errors,  2 Johnson's  Cases,  451.  They  were  declared 
to  be  conclusive,  by  the  Supreme  Conrt  of  Pennsylvania,  in  1 Binney, 
299,  note;  but  the  legislature  of  that  state,  by  an  act  passed  in  March, 
1809,  declared,  that  they  should  not  be  held  concinsive.  They  were 
held  to  be  binding  in  South  Carolina,  2 Bay,  242  ; in  Connecticut,  1 
Day,  142;  io  Massachusetts,  6 .Afajj.  Rep.  277 ; io  Maryland,  Gray  V. 
Swan,  1 Harr.  <p  Johns.  142,  and  in  Cucullu  V.  Louisiana  Ins.  Co.  17 
Martin,  464. 

d The  question,  touching  the  effect  of  foreign  judgments,  has  been 
frequently,  and  very  extensively  and  profoundly  discussed,  before  the 
French  tribunals ; and  it  is  surprising  to  observe  the  very  little  respect 
or  comity  which  has  hitherto  been  afforded  to  the  judicial  decisions  of 
foreign  nations,  in  so  enlightened,  so  polished,  and  so  commercial  a 
country  as  France- 

voL.  n.  16 
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A lis  penders  before  the  tribunals  of  another  jurisdiction 
has,  in  coses  of  proceedings  in  rent,  been  held  to  be  a good 
plea  in  abatement  of  a suit  Thus,  where  a creditor  of  A., 


The  French  jurisprudence  on  this  subject,  disclaimed  anj  authority 
derived  from  tbe^ur  genlium,  and  it  was  placed  entirely  upon  the  basis 
of  the  royal  ordinance  of  1629.  That  ordinance  declared,  that  foreign 
judgments,  for  whatever  cause,  should  not  be  deemed  to  create  any 
lien,  or  hare  any  execution  in  France;  and  that  notwithstanding  the 
judgments,  Frenchmen,  against  whom  they  might  have  been  rendered, 
should  not  be  afiected  by  them,  but  be  entitled  to  have  their  rights  dis- 
cussed de  novo,  equally,  as  if  no  such  judgment  had  been  rendered. 
Opinions  to  that  effect,  given  by  several  celebrated  advocates  of  the 
Parliament  of  Paris,  as  early  as  1664,  are  published  in  the  appendix  to 
Henry’s  TretUite  on  Foreign  Laic,  published  at  London,  1823. 

Emerigon  (Traili  de$  Jhi,  ch.  iv.  sec.  8,  cli.  xii.  sec.  20,]  said,  that 
the  rule  applied  equally  in  favour  of  strangers  domiciled  in  France, 
and  it  applied,  whether  the  Frenchman  be  the  plaintiff  or  defendant ; 
but  as  to  foreign  judgments  between  strangers,  they  might  be  executed 
in  France,  without  any  examination  of  the  merits. 

It  has,  however,  been  a vexed  question,  whether  foreign  judgments, 
as  between  strangers,  were  entitled  to  any  notice  whatever,  or  were  to 
receive  a blind  execution,  without  looking  into  their  merits.  There 
seems  to  hare  been  much  vibration  of  opinion,  and  doubt  and  uncer- 
tainty, on  this  point. 

In  the  elaborate  argument,  which  M.  Merlin  delivered  before  the 
Court  of  Cassation,  in  the  case  of  Spohrer  v.  Moe,  and  which  be  has 
preserved  entire  in  his  Quesfionr  <fe  Droit,  tit.  Jugemenl,  sec.  14,  be 
showed  by  many  judicial  precedents,  that  the  French  law  (jun'spru- 
denee  det  arrets,)  had  been  uniform  from  the  date  of  the  royal  ordi- 
nance, down  to  this  day ; that  nothing  which  had  been  judicially  deci- 
ded under  a foreign  jurisdiction,  had  any  effect  in  France,  and  did  not 
afford  any  ground  or  colour,  even  for  the  exceptio  rei  judicatce.  He 
maintained,  that  the  law  did  not  distinguish  between  cases,  for  that  all 
foreign  judgments,  whoever  might  be  the  parlies,  whether  in  favour  or 
against  a Frenchman  with  a stranger,  or  whether  between  strangers, 
and  whether  the  judgment  was  by  default,  or  upon  confession  or  trial, 
were  of  no  avail  in  France,  and  the  Jurisprudence  des  arrets  rejected 
every  such  distinction.  Whenever  this  rule  bad  been  suspended,  it  had 
been  occasioned  by  the  force  of  special  treaties,  such  as  that  between 
France  and  the  Swiss  cantons,  in  1777 ; or  accorded  by  way  of  reci- 
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a bankrupt,  bad  bona  fide  and  by  regular  process,  attached 
in  another  state  a debt  due  to  A.  and  in  the  hands  of  B.,  it 
has  been  held,  that  the  assignees  of  the  bankrupt  could  not, 


procily  to  a particalar  povrer,  such  as  ia  the  case  of  the  Duke  of  Lor* 
raio,  io  1738.  The  judgment  of  the  Court  of  Cassation,  on  appeal, 
rendered  in  the  year  12  of  the  French  republic,  was,  that  the  foreign 
judgment,  io  that  case,  in  which  a Frenchman  was  one  of  the  parties, 
and  a Norwegian  the  other,  was  of  no  effect  whatever.  (Vide  Reper- 
toire de  juritprudence,  tit.  Jvgcmenl,  sec.  6.  Questions  de  Droit,  b.  t. 
sect  14  j Afterwards,  io  the  case  of  Holker  r.  Parker,  decided  io  the 
Court  of  Cassation,  io  1819,  it  was  settled,  upon  the  authority  of  the  new 
codeeieU,  No.  2 133,  and  2128,  and  of  the  code  deprocedure.  No.  646,  that 
the  ordinance  of  1629  no  longer  applied,  and  that  the  codes  made  no 
distinction  among  foreign  judgments,  and  rendered  them  all  executory, 
or  capable  of  exeention  io  France,  after  being  subject  to  re-examina- 
tion ; and  whoever  sought  to  enforce  a foreign  judgment,  must  show  tbe 
reasons  on  which  it  was  founded.  {Vide  Questions  du  Droit,  par  JV. 
Merlin,  tit.  Jugement,  sec.  14.]  In  that  very  case,  it  bad  been  pre- 
viously decided  by  tbe  Court  of  tbe  First  Instance,  at  Paris,  io  1815, 
that  a foreign  judgment  was  to  be  regarded  as  definitive  between  stran- 
gers, and  to  be  executed  io  France,  without  their  courts  being  permit- 
ted to  take  cognizance  of  tbe  merits.  Tbe  Royal  Court  of  Paris,  in 
1816,  on  appeal,  decided  otherwise,  and  declared,  that  foreign  jndg- 
ments  had  no  effect  io  France,  and  that  the  principle  was  unqualified 
and  absolute,  and  was  founded  on  the  sovereignty  and  independence  of 
oalioos,  and  could  be  invoked  by  all  persons,  subjects,  and  strangers, 
without  distinction.  TbeCourtof  Cassation, on  a further  appeal,  deci- 
ded, that  they  were  to  be  regarded  tub  modo;  they  were  not  to  be  of  any 
force  without  a new  investigation  of  the  merits,  for  a blind  submission  to 
them  would  be  repugnant  to  tbe  nature  of  judicial  tribnoals,  and  strike 
at  tbe  right  of  sovereignty  within  every  independent  territory.  I have 
aaid  that  tbe  rule  was  tellled  io  that  case,  but  it  seems  to  be  difficult  to 
know  when  or  how  the  rule  on  this  subject  can  be  deemed  settled  io 
France,  for  the  conflict  of  opinions  between  tbeir  various  tribunals,  and 
at  different  periods  of  time,  is  extraordinary.  This  very  question,  whe- 
ther a foreign  judgment  between  two  strangers,  could  receive  execn- 
tion  in  France  without  revision  or  discussion,  was  raised  so  recently  as 
January,  1824,  before  a tribunal,  at  Paris,  between  Stacpoole  v.  Stae- 
poote  and  otheri,  and  it  was  decided  io  the  negative,  after  a discussion 
on  each  aide,  distioguisbed  for  depth  of  learning,  and  a lustre  of  ehv 
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by  a subsequent  suit,  recover  the  debt  of  B.-*  The  pendency 
of  the  foreign  attachment  is  a good  pica  in  abatement  of  the 
suit.*  In  such  a case,  the  equity  of  tlie  maxim,  Qui  prior 
est  tempore  potior  est  jure,  forcibly  applies.  Unless  the 
plea  in  abatement  was  allowed  in  such  a case,  the  defendant 
would  be  left  without  protection,  and  would  be  obliged  to  pay 
the  debt  twice,  for  the  courts  which  had  acquired  jurisdiction 
of  the  cause  by  the  priority  of  the  attacliment,  would  never 
permit  the  proceeding  to  be  defeated  by  the  act  of  the  party 
going  abroad,  and  subjecting  himself  to  a suit  and  recovery 
against  him  in  another  state  ; or  by  instituting  proceedings 
in  order  to  avoid  or  arrest  the  course  of  the  suit  first  duly 
commenced  against  him.‘  But,  generally,  a personal  arrest 


quence,  oot  to  be  lorpasaed.  M.  Toullier  veotnree  to  coosider  the 
Freoch  jariiprudeoce,  or  tbe  droit  public  of  France,  as  being  irreroca* 
bl;  established  by  tbe  decree  of  tbe  Court  of  Cassation,  in  1819,  and 
he  considers  it  as  resting  on  sound  foundations.  Foreign  judgments 
are  no  longer  absolute  nullities,  since  they  can  be  declared  executory, 
after  the  French  courts  hare  taken  cognizance  of  tbe  merits  of  them, 
and  bare  acted,  in  respect  to  them,  in  the  nature  of  a court  of  appeal. 
The  rule  applies  to  all  foreign  judgments  without  distinction,  and  the 
Freoch  courts  will  admit  tbe  proofs  taken  in  the  foreign  courts,  locut 
regil  actum.  Vide  TouUier't  Droit  Civil  Francait,  ruiranl  I'ordre  du 
Code,  tome  10,  No.  76  to  86.  Tbe  French  and  tbe  English  law  bare 
now  at  last  approached  rery  near  to  each  other  on  this  interesting  bead 
of  national  jurisprudence.  They  agree  perfectly  when  the  foreign  judg- 
ment is  sought  to  be  enforced  ; but  tbe  French  courts  will  not  permit, 
as  they  certainly  ought,  a plea  of  a foreign  judgment  in  bar  of  a new 
suit  for  tbe  same  cause,  to  be  conclusire,  if  fairly  pronounced  by  a fo- 
reign court,  baring  a jurisdiction  confessedly  competent  for  the  case. 
So  far  tbe  French  Jurisprnd.!i  ce  still  wants  tbe  true  spirit  of  inter- 
national comity.  See  Merlin,  Repertoire,  tit.  Jugement,  sec.  6.  Par- 
dassus,  Droit  Commercial,  t.  5.  1488. 

a he  Cberalier  r.  Lynch,  Doug.  170. 

( Lord  Holt,  in  Brook  r.  Smith,  1 Saik.  280.  Embree  b Collins  r. 
Hanna,  5 Johu.  Rep.  101.  Carrol  r.  M‘Donogh,  10  Martetu’  Louie. 
Rep.  609. 

e Parker,  Cb.  J„  in  Tappan  r.  Poor,  13  Man.  Rep.  423.  S.  P.  in 
Embree  & Collins  r.  Hanna,  5 Johne.  Rep.  103, 104. 
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and  holding  to  bail  in  a foreign  country  cannot  be  pleaded  in 
abatemerii,  and  it  is  no  obstacle  to  a new  arrest  and  liolding 
to  bail  for  the  same  cause  in  the  English  courts,  and  they 
will  not  take  judicial  notice  of  an  arrest  iu  a foreign  coun- 
try ;•  and  the  same  rule  of  law  has  been  declared  in  New- 
York.* 

(4.)  Of  divorce  a mensa  et  thoro. 

The  statute  of  New-York'  authorizes  the  Court  of  Chan- 
cery to  allow  of  qualified  divorces  a mensa  et  thoro,  found- 
ed on  the  complaint  of  the  wife  of  cruel  and  inhuman 
treatment,  or  such  conduct  as  renders  it  unsafe  and  improper 
for  her  to  cohabit  with  her  husband  ; or  for  wilful  desertion 
of  her,  and  refusal  or  neglect  to  provide  for  her.  The  court 
may  decree  a separation  from  bed  and  board  for  ever,  or  for  a 
limited  lime,  in  its  discretion,  and  the  decree  may  be  revoked 
at  any  lime  by  the  same  dfcurt  by  which  it  was  pronounced, 
under  such  regulations  and  restrictions  as  the  court  may  im- 
pose, upon  the  joint  application  of  the  parties,  and  upon  their 
producing  satisfactory  evidence  of  their  reconciliation.*' 

To  entitle  the  court  to  sustain  such  a suit,  the  parties  must 
be,  (1)  inhabitants  of  the  state  ; (2)  or  the  marriage  have 
taken  place  in  the  state,  and  the  wife  an  actual  resident  at 
the  time  of  exhibiting  the  complaint  ; (3)  or  the  parties  must 
have  been  inhabitants  of  the  state  at  least  one  year,  and  the 
wife  an  actual  resident  at  the  time  of  filing  the  bill.‘ 

These  qualified  divorces  are  allowed  by  the  laws  of  almost 
all  countries.  In  England,  they  are  allowed  only  projtter 
scevitiam  aut  adulterinm  ; and  where  there  is  a separation 


a Maale  v.  Murray,  7,  Term,  470.  Imlay  v.  Ellefsca,  2 Ecul,  453. 
6 Mitcbell  v.  Bunch,  2 Paige,  606. 
c .AT.  Y.  Revited  Slalutet,  vol.  ii.  146. 
d Ibid.  146, 147.  see.  50,  51.  56. 
e Ibid-  146,  MC.  30. 
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for  such  a cause,  if  the  parties  come  together  again,  the  same 
cause  cannot  be  revived.” 

In  determining  what  is  savUia,  by  the  ecclesiastical  law, 
we  find  it  slated,  in  Evans  v.  Evans*  that  it  is  necessary 
there  should  be  a reasonable  apprehension  of  bodily  hurt. 
The  courts  keep  the  rule  very  strict.  The  causes  must  be 
grave  and  weighty,  and  sliow  such  a state  of  personal  danger 
as  that  the  duties  of  the  married  life  cannot  be  discharged. 
Mere  austerity  of  temper,  petidance  of  manners,  rudeness  of 
language,  a want  of  civil  attention,  even  occasional  sallies  of 
passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount 
to  that  cruelty  against  which  ilie  law  can  relieve.  The  wife 
must  disarm  such  a disposition  in  the  husband  by  the  w'ea- 
pons  of  kindness.” 

This  being  the  rule  of  the  English  courts,  it  would  appear 
that  divorces  a tnensa  are  placed,  by  the  statute  of  New- 
York,  on  rather  broader  grounA.  They  are  not  only  for 
cruelty,  but  generally  for  such  conduct  on  the  part  of  the  hus- 
band towards  his  wife,  as  renders  it  unsafe  and  improper  for 
her  to  cohabit  with  him,  and  be  under  his  dominion  and  con- 
trol. Probably  the  word  unsafe,  in  our  statute,  may  mean 
the  same  thing  as  the  reasonable  apprehension  of  bodily  hurt 
in  the  English  cases.  It  was  considered,  in  the  case  of 
Barrere  v.  Barrere,*  that  the  danger  or  injury  must  be 
serious,  and  the  slightest  assault  or  touch  in  anger  was  not, 
in  ordinary  cases,  sufiScient.  It  was  likewise  held,  in  that 
case,  that  the  separation  need  not  be  declared  to  be  for  any 
specific  time,  but  may  be  left  general  and  indefinite,  with 


a Lord  Eldon,  11  532. 

6 1 Haggard'M  Consist.  Rep.  35. 

c 1 Haggard’s  Consist.  Rep.  364.  409.  vol.  ii.  p.  148.  Polhier^ 
Praili  du  Conirat  de  Manage^  sec.  509.  2 Mass.  Rep.  150.  3 Ibid. 

321.  4 Ibid.  587.  But  it  is  cruelty,  in  judgment  of  law,  if  the  wilful 
conduct  of  the  husband  exposes  the  wife  to  bodily  hazard  and  intolera- 
ble hardship.  D’Aguilar  v.  D'Aguilar,  1 Hogg.  E,  R.  773. 
d 4 ToAfU.  Ck.  Rip.  187. 
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liberty  to  the  parties  to  be  reconciled  -when  they  please, 
and  to  apply  to  be  discharged  from  the  decree.  The  de- 
cree of  divorce  is  always,  by  the  canon  law,  sub  spe  rccon- 
ciliationis.‘‘ 

The  statute  above  referred  to  seems  to  have  considered  the 
wife  us  the  only  infirm  party  who  stands  in  need  of  such  pro- 
teclioii,  for  it  confines  the  divorce  a mensa,  for  cruelty,  de- 
sertion, or  other  improper  conduct,  to  such  conduct  in  the 
husband  but  the  English  ecclesiastical  law  makes  no  such 
distinction,  and  divorces  are  granted,  on  a bill  by  the  hus- 
btind,  for  cruel  usage  by  the  wife.*  U|K>n  these  separations 
from  bed  and  board,  the  children  that  the  wife  has  during 
the  separation,  are  bastards,  for  due  obedience  to  the  decree 
is  to  be  presumed,  unless  the  contrary  be  shown.*'  If,  how- 
ever, cohabitation  between  the  husband  and  wife  existed,  the 
presumption  of  illegitimacy  is  destroyed.  This  is  the  gene- 
ral law,  and  when  the  Neic-  York  Revised  iS/atuies‘  declare, 
that  a child  begotten  and  born  during  the  separation  of  its 
mother  from  her  husband,  pursuant  to  a divorce  a mensa 
et  thoro,  shall  be  deemed  a bastard,  it  is  to  be  taken,  as  1 
apprehend,  subject  to  the  same  qualifications  which  accompa- 
nied the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazardous 
to  the  morals  of  the  parties.  In  the  language  of  the  Eng- 
lish courts,  it  is  throwing  the  parties  back  upon  society,  in 


a Bums’  Eccl.  Law,  tit.  Marriag^c,  c.  II,  sec.  4.  Oughlon's  Ordo 
Jud.  til.  215,  tec.  3.  Bynk.  Q.  Jur.  I'riv.  I.  2,  c.  8. 

4 Vanveghteo  v.  Vanvcglilen,  i Johns.  Ch.  Rep.  501.  By  a statute 
of  New-York,  of  lOlb  April,  1324,  ch.  205,  sec.  12,  the  Court  of  Chau- 
cery  was  autliorized  to  ilccree  a divorce  a mensa,  oo  the  coinplaiot  of 
the  husband,  aud  that  prorisiou  is  deemed  to  be  in  force,  uotwithslaod- 
iog  the  general  provisioo  in  the  revised  laws,  conliDiag  that  remedy  to 
the  wife.  Perry  w.  Perry,  2 Paige,  501. 
c Kirkmau  y.  Kirkmao,  I Haggard,  409. 
d St.  George  r.  St.  Margaret,  1 Salk.  123. 
e Vol.  j.  641. 
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the  undefined  and  dangerous  characters  of  a wife  without  a 
husband,  and  a husband  without  a wife.  The  ecclesiastical 
law  has  manifested  great  solicitude  on  this  subject,  by  requi- 
ring, in  every  decree  of  separation,  an  express  monition  to 
the  parties  “ to  live  chastely  and  continently,  and  not,  during 
each  other’s  life,  contract  matrimony  with  any  other  person 
and  security  was  formerly  required  from  the  party  suing  for 
the  divorce,  to  obey  the  mandate.“  The  statute  allows  the 
husband,  on  such  a bill  by  the  wife,  for  ill  conduct,  to  show, 
in  his  defence,  and  in  bar  of  the  suit,  a just  provocation  in 
the  ill  behaviour  of  the  wife,  and  this  would  have  been  a 
good  defence,  even  without  the  aid  of  the  statute.*  And  on 
these  separations  from  bed  and  board,  the  courts  intrusted 
with  the  jurisdiction  of  the  subject,  will  make  suitable  provi- 
sion for  the  support  of  the  wife  and  children,  out  of  the  hus- 
band’s estate,  and  enforce  the  decree  by  secjiiestration  ; and 
the  chancellor,  in  New- York,  may  exercise  his  discretion  in 
the  disposition  of  the  infant  children,  and  vary  or  annul  the 
same  from  time  to  time,  as  circumstances  may  require.'  I 
apprehend  there  is  not,  in  these  United  States,  any  essen- 
tied  difference  in  principle,  or  departure  from  the  doctrines 
of  the  English  law,  on  the  subject  of  divorces  a viensa  et 
thoro.* 


a Burnt'  Eccl.  Late,  tit.  Marriage,  ch.  11,  sec.  4.  Barrere  t.  Bar- 
rere,  4 Juhnt.  Ch.  Rep.  196.  198.  Vaovegbteo  v.  VaDvegbteo,  t6u/. 
p.  501. 

6 Jfe\c-York  Revited  Stnlutei,  vol.  ii.  147,  sec.  53.  Waring  t. 
Waring,  2 Haggard's  Contitl.  Rep.  154. 

c JV.  Y.  Reeited  Slalulet,\u\.  ii.  147,  sec.  54,  55.  Ibid  148,  tec. 
59,  60.  Barrere  v.  Barrere,  4 Johns.  Ch.  Rep.  197. 

d Reese's  Dometlk  Relations , cli.  16.  Thompson  V.  Tbompton,  Z 
Dallas,  128.  Warren  v.  Warren,  3 .Hast.  Rep.  321. 
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Lecture  xxviii. 


OF  HIT8BAND  AND  WIFE. 

The  legal  effects  of  marriage,  are  generally  deducible  from 
(he  principle  of  the  common  law,  by  which  the  husband  and 
wife  are  regarded  as  one  person,  and  her  legal  existence  and 
authority  in  a degree  lost  or  suspended,  during  the  continu- 
ance of  the  matrimonial  union.*  From  this  principle,  it 
fcdlows,  that  at  law  no  contracts  can  be  mode  between  the 
husband  and  wife,  without  the  intervention  of  trustees  ; for 
she  is  considered  as  being  sub  potestale  viri,  and  incapable 
of  contracting  with  him  ; and  except  in  special  cases,  within 
the  cognizance  of  equity,  the  contracts  which  subsisted  between 
them  prior  to  the  marriage,  are  dissolved.  The  wife  cannot 
convey  lands  to  her  husband,  though  she  may  release  her  dow- 
er to  his  grantee  ; nor  can  the  husband  convey  lands  by  deed 
directly  to  the  wife.*  The  husband  may  devise  lands  to  bis 
wife,  for  the  instrument  is  to  take  effect  after  his  death ; and  by 
a conveyance  to  uses,  he  may  create  a trust  in  favour  of  his 
wife,'  and  equity  will  decree  performance  of  a contract  by  the 
husband  with  bis  wife,  for  her  benefit.^  The  general  rule  is, 
that  the  husband  becomes  entitled,  upon  the  marriage,  to  all 
the  goods  and  chattels  of  the  wife,  and  to  the  rents  and  profits 


a C^.  £t«.  ns.s.  tS7,  b.  Z,iU.aec.  168.  391. 
b Martin  v.  Martin,  1 Oreenleaf,  394.  Rowa  ▼.  Hamilton,  3 Orttn- 
l«Sf,83. 

c C».  Lot.  Ui,t. 

d Moore  r.  EUis,  Btab.  205.  LivioEiton  v.  Liriaptoa,  2 Johat. 
Ck.  R$p.  537.  Shepard  v.  Shepard,  7 Johnt.  Ch.  Rep.  57. 
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of  her  lands,  and  he  becomes  liable  to  pay  her  debts,  and 
perform  her  contracts. 

According  to  the  plan  of  these  general  disqubitions, 
I cannot  undertake  to  enter  very  minutely  into  the  nume- 
rous distinctions  and  complex  regulations  which  appertain  to 
the  law  of  husband  and  wife.  My  purpose  will  be  answered, 
if  I shall  be  able  to  collect  and  illustrate  the  leading  principles 
only  ; and  that  I may  be  able  to  do  this  clearly,  and  to  the 
satisfaction  of  the  student,  I shall  consider  the  subject  in  the 
following  order ; 

1.  The  right  which  the  husband  acquires  by  marrbge  in 
the  property  of  the  wife. 

2.  The  duties  which  he  assumes  in  the  character  of  hus- 
band. 

3.  How  far  the  wife  is  enabled  by  law  to  act  during  co- 
verture, as  a feme  sole. 

4.  Her  competency,  in  the  view  of  a Court  of  Equity,  to 
deal  with  her  property. 

5.  Other  rights  and  disabilities  incident  to  the  marriage 
union. 

I.  The  right  which  the  husband  acquires  by  marriage, 
in  the  property  of  the  wife. 

(1.)  If  the  wife,  at  the  time  of  marriage,  be  seised  of  an 
estate  of  inheritance  in  land,  the  husband,  upon  the  marriage, 
becomes  seised  of  the  freehold  yr/re  uxoris,  and  he  takes  the 
rents  and  profits  during  their  joint  lives.*  It  b a freehold 
estate  in  the  husband,  since  it  must  continue  during  their 
joint  lives,  and  it  may,  by  possibility,  last  during  hb  life.  It 
will  be  an  estate  in  him  for  the  life  of  the  wife  only,  unless 
he  be  a tenant  by  the  curtesy.  It  will  be  an  estate  in  him 
for  his  own  life,  if  he  dies  before  hb  wife,  and  in  that  event, 
she  takes  the  estate  again  in  her  own  right.  If  the  wife  dies 
before  the  husband,  without  having  had  issue,  her  heirs  im- 


a Co.  ZrtU.  36t,  a. 
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mediately  succeed  to  the  estate.  If  theie  has  been  a child 
of  the  marriage  born  alive,  the  husband  takes  the  estate  ab- 
solutely for  life,  as  tenant  by  the  curtesy,  and  on  his  death, 
the  estate  goes  to  the  wife,  or  her  heirs  ; and  in  all  these  cases, 
the  emblements  growing  upon  the  land,  at  the  termination 
of  the  husband’s  estate,  go  to  him,  or  his  representatives. 

During  the  continuance  of  the  life  estate  of  the  husband, 
he  sues  in  bis  own  name  for  an  injury  to  the  profits  of  the 
land,  but  for  an  injury  to  the  inheritance,  the  wife  must  join 
in  the  suit,  and  if  the  husband  dies  before  recovery,  the  right 
of  action  survives  to  the  wife."  If  the  husband  himself  com- 
mits waste,  the  coverture  is  a suspension  of  the  common  law 
remedy  of  the  wife  against  him.  If  the  assignee,  or  creditor 
of  the  husband,  who  takes  possession  of  the  estate,  on  a sale 
on  execution  of  his  freehold  interest,  commits  waste,  the  wife 
has  her  action  against  him,  in  which  the  husband  must  join ; 
for  though  such  assignee  succeeds  to  the  husband’s  right  to 
the  rents  and  profits,  he  cannot  commit  waste  with  impu- 
nity.* So  also,  the  heir  of  the  wife  may  sue  the  husband  for 
the  waste,  and  no  doubt  tlie  Court  of  Chancery  would  stay 
by  injunction  the  husband’s  waiste,  on  behalf  of  the  wife  her- 
self. But  it  seems,  that  from  want  of  privity,  the  heir  of  the 
wife  cannot  bring  an  action  of  waste  against  the  assignee  of 
the  husband,  though  it  may  be  brought  against  the  husband 
himself,  for  waste  done  by  his  assignee,  and  he  shall  recover 
the  land  of  the  assignee.'^  The  subtle  distinction  in  Walkefs 
case,*  and  which  we  have  followed,  was,  that  if  the  tenant 
by  the  curtesy  assigns  over  his  esttte,  the  heir  of  the  wife  can 
sue  him  for  waste  done  after  the  assignment ; but  if  the  heir 


a Weller  and  others  r.  Baker,  3 Wilt.  433,  424.  It  is  there  said  to 
be  difficult  to  reconcile  the  cases,  as  to  the  joinder  of  husband  and  wife, 
ia  actions  relating  to  the  land. 
b Bab  aod  wife  r.  Perley,  1 Oremleaf't  Rep,  6. 
c Bates  t.  Sbraeder,  13  Johnt.  Rep.  360. 
d 3 Co.  9S. 
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grants  over  the  reversion,  the  grantee  cannot  sue  the  hus- 
band, for  the  privity  of  the  action  is  destroyed.  He  cap  only 
sue  the  assignee  of  the  husband,  for  as  between  them  there  is 
a privity  of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife,  or 
a joint  purchase  be  made  by  them,  during  coverture,  they 
are  not  properly  joint  tenants,  nor  tenants  in  common,  for 
they  are  but  one  person  in  law,  and  cannot  lake  by  moieties. 
They  are  both  seised  of  the  entirety,  and  neither  can  sell 
without  the  consent  of  the  other,  and  the  survivor  takes  the 
whole.  This  species  of  tenancy  arises  from  the  unity  of  bus- 
band  and  wife,  and  it  applies  to  an  estate  in  fee,  for  life,  or 
for  years.  If  the  grant  be  made  to  the  husband  and  wife 
and  B.,  or  to  the  husband  and  wife  and  B.  and  C.,  the 
grantees  are  all  joint  tenants  as  between  themselves,  but  the 
husband  and  wife  are  tenants  by  entireties,  as  between  each 
other,  and  as  for  all  the  pui  poses  of  ownership  the  husband 
and  wife  are  but  one  person  in  law,  they  take  only  a moiety 
of  the  land  in  the  one  case,  and  only  a third  of  it  in  the 
other.*  If  they  are  tenants  by  entireties  of  a term  for  years, 
the  husband  may  alien  the  entirety  so  ps  to  bind  the  wife.^ 
The  same  words  of  conveyance,  which  would  make  two 
other  persons  joint  tenants,  will  make  the  husband  and  wife 
tenants  of  the  entirely.  This  is  a nice  distinction  laid  dowp 
in  the  old  books,  and  it  continues  to  this  day  to  be  the  law.* 


a 1M>.  sec.  391. 

b Grute  r.  Locroft,  Cro.  E.  387.  lo  (be  state  of  Ohio,  do  joiot- 
tenancy  exists,  aod  the  dgctriae  of  surTirorsbip  is  ankoown,  ereo  as 
to  a devise  to  husband  aod  wife,  and  they  take  as  teoaots  in  commoD, 
and  not  as  tenants  of  the  entirety.  Sergeant  v.  Steenberger,  3 Ohio 
Rep.  305. 

e IaU.  sec.  391.  665.  Co.  LiU.  187,  b.  188,  a.  351.  Bro.  Abr. 
tit.  Cm  in  vita,  8.  3 Blaeke.  Rep.  1314.  Doe  v.  Farratt,  S Term, 
653.  16  Johns.  Rep.  115.  5 Johsis.  Ch.  Rep.  437.  Den  v.  Hardeo- 

bergb,  5 Hoisted,  43.  3 Randolph's  Rep.  179.  Mr.  Preston  (Abstracts 
of  Title,  to),  ii.  41.)  says,  that  as  the  law  is  now  understood,  basbaod 
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The  husband  alone  may  grant  or  charge  the  wife’s  land 
during  their  joint  lives,  and  if  he  be  tenant  by  the  curtesy, 
during  his  own  life.  He  cannot  alien  or  encumber  it,  if  it  be 
a freehold  estate,  so  as  to  prevent  the  wife,  or  her  heirs,  after 
his  death,  from  enjoying  it,  discharged  from  his  debts  and  en- 
gagements. But  from  the  authorities,  when  closely  ex- 
amined, says  Mr.  Preston,*  it  seems,  that  the  husband  has 
the  power  to  transfer  the  whole  estate  of  his  wife,  and  the 
estate  will  be  in  the  alienee  of  the  husband,  subject  to  the 
right  of  enlry  of  the  wife,  or  her  heirs,  and  which  entry  is 
necessary  to  revest  the  estate  afler  the  husband  discontinues 
it.  She  was  driven  at  common  law  to  her  writ  of  right,  as 
her  only  remedy  ; but  Lord  Coke  says,*  be  found  that  in  the 
times  of  Bracton  and  Fleta,  the  writ  of  entry  cut  tn  vUa,  was 
given  to  the  wife,  upon  the  alienation  of  her  husband,  and 
this  was  her  only  remedy  in  the  age  of  Littleton.*  That  writ 
became  obsolete  after  the  remedial  statute  of  32  Hen.  VUI. 
c.  28,  which  reserved  to  the  wife  her  right  of  entry,  notwith- 
standing her  husband’s  alienation  ; and  the  writ  of  entry  lay 
even  if  she  had  joined  with  her  husband  in  a conveyance  by 
feoffment  or  bargain  and  sale,  for  such  conveyances  were 
deemed  the  sole  ocl  of  the  husband,  as  the  wife  was  not  sepa- 
rately examined.^ 


aod  wife  maj,  bj  eiprut  word*,  be  made  teoanti  ia  commoD  by  a (ift 
to  them  darings  corerture. 

a Ettay  on  Abriract*  of  Title,  rol.  i.  334.  435,  436. 
b i Itul.  343. 

c Liu.  tec.  594.  The  extent  of  tbe  remedy  under  tbia  ancient  writ, 
may  be  aeen  io  Bro.  Abr.  tit.  Cut  in  vita,  and  F.  N.  B.  193.  b.  L 
d Co.  LiU.  336,  a.  Tbe  statute  of  32.  Hen.  VIII.  was  re-enacted 
in  Mew-York,  in  1787,  by  act,  10th  sess.  cb.  48.  But  it  does  not  ap. 
pear  io  tbe  revision  of  1830,  and  tbe  action  of  ejectment  was  doubtless 
deemed  commensurate  with  every  right  to  tbe  recovery  of  land.  JY, 
T.  Rented  Statute*,  vol.  ii.  303.  Io  Maryland,  under  tbe  statute  of 
1786,  tbe  husband  may  elect,  in  right  of  his  wife,  to  take  ber  ancestor's 
lands  at  tbe  valuation  of  commissioners,  aod  pay  or  give  bonds  to  tbe 
co-beirs  of  tbe  wile  for  tbeir  just  proportions  of  tbe  estate,  and  tbat 
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(2.)  If  the  wife,  at  the  time  of  the  marriage,  hath  an  estate 
for  her  life,  or  for  the  life  of  another  person,  the  husband  be- 
comes seised  of  such  an  estate  in  right  of  his  wife,  and  is  en- 
titled to  the  profits  during  the  marriage.  On  the  death  of 
the  wife,  the  estate  for  her  own  life  is  gone,  and  the  husband 
has  no  further  interest  in  it.  But  if  she  have  an  estate  for 
the  life  of  another  person,  who  survives  her,  the  husband  be- 
comes a special  occupant  of  the  land  during  the  life  of  such 
other  person.  After  the  estate  for  life  has  ended,  the  land 
goes  to  the  person  entitled  in  reversion  or  remainder,  and  the 
husband,  quasi  husband,  has  no  more  concern  with  it.  This 
estate  the  husband  can  only  sell  or  charge  to  the  extent  of  his 
interest  in  it,  and  his  representatives  take  as  emblements  the 
crops  growing  at  his  death. 

(3.)  The  husband,  upon  marriage,  becomes  possessed,  also, 
of  the  chattels  real  of  the  wife,  as  leases  for  years,  and  the  law 
gives  him  power,  without  her,  to  sell,  assign,  mortgage,  or 
otherwise  dispose  of  the  same  as  he  pleases,  by  any  act  in  hia 
lifetime  ;*  except  it  be  such  an  interest  as  the  wife  hath,  by 
the  provision  or  consent  of  her  husband,  by  way  of  settle- 
ment.* Such  chattels  real  are  also  liable  to  be  sold  on  execu- 
tion for  his  debts.  If  he  makes  no  disposition  of  the  same  in 
his  lifetime,  he  cannot  devise  the  chattels  real  by  will and 
the  wife,  after  his  death,  will  take  the  same  in  her  own  right, 
without  being  executrix  or  administratrix  to  her  husband. 
If  he  grants  a rent  charge  out  of  the  same,  without  altering 
the  estate,  the  rent  charge  becomes  void  at  his  death.  If  he 
survives  his  wife,  the  law  gives  him  her  chattels  real,  abso- 
lutely, by  survivorship  ; for  he  was  in  possession  of  the  chat- 


electioD  ve«t>  io  him  the  fee  u a purchaser,  to  the  exclotioo  of  the  with. 
Stereos  r.  Richardson,  6 Harr,  if-  Johns.  166. 
a Co.  Lilt.  46,  b. 

6 Sir  Edirard  Tamer’s  case,  1 Fern.  T. 
c Co.  Lilt.  351 , a. 
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tel  real  during  the  coverture,  by  a kind  of  joint  tenancy  with 
the  wife.* 

(4.)  As  to  debts  due  to  the  wife,  at  the  time  of  her  mar.> 
riage,  by  bond,  note,  or  otherwise,  and  which  are  termed 
chases  in  action,  the  husband  has  power  to  sue  for,  and 
recover  the  same ; and  when  recovered,  and  reduced  to  pos- 
session, the  money  becomes  absolutely  his  own.  So,  he  has 
power  to  release,  and  discharge,  and  assign  the  debts,  and  to 
change  the  securities,  with  the  consent  of  the  debtor.  But  if 
he  dies  before  he  recovers  the  money,  or  alters  the  security, 
the  wife  will  be  entitled  to  the  debts  in  her  own  right,  with- 
out administering  on  his  estate,  or  holding  the  same  as  assets 
for  his  debts.  If  his  wife  dies,  and  he  survives  her,  before  he 
has  reduced  the  chose  in  action  to  possession,  it  does  not 
strictly  survive  to  him  ; but  he  is  entitled  to  recover  the  same 
to  his  own  use,  by  acting  as  her  administrator.  By  the 
statute  of  distributions  of  22  and  23  Charles  II.,  and  the  25th 
section  of  the  statute  of  29  Charles  II.  c.  3,  in  explanation 
thereof,  and  which  have  in  substance  been  re-enacted  in 
New-York  and  the  other  states  of  the  union,*  the  husbands 
of  femes  covert  who  die  intestate,  have  a right  to  administer 
upon  their  personal  estate,  and  to  recover  and  enjoy  the  same. 
Under  the  statute,  it  is  held,  that  the  huslmnd  is  entitled,  for 
his  own  benefit,  jure  mariti,  to  administer,  and  to  lake  all 
her  chattels  real,  things  in  action,  and  every  other  species  of 
personal  property,  whether  reduced  to  possession,  or  contin- 
gent, or  recoverable  only  by  suit.‘  But  if  the  wife  leaves 
chases  in  action  not  reduced  to  possession  in  the  wife’s  life, 
the  husband  will  be  liable  for  her  debts  dum  sola,  to  that 
extent ; for  those  choses  in  action  will  be  assets  in  his  hands.^ 


a Cd.  Liu.  351,  b.  Balter' t note,  304,  to  Co.  LtU.  lib.  3.  351,  a.  1 
Rot.  Abr.  345.  pi.  40. 

5 AT.  Y.  Rented  SlatiUet.  rol.  ii.  75,  «ec.  SO.  Ibid.  98,  sec.  79. 
e Wbitalier  v.  Whitaker,  6 Jobru.  Rep.  112. 

d Heard  v.  Stanford,  3 P.  Wmt.  409.  411.  Catettemp.  Talb.  173. 
S.  C.  He  is  ooljr  liable  as  administrator  on  the  estate  of  the  wife 
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It  n also  settled,  that  if  the  husband  who  has  survived  his 
wife,  dies  before  he  has  recovered  the  chases  in  action,  his 
representatives  arc  entitled  to  that  species  of  property,  and  the 
right  of  administration  follows  the  right  of  the  estate,  and 
is  to  be  granted  to  the  next  of  kin  of  the  husband  ; and  the 
representatives  of  the  husband,  who  administer  upon  the  assets 
of  the  wife  remaining  unadininislered,  are  liable  for  her  debts 
to  her  creditors,  in  preference  to  the  creditors  of  the  husband.* 
So,  if,  after  the  husband  has  administered  in  part  on  his  wife’s 
estate,  and  dies,  and  administration  de  botiis  non  of  the  wife, 
should  be  obtained  by  a third  person,  or  by  the  next  of  kin  of 
the  wife,  who  is  entitled  to  it,  he  would  be  deemed  a mere 
trustee  for  the  reprraentatives  of  the  husband.* 

It  has  been  considerably  discussed  in  tbe  books,  by  what 
tide  the  husband,  surviving  his  wife,  takes  her  chases  in  ac- 
tion. It  has  often  been  said,  that  he  takes  by  the  statute  of 
distributions  as  her  next  of  kin.  But,  from  the  language  of 
the  English  courts,  it  would  seem  to  be  more  proper  to  say, 
that  he  takes  under  the  statute  of  distributions  as  husband, 
wkb  a right  in  that  capacity  to  administer  for  his  own  bene- 
fit ; for,  in  the  ordinary  sense,  neither  the  husband  nor  wife 
can  be  said  to  be  next  of  kin  to  the  other.* 

What  will  amount  to  a change  of  property  in  action  be- 
longing to  the  wife,  so  as  to  prevent  it  from  going  back  to  the 
wife  in  case  she  survives  her  husband,  was  discussed  in  tbe 
case  of  Schuyler  v.  Hoyle.*  It  was  there  shown,  that  the 
husband  may  assign,  for  a valuable  consideration,  his  wife’s 
chases  in  action  to  a creditor,  free  from  the  wife’s  contingent 


for  her  debti,  to  tbe  extent  of  the  assets  receired  b;  him.  .V.  Y.  Rt- 
viied  Statuta,  rol.  ii.  75. 
a .V.  Y.  Reviled  SbUulet,  vol.  ii.  75. 

5 BuUer't  note,  304  to  lib.  3,  Co.  Lilt..  Spencer,  J.,  6 Johns.  Rep. 
118.  1 Hogg.  Eccl.  Rep.  341. 

e 3 yeeetf,  846,  247.  14  Keiey,  381,  382.  15  yeeey,  537.  18 

Veety,  49.  55,  56. 
i 5 Johns.  Ch.  jRgr.  196. 
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right  of  survivorship.  The  doctriae  thnt  the  husband  may 
assign  the  wife’s  chase  in  action  for  a valuable  consideration, 
and  thereby  bar  lier  of  her  right  of  survivorship  in  tlie  debt, 
but  subject  nevertheless  to  the  wife’s  equity,  has  been  frequent- 
ly declared,  and  is  understood  to  be  a settled  rule.”  Such  an 
appropriation  of  the  property  is  the  exercise  of  an  act  of 
ownership  for  a valuable  purpose,  and  an  actual  appropriation 
of  the  chattel  which  the  husband  had  a right  to  make, 
though  the  doctrine  does  not  seem  to  be  quite  settled  in  Eng- 
land.* But  a voluntary  assignment  by  the  husband  of  the 
wife’s  chases  in  action^  without  consideration,  will  not  bind 
her  if  she  survives  him.  The  rule  is,  that  if  the  husband 
appoints  an  attorney  to  receive  the  money,  and  he  receives  it, 
or  if  he  mortgages  the  wife’s  chases  in  action,  or  assigns 
them  without  reservation,  for  a valuable  consideration,  or  if  he 
recovers  her  debt  by  a suit  in  his  own  name,  or  if  hereleases  the 
debt,  in. all  these  cases,  upon  his  death,  the  right  of  survivor- 
ship in  the  wife,  to  the  property,  ceases.  And  if  the  husband 
obtairts  a Judgment  o(  decree,  as  to  money  to  which  he  was 
entitled  in  right  of  his  wife,  and  the  suit  was  in  his  own 
name  alone,  the  property  vests  in  him  by  the  recovery,  and 
is  BO  changed  as  to  take  away  the  right  of  survivorship  in 
the  wife.  If  the  suit  was  in  their  joint  names,  and  he  died 


« Carteret  r.  Patchal.  3 P.  Wou.  t97.  Bales  v.  Dandy,  2 Aik. 
206.  Jewson  v.  Moulson,  ibid.  417.  Johnson  v.  Johnson,  I Ja,  Sf 
Walk.  456.  Schuyler  v.  Hoyle,  abot'C  cited.  Kenny  v.  Uilall,  5 
JoknM.  Ck.  Rep.  464. 

b 1(  was  questioned  frequently  by  the  master  of  tlie  rolls,  in  Milford 
r.  Milford,  9 Petty,  61.  Morley  r.  Wright,  It  ibid.  17.  Purdew  v. 
Jackson,  I Rattelt,  63.  In  B iltt  v.  Dandy,  the  husband’s  mortgage 
of  bis  (vife's  cliose  in  action,  wa^  held  to  be  a disposiiion  of  it  pro  tanto, 
aa  as  to  render  the  wife's  right  of  survivorship,  subject  to  the  mort- 
gage; though  even  that  seems  to  be  questioned  in  Hartman  v.  Dowdel, 
I Aaiete,  279.  The  opinion,  however,  that  the  mortgage  is  a binding 
dispositioo  of  the  wife's  properly  to  the  extent  of  the  mortgage,  is  tbe 
one  best  supported  by  reason  and  auttiorily. 

Voi..  II.  18 
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before  he  had  reduced  the  property  to  poeseasion,  the  wife,  as 
survivor,  would  take  the  benefit  of  the  recovery."  It  is  seltied 
that  in  a suit  in  chancery,  by  the  husband,  to  recover  a lega- 
cy, or  distributive  share  due  to  the  wife,  she  roust  be  made  a 
party  with  him,  and  then  the  court  will  require  the  husband 
to  make  a suitable  provision  for  the  wife  out  of  the  property. 
The  Court  of  Chancery  has  always  discovered  an  anxiety  to 
provide  for  the  wife  out  of  her  property  in  action,  which  the 
husband  may  seek  to  recover.  If  he  takes  possessbn  in  the 
character  of  trustee,  and  not  of  husband,  it  is  not  such  a pos- 
session as  will  bar  the  right  of  the  wife  to  the  property  if  she 
survives  him.  The  property  must  come  under  the  actual 
control  and  possession  of  the  husband,  quasi  husband,  or  the 
wife  will  take  as  survivor,  instead  of  the  personal  representa- 
tives of  the  husband. 

A general  assignment  in  bankruptcy  passes  the  wife’s  pro- 
perty, and  her  choses  in  action,  subject  to  her  right  of  survi- 
vorship ; and  if  the  husband  dies  before  the  assignees  have 
reduced  the  property  to  possession,  it  ^11  survive  to  the  wife, 
for  the  assignees  possess  the  same  rights  as  the  husband  be- 
fore the  bankruptcy,  and  none  other.*  It  has  been,  accord- 
ingly, held,  that  a legacy  in  stock  was  not  reduced  to  posses- 
sion by  such  an  assignment,  so  as  to  bar  the  wife’s  right  of 
survivorship,  and  the  wife  took  it  by  survivorship  as  against 
the  assignees.' 


a Hilliard  ?.  Hambridge,  36.  Lord  Hardwicke,  in  Garforih 

T.  Bradley,  2 Vttey^  675.  M*Dowl  v.  Charles,  6 Johnt*  Ch.  Rep.  13?. 

h Milea  r.  Williams,  1 P.  Wm$,  249.  Mitchell  t.  Hughes,  6 Bing. 
689. 

c Milford  v.  Milford,  9 Vetey^  87.  Purdew  t.  Jackson,  I RuettXl^ 
70.  Pierce  T.  Thornely,  2 •Simoni,  167.  180.  The  husband's  assign- 
menl  of  the  wife’s  reversionary  interest  in  a chattel,  will  not  bind  her 
if  she  survives  him,  and  the  interest  continues  reversionary  to  his  death, 
and  the  husband  does  not,  in  his  lifetime,  reduce  the  chose  in  action 
into  possession.  Honner  r.  Morton,  3 65.  Hornsby  v.  Lee, 

2MadiL  CK.  R/cp.  10. 
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The  wife’s  equity  to  a reasonable  provision  out  of  her  proper- 
ty for  the  support  of  herself  and  her  children,  makes  a distin- 
tioguished  6gure  in  the  modern  chancery  cases,  which  relate 
to  the  claims  of  the  husband  upon  the  properly  of  his  wife 
in  action.  If  the  husband  wants  the  aid  of  chancery  to  en- 
able him  to  get  possession  of  his  wife’s  property,  he  must  do 
what  is  equitable,  by  making  a reasonable  provision  out  of  it 
for  the  maintenance  of  her  and  her  children.  Whether  the 
suit  for  the  wife’s  debt,  legacy,  or  portion,  be  by  the  husband, 
or  by  his  assignees,  the  result  is  the  same,  and  a proper 
settlement  on  the  wife  must  first  be  made  of  a proportion  at 
the  property."  The  provision  is  to  be  proportioned,  not  mere- 
ly to  that  part  of  the  equitable  portion  of  the  wife’s  estate 
which  the  husband  seeks,  but  to  the  whole  of  her  personal 
fortune,  including  what  the  husband  had  previously  received. 
And  perhaps  chancery  ought,  on  just  principles,  to  restrain 
the  husband  from  availing  himself  of  any  means,  either  at  law 
or  equity,  of  possessing  himself  of  the  wife’s  personal  property 
in  action,  unless  he  would  make  a competent  provision  for 
her.  'I'he  English  rule  in  equity  is,  that  where  there  is  a 
suit  in  the  ecclesiastical  courts  for  subetraction  of  a legacy, 
and  there  is  a married  woman  to  be  protected,  or  a trust  to  be 
executed,  the  court  of  chancery  will  restrain  the  suit  by  in- 
junction.* 

Chancery  will  restrain  the  husband  from  proceeding  in  tlie 
ecclesiastical  courts  for  the  recovery  of  the  wife’s  legacy,  until 


a Howard  v.  MoSalt,  3 Jolmi,  Ch.  Rep.  306.  I Edtn’e  Rep.  67. 
370,371.  3 dlU;.  430,  431 , 433.  4 £ro.  139.  3 Cox'*  Cu«,  433. 
II  yeeey,  17.30,31,  1 Ji'idd.  Ch.  Rep.  362.  Clancy' e Eeeay.pae- 
rim.  Like  r.  Berreaford,  3 Veeey.  506.  lo  thii  last  case,  the  anign- 
meot  or  the  wife's  iotereal,  in  bank  atock,  to  creditor!  in  tioit  to  pay 
debt!,  wa!  held  to  be  tubjoct  to  tbe  wife's  equity  on  a bill  to  enforce  tbe 
aisi('nment. 

b Anon.  1 Atic.  Rep.  491.  Grigakm  v.  Gri^ion,  1 Hogg.  Eetl. 
Rep.  535. 
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a provision  is  made  for  her  ;•  and,  upon  tiiat  doctrine,  a 
suit  at  law  for  a legacy  or  distributive  share,  ought  equally 
to  be  restrained,  for  such  rights  in  action  are  of  an  equitable 
nature,  and  properly  of  equitable  cognizance.  The  principle 
is,  that  chancery  will  lay  hold  of  the  property  of  the  wife,  as 
far  as  it  may  be  in  its  power,  for  the  purpose  of  providing  a 
maintenance  for  her  when  she  is  abandoned  by  her  husband  ; 
and  in  Dunwnd  v.  Magee^  where  the  husbatrd  had  aban- 
doned his  wife  for  many  years,  and  married  another  woman, 
he  was  held  to  have  forfeited  all  just  claim  to  his  wife’s  dis- 
tributive share  of  personal  estiite  inherited  by  h^r,  and  the 
same  was  appropriated  by  decree  to  her  separate  use. 

This  subject  was  considered,  and  the  principal  authorities 
reviewed,  in  the  case  of  Kenny  v.  Udall.‘  It  was  there 
held,  that  the  wife’s  equity  attached  upon  her  personal  pro- 
perty whenever  it  was  subject  to  the  jurisdiction  of  the  court, 
and  was  the  object  of  a suit,  in  any  hands  to  which  it  might 
come,  or  in  whatever  manner  it  might  have  been  transferred. 
It  makes  no  dilTerence  whether  the  application  to  the  court 
for  the  property  be  by  the  husband,  or  his  representatives,  or 
assignees,  or  by  the  wife,  or  her  trustee,  seeking  a provisioR 
out  of  the  property.  This  equity  is  equally  binding,  whether 
the  transfer  of  the  properly  be  by  operation  of  law,  under  a 
commission  of  bankruptcy,  or  by  act  of  the  parly  to  general 
assignees,  or  to  an  individual,  or  whether  the  particular  trans- 
fer was  voluntary,  or  made  upon  a good  and  valuable  con- 
sideration, or  in  payment  of  a just  debt.  The  court  may, 
also,  in  its  discretion,  give  the  whole,  or  part  only  of  the 
properly,  to  the  w'ife,  according  to  the  circumstances  of  the 
case.  So,  again,  iu  Havilaud  v.  Bloom,*  the  same  subject 


a iAIk.  419. 
h i Johnt.  Ch.  Rep.  318. 

c 5 Johnt.  Ch.  Rep.  464.  3 Cowen,  690.  S.  C.  Durr  T.  Broiryer, 

* ja  Cord't  S.  C.  Ch.  Rep.  368.  S.  P. 
d 6 Johnt.  Ch.  Rep.  178. 


Digiliz:ed  by  Google 


Lee.  XXVIII.]  OF  THE  RIGHTS  OF  PERSONS.  U\ 

came  under  consideration,  and  the  rule  in  equity  was  const' 
dered  as  settled,  that  the  wife’s  equity  to  a suitable  provision 
for  the  maintenance  of  herself  and  her  children,  out  of  her  se- 
parate estate,  lying  in  action,  was  a valid  right,  and  extended 
not  only  to  property  which  she  owned  dum  sola,  but  to  proper- 
ty descended  or  devised  to  her  during  coverture.  A new  equity 
arises  to  the  wife  upon  property  newly  acquired,  and  attaches 
upon  it  equally  as  upon  that  which  she  brought  with  her 
upon  marriage." 

The  wife’s  equity  does  not,  according  to  the  adjudged 
cases,  attach  'xcept  upon  that  part  of  her  personal  property 
in  action  wh  vh  the  husband  cannot  acquire  without  the 
assistance  of  a court  of  equity.  The  rule  in  equity  does  not 
controvert  the  legal  title  of  the  husband  to  his  wife’s  personal 
fortune ; and  if  he  once  acqtiired  possession  of  that  property, 
though  it  should  have  been  of  an  equitable  nature,  chancery 
will  leave  him  in  undisturbed  possession  of  it.  The  claim 
attaches  only  on  that  part  of  the  wife’s  personal  fortune  which 
the  husband  cannot  acquire  without  the  aid  of  a court  of 
equity.  If  he  can  acquire  possession  of  k without  a suit  at 
law,  or  in  equity,  or  by  a suit  at  law,  without  the  aid  of 
chancery,  (except,  perhaps,  as  to  legacies,  and  portions  by 
will,  or  inheritance,  as  has  been  already  suggested,)  the  hus- 
band will  not  be  disturbed  in  the  exercise  of  that  right.*  But 
it  is  unnecessary  to  pursue  this  subject  more  minntely.  The 
cases  in  chancery  to  which  1 have  referred,  have  incorpo- 
rated into  the  equity  jurisprudence  of  New-York,  all  the  lead- 
ing provisions  and  principles  of  the  English  courts  of  equity 
on  this  head  ; and  though  such  a protection  to  the  wife  can- 
not be  afforded  in  Pennsylvania,  where  there  is  no  court  of 


a lo  tbe  caie  ex  parle  Beret/ord,  1 Dettau.  S.  C.  Rep.  263,  the 
court,  after  a full  diicuuioD,  ordered  a oew  acUlemeDt  io  favor  of  tbe 
wife  oo  a oew  acceavioo  of  fortune. 

b Howard  v.  Moffatt,  2 Johnt.  Ch.  Rep.  206.  Tbomai  v.  Sheppard, 
2 M Cord't  S.  C.  CK.  Rep,  36. 


Digitized  by  Coogle 


142  OF  THE  RIGHTS  OF  PERSONS.  [P«rt  IV. 

chancery,*  yet  I presume  it  exists  in  those  other  states  where 
courts  are  established  with  distinct  equity  powers,  according 
to  the  English  system,  or  w'ith  legal  and  equitable  powers 
united,  according  to  the  more  generally  prevailing  practice  in 
these  United  States.  It  exists  in  Tennessee,  and  is  even  ex- 
ercised in  their  Supreme  Court  of  law.*  In  North  Carolina, 
if  the  aid  of  a court,  of  equity  be  required  by  the  husband,  to 
enable  him  to  take  possession  of  bis  wife’s  property,  he  must 
make  reasonable  provision  for  her,  and  the  rule  is  the  same 
when  his  legal  representatives  or  assignees  claim  it.  But 
their  decisions  go  no  further,  and  the  wife  cannot,  by  a suit 
in  equity,  stop  him,  though  be  be  insolvent,  from  taking  pos- 
session, unless  her  claim  be  founded  upon  a marriage  settle- 
ment.' 

There  is  a difference  as  to  chases  in  action  belonging  to 
the  wife,  whether  the  husband  sues  in  his  own  name  exclu- 
sively, or  jointly  with  his  wife.  The  principle  of  the  distinc- 
tion is,  that  if  he  bring;s  the  action  in  his  own  name  alone, 
(as  it  is  said  he  may  for  a debt  due  to  the  wife  upon  bond,^) 
it  is  a disagreement  to  the  wife’s  interest,  and  implies  it  to 
be  his  intention  that  it  should  not  survive  her.  But  if  be 
brings  the  action  in  their  joint  names,  the  judgment  is,  that 
they  shall  both  recover,  and  the  debt  survives  to  the  wife. 
The  judgment  does  not  alter  the  property,  or  show  it  to  be 
his  intention  that  it  should  be  altered.  It  is  also  the  rule  of 
equity,  that  if  before  marriage,  the  husband  make  a settle- 
ment on  the  wife,  in  consideration  of  her  fortune,  he  is  con- 
sidered in  the  liglit  of  a purchaser  of  her  fortune,  and  his 
representatives  will  be  entitled,  on  his  dying  in  his  wife’s  life- 


a Yohe  t.  Baroet,  1 Binnei/,  358. 
b M'Elbatteo  v.  Howell.  4 Haywood,  19. 
c Bryan  v.  Bryan,  1 Badg.  if  Dn.  Equity  Cates,  47. 
d Lord  Chancellor,  in  Oglander  t.  Ballon,  1 Fern.  396.  Howell  r. 
Maine,  3 Let-  403.  Bui  Mr.  Pretlon,  in  hit  Ettay  on  •dbitracUqf 
T\Ue,  rol.  i.  348,  condemn!  the  doctrine  in  thii  cate  in  Levinx,  and  de- 
niet  that  the  butband  can  tne  atone  on  a bond  given  to  the  wife  alone. 
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time,  to  the  whole  of  her  things  in  action,  though  not  reduced 
to  possession  in  his  lifetime,  and  though  there  be  no  special 
agreement  for  that  purpose.  If  the  settlement  be  in  conside* 
ration  of  a particular  part  only  of  her  fortune,  the  right  of 
survivorship  in  the  wife  will  exist  only  ns  to  the  part  of  her 
property  not  comprised  in  the  settlement,  and  not  reduced  to 
possession  by  the  husband.*  The  settlement  must  slate,  or 
import,  that  it  was  in  consideration  of  the  wife’s  fortune,  and 
it  must  appear  to  be  adequate  to  the  purchase  of  her  fortune, 
before  it  will  bar  her  right  of  survivorship.* 

(5.)  As  to  personal  property  of  the  wife,  which  she  had  in 
possession  nt  the  time  of  the  marriage,  in  her  own  right,  and 
not  en  outer  droit,  such  as  money,  goods  and  chattels,  and 
movables,  they  vest  immediately  and  absolutely  in  the  hus- 
band, and  he  can  dispose  of  them  as  he  pleases,  and  on  his 
death,  they  go  to  his  representatives,  as  being  entirely  bis 
property. 

II.  The  dtUiea  which  the  husband  assumes. 

The  husband  is  answerable  for  the  wife’s  debts  before 
coverture  ; but  if  they  are  not  recovered  during  the  cover- 
ture, he  is  discharged.  He  is  answerable  for  her  debts  only 
in  virtue  of  the  duty  imposed  on  him  to  discharge  all  the 
obligations  of  the  wife  ; and  that  his  responsibility  should 
cease  after  coverture  ceases,  is,  in  some  cases,  rather  against 
conscience  ; but  then,  as  a compensation  for  the  rule,  it  is  to 


a Butler's  note,  304  to  lib.  3,  Co.  Litl.  1 Fern.  396,  note  5.  Gsr- 
forth  T.  Bradley,  2 Vetty.  677.  Meredith  v.  Wynn,  1 Etf.  Co.  Mr. 
70,  pi.  15.  Packer  r.  Windliam,  Prec.  tn  Ch.  412.  Dnice  r.  Deooi- 
aon,  6 Vaty,  395. 

h Clelaod  r.  Clcland.  Prec.  in.  Ch.  63.  Salway  v.  Salieay,  Ami. 
692.  Lord  Eldon,  in  Druce  v.  Dennison,  6 pretty,  395.  The  master 
of  the  rolls,  in  Carr  r.  Taylor,  10  Ferey,  579.  The  cases  admit,  tbal 
tbe  settlement  will  not  bar  Ibe  wife’s  equity  to  a further  settlement  out 
of  property  acciuing  during  coverture,  unless  it  be  made  in  considera. 
tioo  of  her  fuilaoe  which  she  llieo  is,  or  may  thereafter  be  entitled  to. 


Digitized  by  Google 


144 


OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 

% 

be  considered  that  the  charging  the  husband  in  all  cases  with 
the  debts,  would  be  against  conscience  also.  It  is  a strict 
rule  of  law,  which  throws  upon  the  husband,  during  cover- 
ture, all  the  obligations  of  the  wife ; and  by  the  same  rule  of 
law,  he  is  discharged  after  the  coverture  ceases,  by  the  death 
of  the  wife.  Courts  of  equity  have  held,  that  they  could  not 
vary  the  rule  of  law  according  to  the  fact,  whether  the  hus- 
band had,  or  had  not,  received  a portion  with  his  wife,  or 
charge  his  conscience  in  oue  case  more  than  in  the  other. 
This  is  the  meaning  of  the  case  of  Heard  v.  Stanford,*  ac- 
cording to  Lord  Redesdale’s  explanation  of  the  rule  on  this 
point* 

The  rule  of  law  on  this  subject  may  operate  very  inju- 
riously to  creditors  ; for  if  the  wife  be  largely  indebted  before 
marriage,  and  the  husband  takes  and  appropriates  all  her 
personal  property  to  himself,  and  the  wife  dies  before  the 
creditors  have  collected  their  debts,  the  husband  is  no  longer 
liable,  and  the  creditors  of  the  wife  are  left  without  remedy. 
If  the  husband  himself  dies  before  the  debts  are  collected,  bis 
representatives  are  not  liable;  and  though  the  wife  remains 
liable  after  her  husband’s  death,  for  her  former  debts  remain- 
ing unpaid,  she  may  have  no  property  to  pay  them.  The 
answer  to  this  objection  is  attempted  by  Lord  Macclesfield,  in 
the  Earl  of  Thomond  v.  Earl  of  Stiffolk.*  It  may  be 
hard,  be  observes,  that  the  husband  should  be  answerable 
for  the  wife’s  debts,  when  he  receives  nothing  from  her ; but 
we  are  to  set  off  against  that  hardship,  the  rule,  that  if  the 
husband  has  received  a personal  estate  with  the  wife,  and 
happens  not  to  be  sued  during  the  coverture,  he  is  not  liable. 
He  runs  a hazard  in  being  liable  to  the  debts  much  beyond 
the  personal  estate  of  the  wife ; and  in  recompense  for  that 


a iP.  Wmt.  409.  C-uet  lemp.  Talb.  173. 

b 1 Sih.  & Lrf.  263.  Wiilierspoon  v.  Duboee,  in  Court  of  Ap- 
peals, in  S.  V Law  Journal,  No.  3,  p.  366,  S,  P. 
c t P.  Wm*.  469. 
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hazard,  he  is  entitled  to  tlie  whole  of  her  |)crsonal  estate, 
though  far  e.vceeding  tlie  debts,  and  is  discharged  from  the 
debts  as  soon  as  the  coverture  ceases.  In  Heard  v.  Utan- 
'"ord,  there  was  a strong  effort  made  before  Lord  Cli.  Talbot, 
to  charge  the  husband,  after  the  wife’s  death,  with  a debt  of 
hers  dam  sola,  to  the  extent  of  what  he  hud  received  from 
licr,  for  she  happened  (o  bring  a large  personal  estate  to  her 
husband.  The  injustice  of  the  case  was  pressed  upon  the 
court,  for  upon  the  rule  ns  it  stood,  a feme  sole  might  be  worth 
10,000/.,  and  owe  1,000/.,  and  marry  and  die,  and  the  hus- 
Itnnd  might  appropriate  the  10,000/.  to  his  own  use,  and  not 
pay  one  farthing  of  the  debt.  Lord  Nottingham  was  so  pro- 
voked at  the  hardsliip  of  the  rule,  in  a case  in  which  the  wife 
brought  a large  portion  to  her  husband,  and  died,  and  when 
the  husband  continued  in  possession  of  the  goods,  and  refused 
to  pay  the  very  debt  contracted  by  the  wife  for  the  goods,  that 
he  declared  he  would  alter  the  law.  But  liord  Talbot  said, 
that  notliing  less  than  ttn  act  of  (xirliamcnt  could  alter  the 
law  ; and  the  rule  was  fixed,  that  the  husband  was  liable  to 
the  wife’s  debts  only  during  the  coverture,  unless  the  creditor 
recovered  judgment  against  him  in  the  wife’s  lifetime,  and 
that  only  the  wife’s  chases  in  action  not  reduced  to  posses- 
sion in  her  lifetime,  would  be  assets  in  the  husband’s  hands, 
when  they  come  to  him,  as  her  administrator.  If  relief 
ought  to  be  given  against  the  husband,  because  he  received 
sufficient  property  with  the  wife,  then  by  the  same  reason, 
if  the  wife  had  brought  no  fortune  to  her  husband,  and  judg- 
ment was  recovered  against  him  during  coverture,  relief  ought 
to  be  afforded  to  the  husband  against  this  judgment  after  his 
wife’s  death.  He  declared,  that  the  rule  could  not  be  dis- 
turbed by  a court  of  equity  ; and  it  has  continued  unaltered 
to  this  day.  The  husband  is  liable,  not  as  tlie  debtor,  but 
as  the  husband.  It  is  still  the  debt  of  the  wife,  and  if  she 
survive  her  husband,  she  continues  personally  liable."  It 


a Woodman  t.  Chapman,  1 Campb,  M".  P.  189. 
VoL.  II.  10 
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has  also  been  held  by  the  K.  B.,  in  Miles  v.  Williams, ‘ 
that  the  debts  of  the  tvife  dum  sola,  iis  well  os  the  husband's 
debts,  are  discharged  by  the  bankruptcy  of  the  husband.  It 
is  clear,  that  a certificate  of  bankruptcy  discharges  him  ; and 
Lord  Ch.  J.  Parker  thought,  that  the  wife  was  also  dischar- 
ged for  ever,  and  not  merely  during  the  husband’s  life,  though 
on  that  point,  he  said,  it  was  not  necessary  to  give  a decided 
opinion. 

The  husband  is  bound  to  provide  his  wife  with  necessaries 
suitable  to  her  situation,  and  his  condition  in  life  ; and  if  she 
contracts  debts  due  for  them  during  cohabitation,  he  is  obliged 
to  pay  those  debts  ; but  for  any  thing  beyond  necessaries  he 
is  not  chargeable.  He  is  bound  by  her  contracts  for  ordinary 
purchases,  from  a presumed  assent  on  his  part ; but  if  his 
dissent  l>c  previously  made  known,  the  presumption  of  his 
assent  is  rebutted,  and  it  is  said  he  is  not  liable,  though  the 
better  opinion  would  seem  to  be,  that  he  may  still  be  liable ; 
but  the  seller  would  be  obliged  to  show,  at  least,  the  absolute 
necessity  of  the  purchase  for  her  comfort.*  If  the  tradesman 
furnishes  goods  to  the  wife,  and  gives  the  credit  to  her,  the 
husband  is  not  liable,  though  she  was  at  the  time  living  with 
her  husband.'  Nor  is  he  liable  for  money  lent  to  the  wife, 
unless  his  request  be  averred  and  shown.*'  So,  if  the  hus- 
band makes  a reasonable  allowance  to  the  wife  for  necessa- 
ries during  his  tenqwrary  absence,  and  a tradesman,  with 
notice  of  this,  supplies  her  with  goods,  the  husband  is  not 
liable,  unless  the  tradesman  can  show,  that  the  allowance 
w'os  not  supplied.'  If  the  husband  abandons  his  wife,  or  tliey 
separate  by  consent,  without  any  provision  for  her  mainte- 
nance, or  if  he  sends  her  away,  he  is  liable  for  her  necessa- 


a l P.  JFmt.  S49. 

h EtIicriDelon  v.  Parrot,  1 Salk.  11R.  S Lord  Raym,  1006.  S. 
c Bentley  v.  Grifiin,  5 Tnunton,  356. 
d StODO  V.  Macnair,  7 ibid.  432. 
e Holt  V.  Bricn,  4 Bnmv.  S(  Aid.  252. 
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ries,  and  he  sends  credit  with  her  to  that  extent.  But  if  the 
wife  elopes,  though  it  be  not  with  an  adulterer,  he  is  not 
chargeable  even  for  necessaries.  The  very  fact  of  the  elope- 
ment and  separation,  is  sufficient  to  put  persons  on  inquiry, 
and  whoever  gives  the  wife  credit  afterwards,  gives  it  at  his 
peril  'fhe  husband  is  not  liable  unless  he  receives  his  wife 
back  again.*  The  duties  of  tlie  wife,  while  cohabiting  with 
her  husband,  form  tlie  consideration  of  his  liability.  He  is, 
accordingly,  bound  to  provide  for  her  in  his  family,  and  while 
he  is  not  guilty  of  any  cruelly,  and  is  willing  to  provide  her 
a home,  and  all  reasonable  necessaries  there,  he  is  not  bound 
to  furnish  them  elsewhere.  All  persons  supplying  the  food, 
lodging,  and  raiment,  of  a married  woman,  living  separate 
from  her  husband,  are  bound  to  make  inquiries,  and  they 
give  credit  at  their  peril* 

It  has  been  a question,  whether,  if  the  wife  elopes,  and 
repents,  and  returns  again,  and  her  husband  refuses  to  receive 
her,  he  is  then  bound  for  her  neccs.«arics.  The  opinion  of 
Lord  Cfa.  J.  Raymond,  in  Child  v.  llardymanf  seems  to 
be,  that  he  would  be  liable  ; for  he  says,  that  if  the  husband 
should  refuse  to  receive  the  wife,  “ from  that  time  it  may  be 
an  answer  to  the  elopement.”  Lord  Eldon  subscribed  to  that 
case,  and  the  same  doctrine  has  been  declared  in  New-York,* 
but  it  does  not  apply  where  the  wife  had  committed  adul- 
tery.* It  has  also  been  a debatable  point,  whether,  if  the  hus- 
band should  refuse  to  provide  necessaries  for  his  wife,  and 


a Robinson  v.  Greinold,  1 Salk.  119.  Morris  v.  Martin,  Sir.  617. 
Child  r.  Hardyman,  Sir.  875.  Manhy  v.  Scott,  I Mod.  124.  1 Sid. 

109.  1 Im.  4.  S.  C.  12  Joluuon,  293.  3 Pickering,  289.  Kirk- 
patrick,  Cb.  J.,  2 Haliled,  146. 

b M-Culclien  v.  M'Galiay,  1 1 Johns.  Rep.  281.  Mainwaring  v.  Les- 
lie, 2 Carr.  Se  Payne's  JV.  P.  Rep.  507.  Ilindley  v.  Marquis  of  West- 
meath, 6 Barnie.  Sf  Cres.  200. 
c 2 Sir.  875. 

(f  M‘Cutchen  r.  M'Gahay,  1 1 Johns.  iJ<p.  281.  M’Gahay  T.  Wil- 
liams, 12  ibid.  293.  Ewers  v.  Hutton,  3 Esp  Cases,  256. 
e GoTter  v.  Hancock,  6 Term,  603. 
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proliibit  a particular  person,  or  any  person,  frona  trusting  ber, 
and  she  should,  notwithstanding  the  prohibition,  be  trusted 
witli  necessaries  suitable  to  her  age,  and  degree,  and  rank  in 
life,  the  law  would  then,  notwithstanding  such  prohibition, 
raise  an  assumpsit  against  the  husband.  In  the  case  of 
Manhy  v.  Scotty  in  the  reign  of  Charles  II.,*  which  was 
argued  many  times  at  the  bar,  and  then  in  the  exchequer,  by 
all  the  judges  of  Ihigland,  it  appeared  to  be  the  opinion  of  a 
large  majority  of  the  judges,  that  the  husband  could  not  be 
charged  even  with  necessaries  for  the  wife,  against  his  express 
previous  prohibition  to  trust  her,  and  that  her  remedy  would 
be  in  the  Spiritual  Court  for  alimony.  Hut  the  minority  of 
the  court  held,  that  the  husband  would  be  chargeable  from 
the  necessity  of  the  case  ; and  that  the  husband  cannot  de- 
prive the  wife  of  the  liberty  which  the  law  gives  her  of  provi- 
ding necessaries  at  his  expense,  for  her  preservation.  This 
opinion  of  the  minority  seems  to  be  the  received  law  at  this 
day,  and  the  extreme  rigour  of  the  old  rule  is  relaxed.  The 
husband  is  bound  to  provide  his  wife  with  necessaries,  when 
she  is  not  in  fault,  from  a princij)le  of  duty  and  justice ; and 
the  duly  will  raise  an  assumpsit  independent  of  his  consent, 
and  when  no  consent  can  be  inferred,  as  in  the  case  of  a refu- 
sal on  bis  part  to  provide  her  with  necessaries.  If  he  turns 
her  out  of  doors,  and  forbids  all  mankind  from  supplying  her 
with  necessaries,  or  if  she  receive  such  treatment  as  aflbrds  a 
reasonable  cause  for  her  to  depart  from  his  house,  and  refuse 
to  cohabit  with  him,  yet  he  will  be  bound  to  fulfil  her  con- 
tracts for  necessaries,  suitable  to  her  circumstances,  and  tliose 
of  her  husband.*  The  case  of  Bolton  v.  Prentice, ‘ which 


a I Mod.  124.  1 S’ul.  109.  1 Lev.  4,  S.  C.,  and  the  case  is  given 

at  large  in  Bacon's  Abr.  tit.  Baron  and  Feme. 

( Houliston  V.  Smyth,  3 Bingham,  127.  In  this  case  the  court  con- 
sidered  the  law  to  be,  that  if  a man  rendered  his  house  unfit  for  a mo. 
dest  woman  to  continue  in  it,  or  if  the  wife  had  reasonable  ground  to 
apprehend  personal  violence,  she  was  justified  in  quitting  it,  and  the 
husband  would  be  liable  for  necessaries  furnished  for  her  support. 
t Sir.  1214. 
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arose  in  tlie  K.  B.  os  late  as  18  Geo.  II.,  goes  the  length  of 
establishing  this  reasonable  doctrine.  The  wife  took  up  ne- 
cessaries on  credit,  after  tiie  husband  hod  used  her  ill,  and 
abandoned  her,  and  forbidden  the  plaintitl  from  trusting  her. 
But  the  K.  B.  held,  that  the  husband  had  no  right  to  make 
such  a prohibition  in  such  a case,  and  they  distinguished  the 
case  fronj  that  of  Manby  v.  iScoli,  because,  in  that,  the  wife 
was  guilty  of  the  first  wrong  ; and  they  sustained  the  action 
of  assumpsit  for  the  goods  sold  to  the  wife. 

In  a inodcrii  decision  in  the  K.  B.,*  it  was  held,  that  if  a 
nmn  turned  away  his  wife  without  justifiable  cause,  he  was 
bound  by  her  contracts  for  necessaries  suitable  to  her  degree 
and  estate.  If  they  live  together,  he  is  only  bound  by  her 
contracts  made  with  his  assent,  which  maybe  presumed.  H 
the  wife  goes  beyond  what  is  reasonable  and  prudent,  the 
tradcstnan  trusts  the  wife  at  his  peril,  and  the  husband  is  not 
bound  but  by  his  assent,  either  e.\press  or  reasonably  implied. 
The  doctrine  of  the  Supreme  Court  of  New- York  is  to  the 
same  effect.* 

Tlic  husband  k liable  for  the  torts  and  frauds  of  the  wife 
committed  during  coverture.  If  committed  in  his  company, 
or  by  his  order,  he  alone  is  liable.  If  not,  they  are  jointly 
liable,  and  the  wife  must  be  joined  in  the  suit  with  her  hus- 
band. Where  the  remedy  for  the  tort  is  only  damages  by 
suit,  or  a fine,  the  husband  is  liable  with  the  wife  ; but  if  the 
remedy  be  sought  by  imprisonment,  on  execution,  the  hus- 
band k alone  liable  to  imprisonment.'  The  wife,  during 
coverture,  cannot  be  taken  on  a ca.  sa.,  for  lier  debt  ilinii 
sola,  or  a tort  dum  sola,  without  her  husband  ; and  if  he 
escapes,  or  is  not  taken,  the  court  will  not  let  her  lie  in  prison 
alonc.^  If  the  toit  or  offence  be  punkhed  criminally  by  iui- 


o Montagae  r.  Benedict,  3 Bamtc.  S[  Crest.  631. 
b M’Catcbeo  ▼.  M'Gabay,  1 1 Johns.  Rep.  ‘J8I. 
c 3 Blacks.  Com.  414. 
d Jackson  v.  Gabree,  1 Vent.  51. 
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prisonment,  or  other  corporal  punishment,  the  wife  alone  ia 
to  be  punished,  unless  there  be  evidence  of  coercion,  from  the 
fact,  that  the  offence  was  committed  in  the  presence,  or  by 
command  of  the  husband.  This  indulgence  is  carried  so  far 
as  to  excuse  the  wife  from  punishment  for  theil  committed 
in  the  presence,  or  by  tlie  command  of  her  husband.*  But 
the  coercion  which  is  supposed  to  exist  in  that  cose  is  only  a 
presumption  of  law,  and,  like  other  presumptions,  may  be 
repelled. 

111.  Huw  far  the  wife  /las  a capacity  at  law  durittg 
coverture,  to  act  as  a feme  sole. 

The  disability  of  the  wife  to  contract  so  as  to  bind  herself, 
oiises  not  from  want  of  discretion,  but  because  she  has  en- 
tered into  an  indissoluble  connexion,  by  which  she  is  placed 
under  the  power  and  protection  of  her  husband,  and  because 
site  lias  not  the  administration  of  property,  but  has  given  up 
to  him  all  personal  property  in  possession,  and  the  right  to 
receive  all  such  as  may  be  reduced  into  possession.*  But  this 
general  rule  is  subject  to  certain  exceptions,  when  the  princi- 
ple of  the  rule  could  not  be  applied,  and  when  reason  and 
justice  dictate  a departure  from  it. 

In  the  first  place,  a wife,  in  England  and  in  those  states  in 
this  country,  where  fines  exist,  may  pass  her  freehold  estate 
by  a fine,  and  this  was  the  only  way  in  which  she  could,  at 
common  law,  convey  her  real  estate.  She  may,  by  a fine, 
and  a declaration  of  the  uses  thereof,  declare  a use  for  her 
husband’s  benefit.  So,  if  the  husband  and  wife  levy  a fine, 
a declaration  of  the  uses  by  the  husband  alone,  will  bind  tlie 
wife  and  her  heirs,  unless  she  disagrees  to  the  uses  during 
the  coverture.*  As  a general  rule,  the  husband  must  be  a 


a 1 Hawk.  P.  C.h.  I , c.  I , b.  9. 

6 1 Veset/,  305.  1 II.  Btacki.  340. 

c Beckwith's  case,  3 Co.  57.  Swanton  v.  Raven,  3 Aik.  105.  In 
Durant  v.  Ritchie,  4 Maton,  45,  the  husband  and  wife  conveyed  to  A. 
in  fee,  to  (he  use  of  the  grantors  for  their  joint  lives,  and  to  the  survivor 
in  fee,  and  the  usea  were  held  to  be  well  raised  out  of  the  seisin  of  A. 
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party  with  the  wife  to  her  conveyance,  but  if  she  levy  a fine 
as  a feme  sole,  without  her  husband,  though  it  will  be  good 
as  against  her  and  her  heirs,"  the  husband  may  avoid  it  du- 
ring coverture,  for  the  benefit  of  the  wife,  ns  well  as  for  him- 
self.* The  wife,  however,  may,  as  an  attorney  to  another, 
convey  an  estate  in  the  same  manner  as  her  principal  could, 
and  she  may  execute  a power  simply  collateral,  and,  in  some 
cases,  a power  coupled  with  an  interest,  without  the  concur- 
rence of  her  husband."  She  may  also  transfer  a trust  estate, 
by  lease  and  release,  as  a feme  sole.* 

The  conveyance  of  land  by  femes  covert,  under  the  go- 
vernment of  the  colony  of  Now-York,  was,  in  point  of  fact, 
by  deed,  and  not  by  fine,  and  upon  the  simple  acknowledg- 
ment of  the  wife  before  a competent  ofiScer,  without  a private 
examination.  Such  loose  modes  of  conveyance  were  men- 
tioned in  the  aa  of  the  16th  of  February,  1771,  and  were 
confirmed ; but  it  was  declared,  that  in  future,  no  estate  of  a 
fetne  covert  should  pass  by  deed  without  her  previous  private 
acknowledgment  before  the  officer,  apart  from  her  husband, 
that  she  executed  the  deed  freely  without  any  fear  or  compul- 
sion of  her  husband.  The  deeds  of  femes  covert,  in  the 
form  used  in  other  cases,  accompanied  by  such  an  examina- 
tion, and  which  is  still  required  by  statute,*  have  ever  since 
been  held  sufficient  to  convey  their  estates,  or  any  future  con- 
tingent interest  in  real  property,  and  fines  and  recoveries  are 
now  abdished  by  statute  in  New-York/  If  the  wife  resides 
out  of  the  state,  she  may  unite  with  her  husband,  and  con- 
vey all  her  right  and  interest,  present  and  contingent,  equally 


a Bm.  Abr.  lit  Fines,  pi.  75.  Perkiru,  sec.  20.  Shep.  T.  by  Prtt- 
ton,  p.  7. 

b Prulon  on  Abtlraclt  of  Title,  toI.  i.  336, 
c Sugden  on  Potoert,  148. 
d Burnaby  t.  Griffin,  3 Kuey,  266. 
e AT.  V.  Retiud  Stalutet,  rot  i.  758,  sec.  10. 
f Ibid.  rol.  iJ.  343. 
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ns  if  she  were  a feme  sole,  and  without  any  fucIi  special  ac- 
knowledgment.* Nor  docs  a deed  by  the  wife  in  execution 
of  a power  or  trust,  require  a private  examination.* 

This  substitute  of  a deed  for  a conveyance  by  fine,  has 
prevailed  throughout  the  United  States,  as  the  morn  simple, 
cheap,  and  convenient  mode  of  conveyance.*  The  reason 
why  the  husband  was  required  to  join  with  his  wife  in  the 
conveyance  was,  that  his  assent  nnght  appear  upon  the  face 
of  it,  and  to  show  he  was  pre.sent  to  protect  her  from  imposi- 
tion ; and  the  weight  of  authority  would  seem  to  Ije  in  favour 
of  the  existence  of  a general  rule  of  law,  that  the  huslHind 
must  be  a party  to  the  conveyance  or  release  of  the  wife. 
Si.zh  a nde  is  founded  on  sound  principles  arising  from  the 
relation  of  husband  and  wife.  But  there  are  exceptions  to 
the  rule,  and  it  is  not  universal  in  its  application.  In  New- 
Ham|)shirc,  the  wife,  according  to  statute  and  usage,  may  re- 
lease her  right  of  dower  by  her  separate  deed,  executed  with- 
out her  husband  and  in  IMnssachusctts  it  has  been  said,  by 
a very  high  authority,  that  the  wife,  by  her  separate  deed, 
executed  subsequently  to  a sale  by  her  husband,  and  in  con- 
sideration of  that  sale,  may  release  her  right  of  dower.*  In 
the  slate  of  Maine,  the  same  exception  has  been  adopted,  and 
it  is  declared  to  be  the  usage  or  common  law  of  New-lang- 
land,  that  a wife,  in  consideration  of  her  husband’s  convey- 
ance, may,  by  her  own  separate  deed,  release  her  right  of 
dower  to  the  grantee  of  her  hu.sband.-''  Subject  to  this  excep- 


a Ileciicd  Statutes^  vol  i.  758,  sec.  1 1. 

b Platt,  J.,  in  Jaques  v.  Method.  Epis.  Church,  17  Johnson^  5^0. 
Sturgis  V.  Corp,  13  Vetey^  190. 

c Darcy  v.  Turner,  1 Dallagy  II.  Watson  v.  Dailey,  1 
470.  Jackson  r.  Gilchrist,  15  John*.  Rrp,  CD.  Fowler  v.  Shearer,  7 
Jlfai*.  /2e/>.  14.  Gordon  v.  Haywood,  2 II.  llcp,  402.  'I'halchcr 
Supplement  to  3 Pickerings  521.  Lithgow  r-  Kavenangh, 
0 Mom*,  Rep.  1 72. 

d Woodbury,  J.,  in  2 jV.  //.  Rep.  176.  405. 
e Parsons,  Ch.  J.,  in  Fowler  v.  Shearer,  7 Mat*.  Rep.  1 4, 
f Kowc  r.  IIamillon,3  GrecnUify  C3. 
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tion,  the  general  rule  is  explicitly  recognised  in  those  states 
where  the  exception  prevails.  But  in  MassnehusetLs,  even 
the  exception  is  now  understood  not  to  exist,  and  it  is  de- 
clared, that  the  husband  must  be  a party  to  the  deed  of  re- 
lease by  the  wife  of  her  dower,  and  the  previous  conveyance 
by  the  husband  is  not  sufficient  to  give  the  wife’s  deed,  execu- 
ted by  her  alone,  validity.”  In  Nesv-York,  (hat  particular 
question  has  never  been  judicially  settled  ; it  is  however  de- 
clared by  statute,*  that  if  u married  woman  execute  a power 
by  grant,  the  concurfcnce  of.her  husband,  as  a party,  is  not 
requisite,  and  if  she  reside  out  of  the  state,  though  she  may 
convey  any  real  estate,  situated  within  (he  stale,  without  any 
other  acknowledgment  or  proof  of  the  execution  of  it,  than 
that  required  of  a feme  sole,  she  is  in  that  case  to  “join  with 
her  husband”  in  the  conveyance.'  The  sul>stilutc  in  favour 
of  a conveyance  by  the  wife,  of  a deed  for  a line  or  common 
recovery,  was  made  in  Maryland,  by  the  colony  statutes  of 
1715,  1752  and  1706;  and  the  statute  law  of  (hat  slate  is 
explicit,  that  the  husband  and  wife  must  join  in  the  convey- 
ance.^ So,  in  Massachusetts,  frpm  the  earliest  periods  of  the 
colony,  the  wife,  with  the  concurrence  of  her  husband,  could 
convey  her  estate  in  fee  by  deed  duly  acknowledged  and  re- 
corded.* In  South  Carolina,  Georgia,  and  Kentucky,  the  wife 
conveys  in  the  same  way,  and  this  is  doubtless  the  general 
rule  in  the  United  States.  In  Rhode-Island,  the  husband 
must  join  in  the  conveyance  by  the  wife,  and  she  must  be 
separately  examined  before  an  officer..^  In  Virginia,  it  is  laid 


a Powell  T.  Meosoo  aod  Brimlield  Manufacturing  Company,  3 JVo- 
<on,  347.  Hall  V.  Sarage,  4 iii'J.  273.  Jarkmnon  ReaJ  Actioni,3^6. 
i Jy".  y.  Railed  Statute*,  vol.  i.  736,  aec.  117. 
c Itnd.  758,  sec.  11. 

d Lawrence  v.  HeUter,  3 Harr.  Sf  Johm.  371 . 
e 4 Maton,  45.  62. 

/ Manchester  v.  Hough,  5 Mourn,  67.  But  in  Maryland  it  hat  been 
held,  that  if  the  wife  gives  a mortgage  of  lands  held  in  trust  for  her  sepa- 
rate use,  though  it  be  cot  acknowledged  as  the  statute  requires  in  ra- 

VoL.  II.  20 
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down  as  the  general  rule,  that  the  wife’s  deed,  to  be  valid, 
must  be  executed  by  the  husband  also.*  In  New-Jersey,  by 
their  early  colony  laws,  the  wife  might  convey  her  estate  by 
deed,  provided  she  was  previously  and  privately  examined 
by  a magistrate.*  Upon  this  view  of  our  American  law  oo 
the  sul)jcct,  we  may  conclude  the  general  rule  to  be,  that  the 
husband  must  show  his  soncurrence  to  the  wife’s  conveyance 
by  becoming  a party  to  the  deed,  and  that  the  cases  in  which 
her  deed  without  such  concurrence  is  valid,  are  to  be  consid- 
ered as  exceptions  to  llie  general  rule. 

If  the  husband  was  banished,  or  had  abjured  the  realm,  it 
was  an  ancient  and  another  necessary  exception  to  the  gene- 
ral rule  of  the  wife’s  disability  to  contract,  and  she  was  held 
capable  to  contract,  and  to  sue  and  be  sued,  as  a feme  sole. 
In  such  a case,  both  her  and  her  creditors  would  be  remedi- 
leis  without  that  exception.  In  the  case  of  Belknap  v.  La- 
dy Weyland,'’  it  was  held,  2 Hen.  IV.  7,  that  the  wife  of  a 
man  exiled  or  banished,  could  sue  alone,  though  that  excep- 
tion was  regarded  at  that  day  almost  as  a prodigy  ; and  some 
one  exclaimed,  ecce  modo  mirum,  quod feemina  fert  breve 
regis,  non  nominando  virum  conjunctum  robore  legis. 
Lord  Coke  seems  to  put  the  capacity  of  the  wife  to  sue  as  a 
feme  sole,  upon  the  ground,  that  the  abjuration  or  banish- 
ment of  the  husband,  amounted  to  a civil  death.  But  if  the 
husband  be  banished  for  a limited  time  only,  though  it  be  no 
civil  death,  the  better  opinion  is,  that  the  consequences  as  to 
the  wife  are  the  same,  and  she  can  sue  and  be  sued  as  a feme 


sped  to  (he  deeds  of  femes  covert,  the  deed  creates  a speci6c  lieo  to  be 
enforced  in  equity.  Brundige  v.  Poor,  2 Gill  4r  Johtuon,  1. 
a Sexton  r.  Pickering,  3 Randolph,  468. 
h Learning  dr  Spicer's  Collections,  p.  235.  368. 
c Cited  in  Co.  Lilt.  132.  b.  133.  a.  ; and  see  also  Wilmot's  case, 
Moore,  851,  in  which  18  Ed.  I.,  10  Ed.  III.  399,  and  1 Hen.  IV.  1, 
are  also  cited  by  Lord  Coke,  and  Dodderidge,  J.s  as  precedents  to  the 
same  point. 
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sole.*  And  if  the  husband  be  an  alien  living  abroad,  the 
reason  of  the  exception  also  applies ; and  it  was  held  in  the 
case  of  Deerly  v.  Duchess  of  Mazarine^'’  that  in  such  a 
case,  the  wife  was  suable  as  a feme  sole,  in  like  manner  as 
if  the  husband  had  abjured  the  realm.  Though  it  was  men- 
tioned in  that  case,  that  the  husband  was  an  alien  enemy, 
and  had  been  divorced  in  Fiance,  yet,  as  Lord  Loughbo- 
rough said,'  the  decision  did  not  rest  on  either  of  those 
grounds,  but  solely  and  properly  on  the  ground,  that  the  wife 
lived  in  England,  on  a fortune  of  her  own,  and  separate  from 
her  husband,  who  had  always  resided  abroad  as  an  alien. 

Again,  in  Walford  v.  The  Duchess  of  Pienne,*  Lord 
Kenyon  held,  that  the  wife  was  liable  as  a feme  sole,  for 
goods  sold,  when  the  husband  was  a foreigner,  residing 
abroad,  and  that  this  case  came  within  the  principle  of  the 
common  law,  applicable  to  the  case  of  the  husband  abjuring 
the  realm.  If  the  wife  was  not  to  be  personally  chargeable 
for  debts  contracted  under  such  circumstances,  she  would  be 
without  credit,  and  might  starve.  And  if  the  husband  was  a 
native,  instead  of  an  alien,  be  thought  the  rule  might  be  dif- 
ferent, as  in  that  case,  he  was  to  be  presumed  to  have  the 


a Note  209  to  lib.  ii.  Co.  LiU.  Sparrow  r.  Carrulbers,  decided  by 
Tales,  J.,  and  cited  aa  good  autliorilj  in  t Term  Rep.  6.  1 Bot.  if 

Pull.  359.  2 Bnt.  3f  Pull.  233.  Carrol  v.  BIcneow,  4 Etp.  P. 

Rep.  27.  In  Robinson  v.  Reynolds,  1 Aiken’t  Ver.  Rep.  174,  the 
English  cases  are  ably  reviewed,  and  llie  conclusion  seemed  rather  to 
be  that  the  wife  could  only  sue  and  be  sued  as  a feme  sole,  when  the 
husband  was  an  alien  who  bad  always  resided  abroad,  or  was  civilUer 
mortuui,  as  when  he  was  exiled,  banished  for  life,  or  had  abjured  the 
realm.  In  that  case,  the  husband  had  voluntarily  withdrawn  himself 
from  the  United  States,  and  that  was  held  not  to  be  suQicient ; and  the 
question  was  by  that  case  still  left  unsettled,  whether  transportation  or 
banishment  by  law,  for  a limited  time  only,  would  be  sufficient. 
b 1 Cord  Raym.  147.  1 Salk.  1 16. 

c 1 H.  Blacks.  349. 
d 2 Esp.  jr.  P.  Rep.  654. 
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animus  revertendi.“  In  the  case  of  De  Gaillon  v.  L'Aiglef 
the  Court  of  C.  B.  held  tiie  same  doctrine,  and  that  a feme 
covert  was  chargeable  with  her  contracts,  where  the  husband, 
being  a foreigner,  had  voluntarily  abandoned  her,  and  re- 
sided abroad,  and  that  it  was  for  her  benefit  that  she  should 
be  liable,  in  order  to  enable  her  to  obtain  a credit,  and  secure 
a livelihood.  It  was  also  said,  in  that  cose,  that  there  was 
no  instance,  in  which  the  wife  was  held  personally  liable  on 
her  contracts,  on  the  ground  of  her  husband  residing  abroad, 
when  he  was  an  Englishman  born.  In  corroboration  of  the 
distinction  contained  in  that  suggestion,  we  may  refer  to  the 
case  of  Boggetl  v.  Frier, ‘ in  which  the  K.  B.  held,  that 
the  plaintiff  could  not  sue  as  a feme  sole,  for  trespass  to  her 
property,  wh  n her  husband,  being  a natural  born  subject, 
had  deserted  her  for  years  before,  and  gone  beyond  sen,  but 
without  having  abjured  the  realm,  or  been  exiled,  or  banbhed. 
The  case  of  Kay  v.  Duchess  De  Pienne,*  introduced  a 
qualification  of  the  distinction  in  the  former  cases,  between 
the  wife  of  a foreigner  and  the  wife  of  a native,  and  it 
held,  that  if  the  foreigner,  though  a resident  abroad  at  the 
time  of  the  suit  brought,  had  ever  resided  in  England,  hU 
wife  was  disabled  to  sue.  The  distinctions  in  the  English  ' 
law,  subject  to  this  qualification,  have  been  assumed  as  the 
law  in  this  country.' 


a Fraokg  v.  Duciieu  of  Pienoe,  2 JV.  P,  Rep.  587. 
b 1 Bot.  S;  Pull.  357. 

r II  East,  301.  The  rejoinder  io  this  case,  among' its  averments, 
stated  that  the  husband  bad  never  abjured  the  realm.  This  would  im- 
ply that  abjuration  was  known  in  modern  practice*,  and  yet  it  is  admit- 
ted in  the  books,  that  abjuration  or  banishment  upon  oath  taken  by  a 
felon  on  fleeing  to  a sanctuary,  that  be  would,  within  forty  days,  leave 
the  realm  for  ever,  has  been  disused  ever  since  the  reign  of  James  I., 
and  abolished  for  ever.  Ilavk.  P.  C.  b.  ii.  c.  9,  sec.  44.  4 Blacke. 

Com.  326.  The  privilege  of  sanctuary  was  also  abolished  in  France  by 
Louis  XII.  HenauU't  Mr.  Chro.  tom.  ii.  446. 
d 3 Campb.  123. 

« Gregory  v.  Panl, IS Mau. 31.  Robinson r.  Reynolds,  1 Aiken,n4. 
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This  is  the  extent  of  tlie  authorities  on  this  subject ; and 
it  is  easy  to  perceive  that  tltere  might  be  most  distressing 
cases  under  them,  for  though  the  husband  be  not  an  alien, 
yet  if  he  deserts  his  wife,  and  resides  abroad  permanently,  the 
necessity  that  tlie  wife  should  be  competent  to  obtain  credit, 
and  acquire  and  recover  property,  and  act  as  a feme  sole, 
exists  in  full  force."  It  is  probable,  that  the  distinction  be- 
tween husbands  who  are  aliens,  and  who  are  not  aliens,  can- 
not long  be  maintained  in  practice,  because  there  is  no  solid 
foundation  in  principle  for  the  distinction.^ 

If  the  wife  be  divorced  a mensa  et  Ihoro,  it  has  been  sug- 
gested in  some  of  the  books,  that  she  can  sue  and  be  sued  as 
a feme  solc.‘  But  in  Lewis  v.  Lee,'‘  it  was  adjudged,  in 
the  English  Court  of  K.  B.,  upon  demurrer,  that  though  the 
wife  be  divorced  a mensa  et  t/ioro,  and  lived  separate  and 
apart  from  her  husband,  with  an  ample  allowance  as  and  for 
her  separate  maintenance,  she  could  not  be  sued  as  a feme 
sole.  The  question  is  not  settled  in  the  jurisprudence  of  this 
country.  In  Massachusetts,  it  has  been  held,  after  a full  con- 
sideration of  the  subject,  that  a wife  divorced  a mensa  et 
thoro,  might  sue  and  be  sued  as  a feme  sole,  for  property 


a If  a feme  covert  be  driven  by  cruelly  from  a butband’s  bouse,  and 
sbe  retires  to  another  state  and  maintains  berself  by  her  labour,  without 
any  provision  for  ber  made  by  her  husband  who  abandons  her,  sbe  may  sue 
as  a feme  sole,  though  ber  husband  be  a citizen.  Gregory  V.  Paul,  16 
JtfoM.  31.  Abbott  V.  Bayley,  6 Pickering,  89. 

b In  Bean  v.  Morgan,  4 Jl-Cord,  148,  it  was  held,  that  if  tbe  hus- 
band departs  from  tbe  state  witli  intent  to  reside  abroad,  and  without  tbe 
intention  of  returning,  bis  wife  becomes  competent  to  contract,  and  to 
sue  and  be  sued  as  a feme  sole.  This  was  breaking  down  the  distinc- 
tion mentioued  in  tbe  text. 

f Bacon,  tit.  Baron  and  Feme,  M.  Lord  Loughborough,  in  S Ve- 
tey,  jun.  145.  In  Stephens  v.  Tot,  Moore,  665,  it  was  intimated  {Ut 
eemblot)  that  the  wife,  on  a divorce  a thoro  el  menta,  could  sue  without 
ber  husband,  in  like  manner  as  sbe  could  sue  if  her  husband  was 
exiled.  ^ 

d 3 Barws.  \ Cru$.  S91. 
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acquired,  or  debts  contracted  by  her  subsequently  to  the 
divorce."  This  is  llie  more  retisonable  doctrine,  and  it  seems 
to  be  indispensable  that  the  wife  should  have  a capacity  to 
act  for  herself,  and  the  means  to  protect  herself,  while  she  is. 
withdrawn,  by  a judicial  decree,  from  the  dominion  and  pro- 
tection of  her  husband.  The  court  in  Massachusetts  has 
intentionally  barred  any  inference  that  the  same  consequence 
would  follow  if  the  husband  was  imprisoned  by  law  for  a 
public  offence  or  crime.  But  such  a case  might  be  equiva- 
lent to  an  abandonment  of  the  wife,  and  ground  fora  divorce 
a mensa  el  thoro  ; and  there  is  as  much  reason  and  neces- 
sity in  that  cose  as  In  any  other,  that  the  wife  should  be  com- 
petent to  contract,  and  to  protect  the  earnings  of  her  own 
industry. 

In  Hatchett  v.  Baddeley,  16  Geo.  1F1.,‘  the  C.  B.  held, 
that  a feme  covert  eloping  from  her  husband,  and  running  in 
debt,  could  not  be  sued  alone,  for  that  no  act  of  the  wife 
could  make  her  liable  to  be  sued  alone.  If  she  could  be  sued, 
she  could  sue,  acquire  property,  and  release  actions,  and  this 
would  overturn  iirsl  principles.  In  no  case,  said  one  of  the 
judges,  can  a feme  covert  be  sued  alone,  except  in  the  known 
excepted  cases  of  abjuration  or  exile,  where  the  husband  is 
considered  os  dead,  and  the  woman  as  a widow*  It  was 
afterwards  held  by  the  same  court,  in  Lean  v.  Schvtz,  18 
Geo.  III.,'  that  if  the  wife  had  even  a separate  maintenance, 
and  lived  apart  from  her  husband,  she  could  not  be  sued  alone. 
There  was  no  instance  in  the  books,  said  the  court,  of  an 
action  being  sustained  against  the  wife,  when  the  husband 
was  living  at  home,  and  under  no  civil  disability.  A wife 
may  acquire  a separate  character  by  the  civil  death  of  her 
husband,  but  she  cannot  acquire  it  by  a voluntary  separa- 
tion. * 


a Dean  t.  Richmond,  5 Pickering,  461. 
b S JPm.  Blackt.  1079. 
e Ibid.  ll'^S. 
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But  a few  years  afterwards,  tlie  Court  of  K.  B.,  under  the 
influence  of  Lord  Mansfield,  in  the  celebrated  case  of  Corbett 
V.  Podnitz,^  introduced  a net  principle  into  tlie  English 
law,  respecting  the  relation  of  husband  and  wife ; but  a prin- 
ciple that  was  familiar  to  the  Roman  law,  and  to  the  muni- 
cipal law  of  most  of  the  nations  of  Europe.  The  court,  in 
that  case,  held,  (hat  a feme  covert  living  apart  from  her  hus- 
band, by  a deed  of  separation,  mutually  executed,  and  having 
a large  and  competent  maintenance  settled  upon  her,  beyond 
the  control  of  her  husband,  might  contract,  and  sue,  and  be 
sued,  as  a feme  sole.  Lord  Mansfield  put  the  action,  upon 
the  ground  of  the  wife  having  an  estate  settled  upon  her  to 
her  separate  use,  and  acquiring  credit,  and  assuming  the 
character  and  competency  of  a feme  sole.  The  ancient  law 
bad  no  idea  of  a separate  maintenance ; and  when  that  was 
introduced,  the  change  of  customs  and  manners  required,  as 
indispensable  to  justice,  the  extension  of  the  exceptions  to 
the  old  rule  of  law,  which  disabled  a married  woman  from 
contracting.  The  reason  of  the  rule  ceased  when  the  wife 
was  allowed  to  possess  separate  property  and  was  disabled 
from  charging  her  husband. 

This  decision  of  the  K.  B.  was  in  1785,  and  it  gave  rise 
to  great  scrutiny  and  criticism.  It  was  considered  as  a deep 
and  dangerous  innovation  upon  the  ancient  law. 

In  Compton  v.  Collinson,^  Ixrrd  Loughborough  held,  not- 
withstanding that  decision,  that  it  was  an  unsettled  point, 
whether  an  action  could  be  maintained  against  a married 
woman,  separated  from  her  husband  by  consent,  and  enjoy- 
ing a separate  maintenance.  Again,  in  Ellali  v.  Leigh,' 
tlie  K.  B.,  in  1794,  indirectly  assailed  the  decision  in  Corbett 
V.  Poelnitz,  and  did  not  agree  that  the  court  could  change 
the  law,  so  as  to  adapt  it  to  the  fashion  of  the  times.  They 
declared,  however,  without  touching  the  authority  of  the  de- 


a 1 Term  Rep.  5. 


b 1 H.  Black!.  350. 
c 5 Term  Rep.  679. 
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cision,  that  upon  a voluntary  separation  of  husband  and  wife, 
without  a permanant  fund  for  her  separate  use,  she  could  not 
be  sued  alone  as  a feme  sole.  Afterwards,  in  Clayton  v. 
Adams, the  Court  of  K.  B.  went  a step  further  towards 
overturning  the  authority  of  Corbett  v.  Poehiitz,  and  held, 
that  though  the  wife  lived  apart  from  her  husband,  and  car- 
ried on  a separate  trade,  she  was  not  suable  ; fur  if  she  could 
be  sued  as  a feme  sole,  she  might  be  taken  in  execution, 
which  would  operate  as  a divorce  between  husband  and  wife. 
At  last,  in  Marshall  v.  Hutton,'’  the  K.  B.  decided,  in  1800, 
after  a very  solemn  argument,  before  all  the  judges,  that  a 
feme  covert  could  not  contract,  and  be  sued,  as  a feme  sole, 
even  though  she  be  living  apart  from  her  husband,  and  have 
a separate  maintenance  secured  to  her  by  deed.  The  court 
said,  that  the  huslrand  and  wife  being  but  one  person  in  law, 
were  unable  to  contract  with  each  other,  and  that  such  a con- 
tract, with  the  consequences  attached  to  it,  of  giving  the 
wife  a capacity  to  contract,  and  to  sue  and  be  sued,  would 
contravene  the  general  policy  of  the  law  in  settling  the  re- 
lations of  domestic  life,  and  would  introduce  all  the  confusion 
and  inconvenience,  which  must  necessarily  result  from  so 
anomalous  and  mixed  a character,  as  such  a married  woman 
would  be.  The  only  way  in  which  such  a separation  can 
be  safe  and  effectual,  is,  by  having  recourse  to  trustees,  in 
whom  the  property,  of  which  it  is  intended  the  wife  shall  have 
the  disposition,  may  vest,  uncontrolled  by  the  rights  of  the 
husband,  and  it  would  fall  within  the  province  of  a Court  of 
Equity,  to  recognise  and  enforce  such  a trust.  At  law,  a 
woman  cannot  be  sued  ns  a feme  sole,  while  the  relation  of 
marriage  subsists,  and  she  and  her  husband  are  living  under 
the  same  government. 

Lord  Eldon,  afterwards,  in  the  case  of  Lord  St.  John  v. 
Lady  St.  Johnf  speaking  of  these  decisions  at  law,  expressed 


a 6 Ttrm  Rtp.  604. 


b 8 Ttrm  Rep.  545. 
e 11  529,  530. 
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himself  very  decidedly  against  the  policy  and  the  power  of  a 
feme  covert  becoming  a feme  sole  by  a deed  of  separation. 
She  was  incompetent  to  contract  with  the  husband  ; and  if 
separated,  she  could  not  be  a witness  against  her  husband  ; 
she  could  not  commit  felony  in  his  presence  ; she  must  fol- 
low the  settlement  of  her  husband  ; her  husband  would  be 
suable  for  her  trespass.  In  short,  the  old  rule  is  deemed  to 
be  completely  re-established,  that  an  action  at  law  cannot  be 
maintained  against  a married  woman,  unless  her  husband 
has  abjured  the  realm." 

But  if  the  husband  and  wife  part  by  consent,  and  he  secures 
to  her  a separate  maintenance,  suitable  to  his  condition  and 
circumstances  in  life,  and  pays  it  according  to  agreement,  he 
is  not  answerable  even  for  necessaries,  and  the  general  repu- 
tation of  the  separation  will,  in  that  case,  be  suflicient.  This 
was  so  ruled  by  Holt,  Ch.  J.,  in  Todd  v.  Slotccsf  and  this 
general  doctrine  was  conceded  in  the  modern  case  of  Nurse 
y.  Craig, ‘ in  which  it  was  held,  that  if  the  husband  fails  to 
pay  the  allowance,  according  to  stipulation  in  the  deed  of 
seporation,  the  person  who  supplies  the  wife  with  necessaries 
can  sue  the  husband  upon  an  indebitatus  assumpsit.  This 
rule,  in  all  its  parts,  was  adopted  by  the  Supreme  Court  of 
New- York,  in  Baker  v.  Barney.'^  But  our  courts  have  not 
gone  further,  and  have  never  adopted  the  rule  in  Corbett  v. 
Poelnilz  and  I ai)prehend  that  the  general  rule  of  the 
common  law,  as  understood  before  and  since  that  case,  is  to 
be  considered  the  law  in  this  country  ; though,  perhaps,  not 


a See  the  obserralioos  of  the  Master  of  tlio  Rolls,  in  3 Vttey,  443, 
444,  445. 
b 1 Saik.  116. 
c 5 Bor.  4*  PM.  1 48. 

d 8 Johns.  Rep.  72.  The  same  rule  applies  where  the  husband  and 
wife  are  separated  by  a divorce  a mensa  el  thoro,  with  an  allowance  to 
the  wife  for  alimony,  and  the  husband  omits  to  pay  it.  Hunt  v.  Oe 
Blaquiere,  5 Bingham,  550. 

( See  2 Hoisted,  150,  where  that  case  was  eapressly  condemned. 
VoL.  U.  21 
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exactly  under  the  aame  atraitened  limitation  mentioned  in 
the  book8.° 

IV.  The  compele7icy  of  the  wife,  in  equity,  to  deal  with 
her  property  as  a feme  sole. 

At  common  law,  a married  woman  was  not  allowed  to 
possess  personal  property  independent  of  her  husband.  But, 
in  equity,  she  is  allowed,  through  tlie  medium  of  a trustee, 
to  enjoy  property  as  freely  as  a feme  sole ; and  it  is  not  un- 
usual to  convey  or  bequeath  property  to  a trustee  in  trust  to  pay 
the  interest  or  income  thereof,  to  the  wife  for  her  separate  use, 
free  from  the  debts,  control,  or  interference  of  her  husband, 
and  payable  upon  her  separate  order  or  receipt,  at  and  after 
the  times  that  the  payments  respectively  become  due,  and  af- 
ter her  death,  in  trust  for  her  issue.  In  such  cases,  the  hus- 
band has  no  interest  in  the  property,  though  after  the  interest 
is  actually  received  by  the  wife,  it  then  might  be  considered 
as  part  of  the  husband’s  personal  estate.^  It  is  not  necessary 
that  the  trustee  should  be  a stranger.  The  husband  himself 
may  be  the  trustee  ; and  if  property  be  settled  to  a married 
woman’s  separate  use,  and  no  trustee  be  appointed,  the  hus- 
band will  be  considered  as  such,  notwithstanding  he  was  not 
a party  to  the  instrument  under  which  the  wife  claims.' 


a Id  aome  of  the  atates,  aa  PeDDsylraoia  and  South  Carolina,  a wife 
may  act  aa  a feme  tale  trader,  and  become  liable  aa  aucb,  in  imitation 
of  the  cuatoro  of  London.  Burke  r.  Winkle,  3 Serg.  4r  Ravle,  189. 
Newbiggin  r.  Pillana,  2 Bay,  162.  State  Report*  in  Eyuiiy,  S.  C. 
148, 149.  But  for  greater  protection  to  the  wife,  noauitcan  be  brought, 
in  South  Carolina,  by  or  against  a feme  covert  sole  trader,  unless  her 
husband  be  joined.  4 JU^Cord,  413. 

b Lee  v.  Prieanx,  3 Bro.  C,  C.  381.  Norris  v.  Hemiagway,  1 
Hagg.  Eccl.  Rep.  4.  Ex  parte  Gadsden,  S.  C.  Late  Journal,  No.  3, 
p.  343. 

c Bennet  v.  Davis,  2 P.  Wm*.  316.  Abbott,  Cli.  J.,  2 Carr.  A- 
Payne,  62.  Picquet  v.  Swan,  4 Maeon,  455.  Escheator  v.  Smith,  4 
M'Cortl,  452.  Clattey  on  the  Right*  of  Married  Women,  p.  1.5 — 30. 
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Where  the  husband  stipulates,  before  marriage,  either  that  his 
wife  shall  enjoy  her  own  property,  or  that  she  shall  be  enti- 
tled to  a certain  benefit  out  of  his  estate,  he  will  be  bound  in 
equity  to  perform  his  agreement,  even  though  it  was  entered 
into  with  the  wife  herself,  and  became  eictinguished  at  law 
by  his  subsequent  marriage.  Gills  from  the  husband  to  the 
wife  may  be  supported,  as  her  separate  property,  if  they  be 
not  prejudicial  to  creditors,  even  without  the  intervention  of 
trustees  ; and  where  the  husband,  after  marriage,  agreed,  in 
writing,  to  settle  part  of  the  wife’s  property  upon  her,  the 
agreement  was  held  to  enure  to  the  benefit  of  the  children, 
and  tliat  the  wife  herself  could  not  waive  it." 

The  wife  being  enabled  in  equity  to  act  upon  property  in 
the  hands  of  her  trustees,  she  is  treated  in  that  court  as  hav- 
ing interests  and  obligations  distinct  from  those  of  her  hus- 


lo  Price  T.  Bigham,  7 Harr,  tf  John*.  296,  where  real  estate  was, after 
marriage,  coarejred  io  tniit  for  the  separate  use  of  the  wife,  with  power 
to  her  to  sell  by  deed,  she  was  allowed  to  charge  the  estate  with  the 
payment  of  her  debts,  and  equity  enforced  the  contract  by  decreeing  a 
sale  of  the  estate. 

a Rich  T.  Cockell,  9 Vetey,  369.  Fenner  v.  Taylor,  1 Simon,  169. 
In  South  Carolina,  all  marriage  settlements,  antenuptial  or  postnuptial, 
are  required,  by  statute  of  1823,  to  be  recorded  within  three  months 
after  their  execution,  and  any  settlement  of  property  by  the  husband  on 
the  wife  after  marriage,  is  a postnuptial  settlement  within  tlie  rule.  In 
default  of  such  record,  the  marriage  settlement  is  declared  void.  Mar- 
riage telUemenlt,  strictly  speaking,  are  those  settlements  only,  whether 
made  before  or  after  marriage,  which  are  made  in  consideration  of 
marriage  only  ; but  the  statute  in  South  Carolina  was  intended  to  apply 
to  all  postnuptial  settlements  on  the  wife.  Price  r.  White  and  others, 
Carolina  hmo  Journal,  No.  3.  See,  also,  io  the  same  work,  p.  352, 
an  Essay  on  the  Registry  Acts  of  South  Carolina,  pointing  out  their 
imperfections,  and  suggesting  amendments.  In  Virginia,  deeds  of  set- 
tlement upon  marriage,  wherein  either  lands,  slaves,  or  personal  pro- 
perty shall  be  settled,  or  covenanted  to  be  left  nr  paid  at  the  death  of 
the  party,  or  ollierwise,  shall  be  void  as  to  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  without  notice,  unless  acknowledged 
or  proved  and  recorded,  &c.  1 Iletucd  Code,  ch.  99,  sec.  4. 
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band.  She  may  institute  n suit,  by  hei^  next  friend,  against 
him,  and  she  may  obtain  an  order  to  defend  separately  suits 
against  her ; and  when  compelled  to  sue  her  husband  in 
equity,  the  court  may  order  him  to  make  her  a reasonable 
allowance  in  money  to  carry  on  the  suit.” 

The  general  grounds  upon  which  et|uity  allows  a wife  to 
institute  a suit  against  her  husband,  are,  when  any  thing  is 
given  to  her  separate  use,  or  her  husband  refuses  to  perform 
marriage  articles,  or  articles  for  a separate  maintenance ; or 
where  the  wife,  being  deserted  by  her  husband,  hath  acquired 
by  her  labour  a separate  property  of  which  he  hath  plunder- 
ed her.  The  acquisitions  of  the  wife,  in  such  a case,  are  her 
separate  property,  and  she  may  dispose  of  tliem  by  will  or 
otherwise.*  Though  a woman  may  be  proceeded  against  in 
equity  without  her  husband,  and  though  her  separate  estate 
be  liable  for  her  debts  dum  sola,  yet  the  court  cannot  make 
a personal  decree  against  her  for  the  payment  of  a debt.  All 
it  can  do  is  to  call  fortli  her  separate  personal  property  in  tlie 
hands  of  trustees,  and  to  direct  the  application  of  it.‘  When 
the  wife  has  separate  property,  the  relief  aflbrded  is  by  follow- 
ing it  in  the  hands  of  trustees ; and,  in  tliis  way,  courts  of 
equity  can  attain  a pure  and  perfect  justice,  which  courts  of 
law  are  unable  to  reach. 

If,  by  marriage  settlement,  the  real  and  personal  estate  of 
the  wife  be  secured  to  her  separate  use,  the  husband  is  ac- 
countable for  that  part  of  it  which  comes  to  his  hands ; and 
a feme  covert,  with  respect  to  her  separate  property,  is  to  be 
considered  a feme  sole  sub  tnodo  only,  or  to  the  extent  of  the 


a Mix  T.  Mix,  1 John*.  Ch.  Rep.  108.  Denton  ▼.  Denton,  ibid. 
1 10.  Wilton  T.  Wilson,  2 Haggard'*  Cotuul.  Rep.  203.  M V.  Re- 
rued  Stalulee,  rol.  ii.  148,  sec.  58. 

b Cecil  V.  Juxon,  1 Aik.  278.  Starrett  r.  Wynn,  17  Serg.  if 
Ravk,  130. 

c Hnltne  v.  Tenant,  1 Bn.  16.  Norton  v.  Turvill,  i P.  W»u. 
144.  Lillie  v.  Airey,  1 Ketey,  jnn.  277.  Lord  Lon^bborougb,  2 Fe- 
fsy,  jnn.  145. 
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• power  clearly  given  her  by  the  marriage  seUlement.  Her 
power  of  dispoeition  is  lo  be  exercised  according  to  the  mode 
prescribed  in  the  deed  or  will  under  which  she  becomes  enti- 
tled to  the  property ; and  if  she  has  a power  of  appointment 
by  will,  sha  cannot  appoint  by  deed ; and  if  by  deed,  she 
cannot  dispose  of  the  property  by  a parol  gift  or  contract.* 
These  marriage  settlements  are  benignly  intended  to  tecure 
to  the  wife  a certain  support  in  every  event,  and  to  guard  her 
against  being  overwhelmed  by  the  misfortunes,  or  unkindness, 
or  vices  of  her  husband.  They  usually  proceed  from  the 
prudence  and  foresight  of  friends,  or  the  warm  and  anxious 
affection  of  parents  ; and,  if  fairly  made,  they  ought  to  be 
supported  according  to  the  true  intent  and  meaning  of  the 
instrument  by  which  they  are  created.  A court  of  equity 
will  carry  the  intention  of  these  settlements  into  effect,  and 
not  permit  the  intention  to  be  defeated.  These  general  prin- 
ciples pervade  the  numerous  and  complicated  cases  on  the 
subject ; though,  it  must  be  admitted,  that  those  cases  are 
sometimes  discordant  in  the  application  of  their  doctrines,  and 
perplexingly  subtle  in  their  distinctions. 

In  the  case  of  Jaques  v.  The  Methodist  Episcopal 
Church,  as  reviewed  in  the  Court  of  Errors  of  New-York,* 
it  was  declared,  that  a feme  covert,  with  respect  to  her  sepa- 
rate property,  was  to  be  regarded  in  a court  of  equity  as  a 
feme  sole,  and  might  dispose  of  it  without  the  assent  and  con- 
currence of  her  trustee,  unless  she  was  specially  restrained 
by  the  instrument  under  which  site  acquired  her  separate  es- 
tate. But  it  was  held,  (and  in  that  consisted  the  difference 
between  the  dectsion  in  chancery  and  the  correction  of  it  on 
appeal,)  that  though  a particular  mode  of  disposition  was  spe- 
cifically pointed  out  in  the  instrument  or  deed  of  settlement, 
it  would  not  preclude  tlie  wife  from  adopting  any  other  mode 


a Jaqoet  r.  Tba  Metbodist  Epiicopal  Cburcb,  I JohnM.  CA. 
450.  3 Ibid.  77.  Laucaster  v.  Dolan,  1 Rawlt,  331.  348. 

6 1 7 Johm.  Rep.  548. 
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of  dispoeition,  unless  she  was,  by  the  instrument,  specially 
restrained  in  her  power  of  disposition  to  a particular  mode. 
The  wife  was,  therefore,  held  at  Uberty,  by  that  case,  to  dis- 
pose of  her  property  as  she  pleased,  though  not  in  the  mode 
prescribed,  and  to  give  it  to  her  husband  as  well  as  to  any 
other  person,  if  her  disposition  of  it  be  free,  and  not  the  re- 
sult of  flattery,  force,  or  improper  treatment. 

This  decision  of  the  Court  of  Errors  renders  the  wife  more 
completely  and  absolutely  a feme  sole  in  respect  to  her  sepa- 
rate property,  than  the  English  decisions  would  seem  to  au- 
thorize ; and  it,  unfortunately,  withdraws  from  the  wife  those 
checks  that  were  intended  to  preserve  her  more  entirely  from 
that  secret  and  insensible,  but  powerful  marital  influence, 
which  might  be  exerted  unduly,  and  yet  in  a manner  to 
baffle  all  inquiry  and  detectioii.-* 

A wife  may  also  contract  with  her  husband,  even  by  pa- 
rol, after  marriage,  for  a transfer  of  property  from  him  to  her, 
or  to  trustees  for  her,  provided  it  be  for  a bona  fide  and  valua- 
ble consideration ; and  she  may  have  that  property  limited 
to  her  separate  use.‘  I'his  was  so  held  in  the  case  of  Lnv- 
ingston  v.  Livingston  f and  as  the  wife  died,  in  that  case, 
after  the  contract  had  been  executed  on  the  part  of  the  hus- 
band, and  before  it  had  been  executed  on  the  part  of  the 
wife,  the  infant  children  of  the  wife  were  directed  to  convey, 
as  infant  trustees,  by  their  guardian,  the  lands  which  their 
mother,  by  agreement  with  her  husband,  had  contracted  to 
sell. 

A wife  may,  also,  sell  or  mortgage  her  separate  property 


a It  seems  to  be  settled  io  England,  that  a life  estate  given  to  tbe 
wife  for  htr  tole  and  teparale  ute,  and  tbe  proceeds  to  be  paid  into  her 
own  handa,  and  upon  her  receiplt  alone,  may  be  alienated  by  ber  at  her 
pleasure.  Acton  v.  White,  1 Simona  4-  Sluarl,  429.  This  absolute 
power  of  control  is  implied  in  a gift  to  her  aeparate  uae. 

b Lady  Arondell  v.  Phipps,  10  l^eaey,  139. 145.  Bullard  v.  Briggs, 
7 Pickering,  533. 

c Z Johna,  Ch<  Rep.  537. 
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for  her  husband’s  debts,  and  she  may  create  a valid  power  in 
(he  mortgagee  to  sell  in  default  of  payment.*  She  can  con- 
vey upon  condition,  and  she  may  prescribe  the  terms.*  It 
was  long  since  held,  even  at  law,  in  the  case  of  Wottem  v. 
Hele,‘  that  the  husband  and  wife  might  grant  land  belong- 
ing to  the  wife,  by  fine,  with  covenant  of  warranty,  and  tliat 
if  the  grantee  should  be  evicted  by  a paramount  title,  cove- 
nant would  lie,  after  the  husband’s  death,  against  the  wife, 
upon  the  wairanty.  This  is  a very  strong  case  to  show  that 
the  wife  may  deal  with  her  land  by  fine  as  if  she  were  a 
feme  soU  ; and  what  she  can  do  by  fine  in  England,  she 
may  do  here  by  any  legal  form  of  conveyance,  provided  she 
execute  under  a due  examination.  The  case  states,  that  the 
Court  of  K.  B.  did  not  make  any  scruple  in  maintaining, 
that  the  action  of  covenant  was  good  against  the  wife  on  her 
warranty  contained  in  her  executed  fine,  though  she  was  a 
feme  covert  when  she  entered  into  the  warranty.  It  is  also 
declared,  in  the  old  books,''  that  if  the  husband  and  wife 
make  a lease  for  years  of  the  wife’s  land,  and  she  accepts 
rent  after  his  death,  she  is  liable  on  the  covenants  in  the 
lease ; for,  by  the  acceptance  of  the  rent,  she  affirms  the 
lease,  though  she  was  at  liberty,  after  her  husband’s  death,  if 
she  had  so  chosen,  to  disaffirm  it.* 

This  doctrine,  that  the  wife  can  be  held  bound  to  answer 
in  damages  afler  her  husband’s  death,  on  her  covenant  of 


a Tbe  general  mle  is,  (hat  if  the  wife  joins  her  bushand  in  a mort- 
gage of  her  estate  for  his  beoeht,  (he  mortgage,  as  between  (he  husband 
and  wife,  will  be  considered  the  debt  of  the  husband,  and  aAer  his  death 
tbe  wife  or  her  representatires  will  be  entitled  to  stand  in  (be  place  of 
tbe  mortgagee,  and  hare  tbe  mortgage  satisfied  out  of  (he  husband’s 
assets.  Lord  Thnrlow,  in  Clinton  v.  Hooper,  I jun.  186. 

6 Demarcst  v.  Wynkoop,  3 Johns.  Ch.  Rep.  129.  Pybus  v.  Smith, 
1 f*iuey,  jnn.  189.  Essex  v.  Atkins,  14  ibid.  542. 
c 2 Sound.  117.  1 Mod.  290.  S.  C. 

d Greenwood  r.  Tyber,  Cro.  Joe.  56 J,  564.  I Mod.  291. 
t 2 Sound.  1 80.  n.  9. 
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warranty,  entered  into  during  coverture,  is  not  considered  by 
the  courts  in  this  country  to  be  law  ; and  it  is  certainly  con- 
trary to  the  settled  principle  of  the  common  law,  that  the 
wife  was  incapable  of  binding  herself  by  contract.  In  the 
Supreme  Court  of  Massachusetts,*  it  has  been  repeatedly 
held,  that  a wife  was  not  liable  on  the  covenants  in  her  deed, 
furtlier  than  they  might  operate  by  way  of  estoppel ; and 
though  the  question,  in  these  cases,  arose  while  the  wife  was 
still  married,  yet  the  objection  went  to  destroy  altogether  the 
effect  of  the  covenant.  So,  also,  in  Jackson  v.  Vanderhey- 
den,''  it  was  declared,  that  the  wife  could  not  bind  herself 
personally  by  a covenant,  and  that  a covenant  of  warranty 
inserted  in  her  deed,  would  not  even  estop  her  from  asserting 
a subsequently  acquired  interest  in  the  same  lands. 

Though  a wife  may  convey  her  estate  by  deed,  she  will 
not  be  bound  by  a covenant  or  agreement  to  levy  a fine,  or 
convey  her  estate.  The  agreement  by  a feme  covert,  with 
the  assent  of  her  husband,  for  a sale  of  her  real  estate,  is  ab- 
solutely void  at  law,  and  the  courts  of  Equity  never  enforce 
such  a contract  against  her.'  In  the  execution  of  a fine,  or 
other  conveyance,  the  wife  is  privately  examined,  whether 
she  acts  freely  ; and  without  such  an  examination,  the  act  is 
invalid.  But  a covenant  to  convey  is  made  without  any  ex- 
amination ; and  to  hold  the  wife  bound  by  it,  w’ould  be  con- 
trary to  first  principles  on  this  subject,  for  the  wife  is  deemed 
incomfxjtent  to  make  a contract,  unless  it  be  in  her  character 
of  trustee,  and  when  she  docs  not  possess  any  beneficial  in- 
terest in  her  own  right.  The  Chancery  jurisdiction  is  applied 
to  the  cases  of  projierty  settled  to  the  separate  use  of  the  wife 
by  deed  or  will,  with  a power  of  appointment,  and  rendered 


a Fowler  v.  t hearer,  7 Matt.  Rep.  SI.  Colcord  v.  Swan,  ibid. 
S9I. 

6 17  Johnt.  Rep.  167. 

c Butler  t.  nuckingham.  5 Day,  495.  See,  alio,  Walrous  r.  Cbalk- 
er,  7 Cown.  Rep.  254,  S.  P. 
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subject  to  her  disposition.  On  tlic  other  hand,  the  husband 
has  frequently  been  compelled,  by  decree,  to  fulfil  his  cove- 
nant, that  his  wife  should  levy  a fine  of  her  real  estate,  or 
else  to  sufier  by  imprisonment  the  penalty  of  his  default* 
But  Lord  Cowper  once  refused  to  compel  the  husband  to  pro- 
cure his  wife  to  levy  a fine,  as  being  an  unreasonable  coer- 
cion, since  it  was  not  in  the  power  of  the  husband  duly  to 
compel  his  wife  to  alien  her  estate.*  In  other  and  later  cases, 
the  courts  have  declined  to  act  upon  such  a doctrine  and 
Lord  Ch.  B.  Gilltert,  questioned  its  soundness.*'  In  Err.'ry 
v.  Wasc,‘  Lord  Eldon  observed,  that  if  the  question  was 
perfectly  res  iutcffra,  he  should  hesitate  long  before  he  un- 
dertook to  compel  the  husband,  by  decree,  to  procure  bis  wife’s 
conveyance  ; for  the  [wlicy  of  the  law  was,  that  the  wife  WM 
not  to  part  with  her  property,  unless  by  her  own  spontaneous 
will.  Lastly,  in  Martin  v.  Mitchell/  where  the  husband 
and  wife  bod  entered  into  an  agreement  to  sell  her  estate, 
the  master  of  the  rolls  held,  that  the  agreement  was  void  as 
to  the  wife,  fur  a married  woman  had  no  disposing  power, 
and  a Court  of  Equity  could  not  give  any  relief  against  her 
on  such  a contract.  She  could  not  bind  herself  by  contract, 
except  in  the  execution  of  a power,  and  in  the  mode  pre- 
scribed ; nor  would  the  court  comjiel  the  husband  to  procure 
his  wife  to  join  in  the  conveyance.  Such,  said  the  master  of 
the  rolls,  was  not  now  the  law. 


a CirifTeu  v.  Taylur,  TtAhilL  10(i.  iiarriiigtoo  v.  Iloro,  3 £9.  Coj. 
AOr*  17.  p).  7.  Sir  Ju&cpli  Jckvll,  in  Hall  v.  Hardy,  3 P*  fPms.  187. 
Wilbers  v.  Piochard,  ciled  in  7 476.  Morris  v.  SlepheiMOO,  7 

Vtaetjy  474. 

b Otread  r.  Round,  4 Piner't  Abr.  203.  pi.  4. 
c Prec.  in  Ch.  76.  Amb.  495. 
d Gilbert**  Lex  Preetoria^  245. 
e 8 K«ey,  505.  514. 

f 2 Jacob  4*  Walker^  412.  Sir  James  Mansfield,  in  Davis  v.  Junes, 
4 Bos.  4*  Pull.  269.  Brick  v.  Wbclley,  cUed  in  Ho^el  Geoi^,  1 
Madd.  Pry.  16.  3.  P. 

VoL.  il.  22 
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The  English  Courts  of  Equity  have  recently  thrown  a 
further  and  very  important  protection  around  the  property 
settled  on  the  wife  on  her  marriage,  for  her  separate  use,  with 
a clause  against  anticipation.  It  was  declared,  in  Ritchie 
V.  Broadbent,“  that  a bill  would  not  be  sustained,  to  trans- 
fer to  the  husband  property  so  settled  in  trust,  even  though 
the  wife  was  a party  to  the  bill,  and  ready  to  consent  on  ex- 
amination to  part  with  the  funds.  The  opinion  of  the  Lord  Ch. 
Baron  was  grounded  on  the  effect  to  be  given  to  the  clause 
against  anticipation,  and  does  not  apply  to  ordinary  cases,  or 
affect  the  general  power  of  the  wife,  wlierc  no  such  check 
is  inserted  in  the  settlement.  A clause  in  a gift  or  deed  of 
settlement  upon  the  wife,  against  anticipation,  is  held  to  be 
an  obligatory  and  valid  mode  of  preventing  her  from  depri- 
ving herself,  through  marital  or  other  influence,  of  the  benefit 
of  her  property.  But  that  restraint  or  anticipation  ceases  on 
the  death  of  the  husband,  for  the  reason  and  expediency  of 
the  restraunt  have  then  also  ceased.* 

A wife  cannot  devise  her  lands  by  will,  for  she  is  excepted 
out  of  the  statute  of  wills ; nor  can  she  make  a testament  of 
chattels,  except  it  be  of  those  which  she  holds  en  autre  droit, 
or  which  are  settled  on  her  as  her  separate  property,  with- 
out the  license  of  her  husband.  He  may  covenant  to  that 
effect,  before  or  afler  marriage,  and  the  Court  of  Chancery 
will  enforce  tlie  performance  of  that  covenant.  It  is  not 
strictly  a will,  but  in  the  nature  of  an  appointment,  which 
the  husband  is  bound  by  his  covenant  to  allow.'  The  wife 
may  dispose  by  will,  or  by  act  in  her  lifetime,  of  her  separate 
personal  estate,  settled  upon  her,  or  held  in  trust  for  her,  or 
the  savings  of  her  real  estate  given  to  her  separate  use ; and 
this  she  may  do  without  the  intervention  of  trustees,  for  the 


a 2 Jacob  <f.  Walker,  455. 

6 Barton  v.  Briscoe,  1 Jacob,  603. 

e Pridgeon  v.  Pridgeoo,  1 Ch.  Cat.  117.  Bex  T.  Betlesiroiib,  Sir. 
891. 
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power  is  incident  to  such  an  ownership.*  It  has  been  held, 
even  at  law,  in  this  country,*  that  the  wife  may,  by  the  per- 
mission of  her  husband,  make  a disposition  in  the  nature  of 
a will,  of  personal  property,  placed  in  the  hands  of  trustees, 
for  her  separate  use,  by  her  husband,  or  by  a stranger,  and 
either  before  or  after  marriage.  If  a feme  sole  makes  a will, 
and  afterwards  marries,  tlie  subsequent  marriage  is  a revo- 
cation in  law  of  the  will.  The  reason  given  is,  that  it  is  not 
in  the  nature  of  a will  to  be  absolute,  and  the  marriage  is 
deemed  equivalent  to  a countermand  of  the  will,  and  espe- 
cially as  it  is  not  in  the  power  of  the  wife  after  marriage, 
either  to  revoke  or  continue  the  will,  inasmuch  as  she  is 
presumed  to  be  under  the  restraint  of  her  husband.*  But  it 
is  equally  clear,  that  where  an  estate  is  limited  to  uses,  and  a 
power  is  given  to  a feme  covert,  before  iiuirriage,  to  declare 
those  uses,  such  limitations  of  uses  may  take  effect ; and 
though  a married  woman  cannot  be  said  strictly  to  make  a 
will,  yet  she  may  devise,  by  way  of  execution  of  a power, 
which  is  rather  an  appointment,  than  a will ; and  whoever 
takes  under  the  will,  takes  by  virtue  of  the  execution  of  the 
power.  Thus,  in  the  case  of  Bradish  v.  Gibbs,*  it  was 


a Peacock  v.  Monk,  2 Vuey,  190.  Kick  r.  Cockell,  9 Vttty,  369. 
\Ve»l  V.  Weft,  3 Jtantlnlph,  373. 
b Emery  r.  Neighbour,  2 /fatftec/,  142. 

c Forte  & Harnbling't  caic,  4 Co.  60.  b.  2 P.  Wmi.  624.  2 7'erm 

Rep.  69S.  S.  P. 

d 3 Johne.  Ch.  Rep.  623.  By  Ibn  J^ea-Tork  Rented  Statulee,  toI. 
I.  733—737,  tec.  80.  87,  a general  ami  beneficial  poirer  may  be  grant- 
ed to  a married  woman,  (o  dispose,  during  the  marriage,  and  witbont 
the  concurrence  of  her  husband,  of  lands  conveyed  or  deriaed  to  her  in 
fee ; or  a special  power  of  the  like  kind,  in  respect  to  any  estate  lets 
Ilian  a fee,  belonging  to  her,  in  the  lands  lo  which  the  power  relates. 
She  may,  under  the  power,  execute  a mortgage,  and  generally  the  may 
exeente  a power  during  coverture,  by  grant  or  devise,  according  to  tbe 
terms  of  it ; and  if  she  executes  a power  by  grant,  the  concurrence  of 
her  husband  as  a party  it  not  requisite,  hut  she  must  acknowledge,  on  a 
private  examination,  the  execution  of  the  power.  And  if  a married 
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held,  that  a femt  covert  mighl  execute  by  will,  in  favour  of 
her  husband,  a power,  given  or  reserved  to  her  while  sole, 
over  her  real  estate.  In  that  case,  the  wife,  before  marriage, 
entered  into  an  agreement  with  her  intended  husband,  that 
she  should  have  power  during  the  coverture,  to  disjiosc  of  her 
real  estate  by  will,  and  she  afterwards  during  coverture  de- 
vised the  whole  of  her  estate  to  her  husband ; and  this  was 
considered  a valid  disposition  of  her  estate  in  er|uity,  and 
binding  on  her  heirs  at  law.  The  point  in  that  case  was, 
whether  a mere  agreement  entered  into  before  marriage, 
between  the  wife  and  her  intended  husband,  that  she  should 
have  power  to  dispose  of  hei  real  estate  during  coverture, 
would  enable  her  to  do  it,  without  previously  to  the  marriage 
vesting  the  real  estate  in  trustees,  in  trust  fur  such  persons  as 
she  should  by  deed  or  will  ap|X)int ; and  it  was  ruled  not  to 
be  necessary  ; and  the  doctrine  has  received  the  approliatiun 
of  the  Supreme  Court  of  Pennsylvania.”  Equity  will  carry 
into  effect  the  will  of  a feme  covert,  disposing  of  her  real  es- 
tate in  favour  of  her  Iiusband,  or  other  |>ersons  than  her  heirs 
at  law,  provided  the  will  be  in  pursuance  of  a power  reserved 
to  her  in  and  by  the  antenuptial  agreement  with  her  hus- 
band. 

With  respect  to  antenuptial  agreements,  equity  will  grant 
its  aid,  and  enforce  a specific  performance  of  them,  provided 
the  agreement  be  fair  and  valid,  and  the  intention  of  the  par- 
ties consistent  with  the  principles  and  the  policy  of  the  law. 
Equity  will  execute  covenants  in  marriage  articles  at  the 
instance  of  any  person  who  is  within  the  influence  of  the 
marriage  consideration,  and  in  favour  of  collateral  relations, 
as  all  such  persons  rest  their  claims  on  the  ground  of  a valu- 


woman  be  enlilleJ  to  an  estate  in  fee,  she  may,  by  virtue  of  a power, 
create  any  estate  whieb  she  iniglit  create  if  unmarried  ; but  sbe  cannot 
exercise  any  power  during'  her  infancy,  nor  if,  by  tlic  terms  of  the 
power,  its  execulien  by  licr,durin;y  marriage,  be  expressly  or  impliedly 
prohibited.  Ibid.  see.  90.  110,  111.  117.  130. 
a 10  Serg  4’  Ka^ele.  -117. 
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able  consideration."  The  husband  and  wife,  and  their  issue, 
are  all  of  them  considered  as  within  that  influence,  and  at 
the  instance  of  any  of  them,  equity  will  enforce  a specific 
performance  of  the  articles.^ 

Seulemeuts  after  marriage,  if  made  in  pursuance  of  an 
agreement  in  writing  entered  into  prior  to  the  marriage,  are 
valid,  both  against  creditors  and  purchasers.  The  marriage 
is,  itself,  a valuable  consideration  for  the  agreement,  and  suf- 
ficient to  give  validity  to  the  settlement.  This  was  so  deci- 
ded in  tlie  case  of  Reado  v.  Livingston  / and  it  was  tlierc 
held,  that  voluntary  settlements  aller  marriage,  upon  the  wife 
or  children,  and  without  any  valid  agreement  previous  to  the 
marriage  to  support  them,  were  void  ns  against  creditors  ex- 
isting when  the  settlement  was  made.  Hut  if  the  person  be 
not  indebted  at  the  time,  then  it  is  settled  that  the  postnuptial 
voluntary  settlement  upon  the  wife  or  childen,  if  made  with- 
out any  fraudulent  intent,  is  valid  against  8ubse({uent  credi- 
tors. This  was  not  only  the  doctrine  in  Reado  v.  Living- 
ston, and  deduced  from  the  English  authorities,  but  it  has 
sirree  received  the  sanction  of  the  Supreme  Court  of  the  Uni- 
ted States,  in  the  case  of  Sexton  v.  Wheaton.* 

A settlement  after  marriage  may  be  good,  if  made  upon  a 
valuable  consideration.  Thus,  if  the  husband  makes  a set- 
tlement u|K>n  the  wife,  in  consideration  of  receiving  from  the 
trustees  of  the  wife,  possession  of  her  equitable  properly,  tliat 
will  be  a sufficient  consideration  to  give  validity  to  the  settle- 
ment, if  it  was  a case  in  which  a Court  of  Eipiity  would  liave 
directed  a settlement  out  of  the  equitable  estate  itself,  in  cose 
the  husband  had  sought  the  aid  of  the  court,  in  order  to  gel 


a Palvertoft  t.  Palrertofi,  10  Vetty.^1. 

k Oagood  V.  Strode,  3 P.  Wmt.  355.  BradUh  v.  Gibbs,  3 Juhnt. 
Ck.  Rep.  550. 

c 3 Jehtu.  Ch.  Rep.  481.  Thomsoo  v.  Dougberty,  13  Srrg.  S,- 
HauU,  448.  S.  P. 

d 8 Wheaton,  229.  Picquet  v.  Swan,  4 Miisnn,  443.  S.  I’. 
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possession  of  it.*  The  settlement  made  after  marriage,  be- 
tween the  husband  and  wife,  may  be  good,  provided  the  set- 
tler has  received  a fair  and  reasonable  consideration  in 
value  for  the  tiling  settled,  so  as  to  repel  the  presumption  of 
fraud.  It  is  a sufticient  consideration  to  support  such  a set- 
tlement, that  the  wife  relinquishes  her  own  estate,  or  agrees 
to  make  a charge  upon  it  for  the  benefit  of  her  husband,  or 
even  if  she  agrees  to  part  with  a contingent  interest.*  But 
the  amount  of  the  consideration  must  be  such  as  to  bear  a 
reasonable  proportion  to  the  value  of  the  thing  settled,  and 
when  valid,  these  postnuptial  settlements  will  prevail  against 
existing  creditors,  and  subsequent  purchasers.*  A settlement 
upon  a meritorious  consideration,  or  one  not  strictly  valuable, 
but  foimdcd  on  some  moral  consideration,  as  gratitude,  bene- 
volence, or  charity,  will  be  good  against  the  settler  and  his 
heirs ; but  whether  it  would  be  good  as  against  creditors  and 
purchasers,  does  not  seem  to  be  entirely  settled,  though  the 
weight  of  opinion,  and  the  policy  of  the  law,  would  rather 
seem  to  be  againrt  their  validity  in  such  a case. 

If  the  wife,  previous  to  marriage,  makes  a settlement  of 
either  her  real  or  personal  estate,  it  is  a settlement  in  deroga- 
tion of  the  marital  rights,  and  it  will  depend  upon  circum- 
stances, whether  it  be  valid.  Where  the  wife,  before  mar- 
riage, transferred  her  entire  estate,  by  deed,  to  trustees  who  were 
to  permit  her  to  receive  the  profits  during  life,  and  no  power 
was  reserved  over  the  principal,  except  the_;us  disponendi 
by  will,  a court  of  Equity  has  refused,  after  the  marriage,  to 
modify  the  trust,  or  sustain  a bill  for  that  purpose  against  the 
trustees  by  the  husband  and  wife.^  In  case  the  settlement  be 


A Moor  r.  Rycault,  Free,  tii  Ch.  23.  Brown  v.  Jones,  1 Atk.  190. 
Miilillccome  r.  Marlow,  2 AUc.  518.  Picquet  r.  Swan,  4 JUaton,  443. 
6 Ward  r.  Sliallet,  3 Fetey,  16. 

c Lady  Arundel  r.  Phippa,  10  Fetey,  139.  Bollard  v.  Brig{^,  7 
Pick.  533. 

d Lowry  t.  Tiernan,  2 Harru  <f-  OUl,  34. 
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upon  herself,  her  children,  or  any  third  person,  it  will  be 
good  in  equity,  if  made  with  the  knowledge  of  her  husband. 
If  he  be  actually  a party  to  the  settlement,  a Court  of  Equity 
will  not  avoid  it,  though  he  be  an  infant  at  the  time  it  was 
made.*  But  if  the  wife  was  guilty  of  any  fraud  upon  her 
husband,  as  by  inducing  him  to  suppose  he  would  become 
possessed  of  her  property,  he  may  avoid  the  settlement, 
whether  it  be  upon  herself,  her  children,  or  any  other  person.* 
If  the  settlement  be  upon  children  by  a former  husband,  and 
there  be  no  imposition  practised  upon  the  husband,  the  settle- 
ment would  be  valid,  without  notice  and  it  would  seem, 
from  the  opinion  of  the  Lord  Chancellor,  in  King  v.  Colton, 
that  such  a settlement,  even  in  favour  of  a stranger,  might 
be  equally  good  under  the  like  circumstances.  It  is  a gene- 
ral rule,  without  any  exception,  that  whenever  any  agreement 
is  entered  into  for  the  purpose  of  altering  the  terms  of  a pre- 
vious marriage  agreement,  by  some  onhj  of  the  persons  who 
are  parties  to  the  marriage  agreement,  such  subsequent  agree- 
ment is  deemed  fraudulent  and  void.  The  fraud  consists  in 
disappointing  the  hopes  and  expectations  raised  by  the  mar- 
riage treaty. 

It  is  a material  consideration  respecting  marriage  settle- 
ments, not  only  whether  they  am  made  before  or  after  mar- 
riage ; but  if  after  marriage,  w’hether  upon  a voluntary  sepa- 
ration, by  mutual  agreement  between  the  husband  and  wife. 
Lord  Eldon,  in  St.  John  v.  St.  John,*  intimated,  that  a set- 
tlement, by  way  of  separate  maintenance,  on  a voluntary 
separation  of  husband  and  wife,  was  against  the  policy  of 
the  law,  and  void ; and  he  made  no  distinction  between  set- 


a Stocombe  v.  Glafab,  2 Bro.  S4&. 

6 Butler,  J.,  aod  Lord  Ch.  Tborlow,  io  Stntbmore  r.  Bowes,  iNJ. 
345.  1 Fessy,  jan.  22.  S.  C.  Goddard  v.  Snow,  1 Ruetetl,  485. 
Howard  r.  Hooker,  3 Rep.  tn  Ch.  42. 
t King  V.  Coltoo,  2 P.  Wm.  874. 
i 11  Peeey,h30. 
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(leinciits  resting  on  articles,  and  a final  complete  eettlement 
by  deed  ; or  between  the  cases  where  a trustee  indemnified 
the  husband  against  the  wife’s  debts,  and  where  there  was 
no  such  indemnity.  The  ground  of  tliis  opinion  was,  that 
such  settlements,  creating  a separate  maintenance,  by  volun- 
tary agreement  between  husband  and  wife,  were,  in  their 
consequences,  destructive  to  the  indissoluble  nature  and  the 
sanctity  of  the  marriage  contract;  and  he  considered  the 
ijuestion  to  be  the  gravest  and  the  most  momentous  to  the 
public  interest,  that  could  fall  under  discussion  in  a court  of 
justice.  Afterwards,  in  Worrall  v.  Jacob,''  Sir  William 
Grant  said,  he  apprehended  it  to  be  settled,  that  chancery 
would  not  carry  into  execution  articles  of  agreement  between 
husband  and  wife.  The  court  did  not  recognise  any  power  in 
the  married  parties  to  vary  the  rights  and  duties  growing 
out  of  the  marriage  contract,  or  to  effect  at  their  pleasure  a 
partial  dissolution  of  the  contract.  But  lie  (ulmitted,  that 
engagements  between  the  husband  and  a tliird  |ierson,  os  a 
trustee,  for  instance,  though  originating  out  of,  and  relating 
to  a separation,  were  valid,  and  might  be  enforced  in  equity.* 
It  was,  indeed,  strange,  that  such  an  auxiliary  agreement 
should  be  enforced,  while  the  principal  agreement  between 
the  husband  and  wife  to  separate,  and  settle  a maintenance 
on  her,  should  be  deemed  to  be  contrary  to  the  spirit  and  the 
policy  of  the  law.  If  the  question  was  res  inlegra,  said 


a 3 Merivale,  256.  268. 

b Filzer  v.  Fitzer,  2 Aik.  311.  Cooke  v.  Wiggens,  10  Vaey,  191. 
Lord  Rodney  v.  Chambers,  2 £cul,  283.  Reed  v.  Beazley,  1 Bbick- 
ford't  Ind.  Hep.  97.  S.  P.  It  is  ao  interesting  fact,  to  6nd  not  only  the 
lex  mercaloria  of  tbe  English  common  law,  but  the  refiaements  of  the 
English  equity  system,  adopted  and  enforced  in  Indiana,  as  early  as 
1820,  when  wo  come  to  consider  bow  recently  that  conntry  bad  then 
risen  from  n wilderness  into  a cultivated  and  civilized  community.  The 
Reports  in  Indiana  here  referred  to,  are  replete  with  extensive  and  ac- 
curate law  learning,  and  tbe  notes  of  tbe  learned  reporter,  annexed  to 
the  cases,  are  very  valuable. 
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Lord  Eldou,  uiitouclied  by  dictum,  or  decisiou,  he  would 
not  have  permitted  such  a covenant  to  be  llie  foundation  of  a 
suit  in  ef|uity.  But  dicta  have  followed  dicta,  and  decision 
has  followed  decision,  to  the  extent  of  settling  the  law  on  this 
point  too  firmly  to  be  now  disturbed  in  chancery.* 

I have  thus  given,  for  the  benefit  of  the  student,  a sketch 
of  the  leading  principles  and  distinctions  (for  to  them  I have 
confined  myself)  respecting  marriage  settlements,  and  the 
trusts  created  by  them,  and  how  far  the  wife  is  considered  in 
equity  08  capable  of  acquiring,  holding,  and  disposing  of  sepa- 
rate property  in  herself.  The  subject  occupies  an  important 
and  voluminous  title  in  the  code  of  English  equity  jurispru- 
dence ; and  so  extensive  have  become  the  trusts  growing  out 
of  marriage  settlements,  that  a lawyer  of  very  great  expe- 
rience* considered,  that  half  the  pro|jerfy  of  England  was 
vested  iu  nominal  owners,  and  it  had  become  difficult  to  as- 
certain whether  third  persons  were  safe  in  dealing  for  fiducia- 
ry property  with  its  trustee,  without  the  concurrence  of  the 
beneficial  owner.* 


a Id  Todd  r.  Stoaket,  1 Salk.  118;  Nurse  v.  Craig,  5 Boi.  4"  Pull. 
148  ; Hiodley  t.  Westmeath,  6 Bamte.  tf-  Crett.  200  ; sad  in  Shel- 
ter V.  Gregory,  2 Wendell,  422,  the  separation  of  husband  and  wife 
by  deed,  and  a stipulation  on  his  part  with  the  irife’s  trustee  to  pay  her 
a certaio  allotfaoce,  were  admitted  to  constitute  a valid  provision  at 
laiv,  sufficient  to  exempt  the  husband  from  being  chargeable  with  her 
support.  But  if  the  husband  fails  to  pay  the  stipulated  allowance,  be 
then  becomes  chargeable  for  necessaries  furoisbed  bis  wife  ; and  if  tber 
deed  providing  for  a separate  maintenance  be  made  without  any  actual 
and  present  separation,  it  is  void.  So,  a subsequent  reoonciliatioa  and 
return  to  the  husband's  house,  destroys  the  deed. 
b Mr.  Butler. 

c In  Picquet  r.  Swan,  4 Maton,  443,  the  doctrine  of  postnuptial  set- 
tiemenis  was  clearly  and  accurately  discussed,  and  it  was  held,  that  a 
power  of  appointment  therein  to  create  new  trusts  and  make  new  ap- 
pointments, might  be  reserved  to  the  wife,  and  bo  exercised  by  her 
Mies  quolies.  It  was  deemed  a necessary  consequence  of  the  validity 
of  a postnuptial  settlement,  that  the  income  or  profit  arising  to  the  wifia 

VoL.  U.  23 
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The  law  respecting  marriage  setllements  is,  as  I appre- 
hend, essentially  the  same  in  Pennsylvania,  Virginia,  North 
Carolina,  Soiilli  Carolina,  Kentucky,  and  probably  in  other 
states,  as  in  England,  and  in  New-York.“  But,  in  Connec- 
ticut, it  has  been  decided,  that  an  agreement  between  hus- 
band and  wife,  during  coverture,  was  void,  and  could  not  be 
enforced  in  chancery.*  The  Court  of  Appeals  in  that  slate 
would  not  admit  the  competency  of  the  husband  and  wife  to 
contract  with  each  other,  nor  the  competency  of  the  wife  to 
hold  personal  estate  to  her  separate  use.  But  afterwards,  in 
Nichols  V.  Palmer, ‘ an  agreement  between  the  husband  and 
a third  persor.,  as  trustee,  though  originating  out  of,  and  re- 
lating to,  a separation  between  husband  and  wife,  was  recog- 
nised as  binding. 

V.  Other  rights  and  disabilities  incident  to  the  mar- 
riage union. 

The  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other.  This  is  a settled  principle  of  law,  and  it  is 


tbereoD,  follows  the  nature  of  the  principal  estate,  and  cannot  be  taken 
by  the  husband  or  bis  creditors,  but  is  the  separate  property  of  the  wife, 
and  subject  to  her  disposition  and  appointment. 

In  addition  to  the  ^neral  abridgements,  there  are  several  professed 
treatises  recently  published  on  this  bead,  as  Alherlty't  Treatutm  (As 
Law  op  Marriage,  and  other  Family  Seltlemente,  published  in  1813  ; 
Kealing't  Trealite  on  Family  Seltlemente  and  Devieee,  published  in 
1815;  Bingham  on  the  Law  of  Infancy  and  Coverture,  published  in 
1816;  Roper  on  the  Law  of  Property  arising  from  the  relation  between 
Husband  and  Wife,  republished  in  New-York  in  1824  ; and  the  title  of 
Baron  and  Feme  in  Cb.  J.  Reeve’s  work  on  the  Domestic  Relations. 
In  those  essays  the  subject  can  be  studied  and  pursued  through  all  its 
complicated  details. 

a Bundle  v.  Murgatroyd,  4 Dallas,  304.  307.  Scott  v.  Lorraine,  6 
Munf.  117.  Bray  v.  Dudgeon,  ibid.  132.  Tyson  v.  Tyson,  2 Hawks. 
472.  Crostwaigbt  v.  Hutkinson,  2BiA6.  407.  Browniog  V.  Coppage, 
3 Bibb.  37.  South  Carolina  Eg.  Rep.  passim, 
b Dibble  V.  Hatton,  1 Day, £21. 
c 5 Doji,  47. 
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founded  as  well  on  llie  interest  of  the  parties  being  the  same, 
ns  on  public  policy."  Nor  can  either  of  them  be  permitted  to 
give  any  testimony  either  in  a civil  or  criminal  case,  which 
goes  to  criminate  the  other ; and  this  rule  is  so  inviolable, 
that  no  consent  will  authorize  the  breach  ofit.‘  Lord  Thur- 
low  said,  in  Sedgwick  v.  Walkins,’  that  for  security  of  the 
peace  ex  necessitate,  the  wife  might  make  an  aflidavit  against 
her  husband,  but  that  he  did  not  know  one  other  case,  either 
at  law  or  in  chancery,  where  the  wife  was  allowed  to  be  a 
witness  against  her  husband. 

But  where  the  wife  acts  as  her  husband’s  agent,  her  de- 
clarations have  been  admitted  in  evidence  to  charge  the  hus- 
band ; for  if  he  permits  the  wife  to  act  for  him  as  his  agent 
in  any  particular  business,  be  adopts,  and  is  bound  by  her 
acts  and  admissions,  and  they  may  be  given  in  evidence 
against  him.''  So,  also,  where  the  husband  permitted  his  wife 
to  deal  as  a feme  sole,  her  testimony  was  admitted,  where 
she  acted  as  agent,  to  charge  her  husband."  In  the  case, 
likewise,  of  Fenner  v.  Lewis/  where  the  husband  and  wife 
bad  agreed  to  aiticles  of  separation,  and  a third  person  be- 
came a party  to  the  agreement  ns  the  w'ife’s  trustee,  and  pro- 
vision was  made  for  her  maintenance  and  enjoyment  of  se- 


tt Davis  r.  Dinwoodj,  4 Term  Rep.  678. 

6 The  King^  v.  Cliriger,  2 Term,  263.  In  (his  case  (he  court  of  K. 
B.  woutd  not  alloir  any  testimony  that  tended  that  way  ; but  aflerirards 
the  rate  was,  by  the  same  court,  somewhat  restricted,  and  confined  to 
testimooy  that  \teol  directly  to  criminate  the  husband,  or  could  after- 
wards be  used  agaiust  him.  The  King  v.  Inhabitants  of  All-Saints,  4 
Peteredorff'e  Abr.  157. 

c 1 T'eeey,  'jaa.  49. 

d Anon.  I Str.  327.  Emerson  v.  Blaoden,  1 Etp.  AT.  P.  Rep.  142. 
Palethorp  v.  Furnish,  2 ibid.  51 1,  note.  Clifford  v.  Burton,  8 Moore, 
16.  1 Bingham,  199.  S.  C. 

e Rutten  v.  Baldwin,  1 Eq.  Cat.  Abr.  226,  227  ; but  Lord  Eldon 
taiil,  in  15  Vesey,  165,  that  be  had  great  difficulty  in  acceding  to  that 
case,  to  that  extent. 

/ 10  Johne.  Rep.  38. 
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parate  property,  it  was  held,  llmt  llie  declaralions  of  the  wife 
relative  to  her  acts  as  agent,  were  admissible  in  favour  of  her 
husband  in  a suit  against  the  trustee.  Tn  such  a case,  the 
law  so  far  regarded  the  separation,  as  not  to  hold  the  husband 
any  longer  liable  for  her  support.*  The  policy  of  the  rule 
excluding  the  husband  and  wife  from  lieing  witnesses  for  or 
against  each  other,  whether  founded,  according  to  Lord  Ken- 
yon,* on  the  supposed  bins  arising  from  the  marriage,  or,  ac- 
cording to  Lord  Hardwicke,'  in  the  necessity  of  preserving 
the  peace  and  happiness  of  families,  was  no  longer  deemed 
applicable  to  that  case.  In  Aveson  v.  Lord  Kinnaird,* 
dying  declarations  of  the  wife  were  admitted  in  a civil  suit 
against  her  husband,  they  being  made  when  no  confidence 
was  violated,  and  nothing  extracted  from  the  bosom  of  the 
wife  which  was  confided  there  by  the  husband.  Lord  El- 
lenborough  referred  to  the  case  of  Thompson  v.  Treoan- 
nion,  in  Skin.  402,  where,  in  an  action  by  husband  and 
wife,  for  wounding  the  wife,  Lord  Holt  allowed  what  the 
wife  said  immediately  upon  the  hurt  received,  and  before  she 
had  time  to  devise  any  thing  to  her  own  advantage,  to  be 
given  in  evidence  ns  part  of  the  res  gestm. 

These  cases  may  be  considered  as  exceptions  to  the  general 
rule  of  law,  and  which,  as  a general  rule,  ought  to  be  steadi- 
ly and  firmly  adhered  to,  for  it  has  a solid  foundation  in  pub- 
lic policy. 

In  civil  suits,  where  the  wife  cannot  have  the  property  de- 
manded, either  solely  to  herself,  or  jointly  with  her  husband, 
or  where  the  wife  cannot  maintain  an  action  for  the  same 
cause  if  she  survive  her  husband,  the  husband  must  sue 
alone.  In  all  other  cases  in  which  this  rule  does  not  apply, 
they  must  be  joined  in  the  suit ; and  where  the  husband  is 


a Baker  v.  Barney,  8 Johnt.  Hep.  72. 
h 4 Term  Rep.  678. 

e Baker  v.  Dixie,  Caeei  temp.  Hardto.  269. 
d e EaH,  188. 
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sued  for  the  debts  of  the  wife  before  coverture,  the  action 
must  be  joint  against  liusband  and  wife,  and  she  may  be 
charged  in  execution  with  her  husband  ; though,  if  she  be  in 
custody  on  mesne  process  only,  she  will  be  discharged  from 
custody  on  motion."  The  husband  may,  also,  be  bound  to 
keep  the  peace  as  against  his  wife  ; and  for  any  unrea.sonable 
and  improper  confinement  by  him,  she  may  be  entitled  to 
relief  upon  habeas  corpus.  But  as  the  husband  is  the 
guardian  of  the  wife,  and  bound  to  protect  and  maintain  her, 
the  law  has  given  him  a reasonable  superiority  and  control 
over  her  person,  and  he  may  even  put  gentle  restraints  upon 
her  liberty  if  her  conduct  be  such  as  to  require  it,  unless  he 
renounces  that  control  by  articles  of  separation,  or  it  be  taken 
from  him  by  a qualified  divorce.*  The  husband  is  the  best 
judge  of  the  wants  of  the  family  afid  the  means  of  supplying 
them,  and  if  he  shifts  his  domicil,'  the  wife  is  bound  to  follow 
him  wherever  he  chooses  to  go.‘  If  a woman  marries,  pend- 
ing a suit  against  her,  the  plaintiff  may  proceed  to  judgment 
and  execution  against  her  alone  without  joining  the  hus- 
band but  for  any  cause  of  action,  cither  on  contract  or  for 
tort,  arising  during  coverture,  the  husband  only  can  be  taken 
in  execution.'  These  provisions  ^ favour  of  the  wife  are  be- 
coming of  less  consequence  with  us  every  year,  inasmuch  as 
imprisonment  for  debt  is  undergoing  constant  relaxation  ; and 
by  an  act  of  the  legislature  of  New-York,  in  1824,  and  con- 


« .4non.  3 Wih.  124.  The  wife  will  be  ditcharged  from  execution 
■n  auch  a caac,  if  it  appears  that  she  has  no  separate  property  to  pay  the 
debt.  Sparks  t.  Bell,  8 Bamu>.  Crut.  I.  The  application  for  her 
discharge  has  been  held  to  rest  in  the  discretion  of  the  court.  Chalk  V. 
Deacon,  6 J.  B.  Moore,  128. 

b Bridgman,  Ch.  J.,  in  Manbyv.  Scott,  Bnrfg-.  233.  Rex  r.  Mead, 
1 Burr.  542.  Lister’s  case,  8 Mod.  22. 
e Chretien  r.  Her  Husband,  17  Martin'e  Louit.  Rep.  60. 
d Doyley  v.  White,  Cro.  Jac.  323.  Cooper  r.  Hunchin,  4 Eaet, 
521. 

e jtnon.  Cro.  C.  513.  3 Blacks.  Com.  414. 
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tinued  by  the  Revised  Slatutes  iq  1829,*  no  female  can  be 
impriaoiied  upon  any  execution  issued  in  a suit  before  a jus- 
tice of  the  peace. 

I trust  I need  not  apolog-ize  for  having  dwelt  so  long  upon 
the  consideration  of  this  most  interesting  of  the  domestic  rela- 
tions. The  law  concerning  husband  and  wife,  has  always 
made  a very  prominent  and  extensive  article  in  the  codes  of 
civilized  nations.  There  are  no  regulations  on  any  other 
branch  of  the  law',  which  affect  so  many  minute  interests, 
and  interfere  so  deeply  with  the  prosperity,  the  honour  and 
happiness  of  private  life.  As  evidence  of  the  immense  import- 
ance which  in  every  age  has  been  attached  to  this  subject, 
we  may  refer  to  the  Roman  law,  w'hcre  this  title  occupies  two 
entire  books  of  the  Pandects,*  and  the  better  part  of  the  fifth 
book  of  the  code.  Among  the  modern  civilians.  Dr.  Taylor 
devotes  upwards  of  one  sixth  part  of  his  whole  work  on  the 
Elements  of  the  Civil  Law,  to  the  article  of  marriage  ; and 
Heineccius,  in  his  voluminous  works,  pours  a flood  of  various 
and  profound  learning  on  the  subject  of  the  conjugal  rela- 
tions.' Pothier,  who  has  examined,  in  thirty-one  volumes, 
the  whole  immense  subject  of  the  municipal  law  of  France, 
which  has  its  foundations  principally  laid  upon  the  civil  law, 
devotes  six  entire  volumes  to  the  law  of  the  matrimonial 
slate.  When  we  reflect  on  the  labours  of  those  great  masters 
in  jurisprudence,  and  compare  them  with  what  is  here  writ- 
ten, a consciousness  arises  of  the  great  imperfection  of  thjs 
humble  view  of  the  subject ; and  I console  myself  with  the 
hope,  that  I may  have  been  able  to  point  out  at  least  the 
paths  of  inquiry  to  the  student,  and  to  have  stimulated  his 


a Seu.  47,  ch.  S38,  sec.  42.  JV.  F.  Rnited  Statulet,  Tol.  ii.  S49, 
sec.  131. 

b Lib.  23  and  24. 

c yule  Opera  Heinec.  tom.  ii.  De  marilo  Tatore  et  Curaiore  Uto- 
ru  legilimo,  aod  tom.  rii.  Commenlariiu  ad  legem  Juliam  et  Papiam 
Poppceam. 
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exertions  to  become  better  acquainted  with  this  very  compre- 
hensive and  most  interesting  head  of  domestic  polity. 

There  is  a marked  dilTerence  between  tlie  provisions  of 
the  common  law  and  the  civil  law,  in  respect  to  the  rights 
of  property  belonging  to  the  matrimonial  parties.  Our  law 
concerning  marriage  settlements  appears,  to  us  at  least,  to 
be  quite  simple,  and  easy  to  be  digested,  when  compared 
with  the  complicated  regidations  of  the  community  or  part- 
nership system,  between  husband  and  wife,  which  prevails 
in  many  parts  of  Euro()e,  as  France,  Spain,  and  Holland, 
and  also  in  the  state  of  Louisiana.  That  system  is  founded 
on  the  Roman  law,  which  Van  Leeuwen,  in  his  Commenta- 
ries, terms  the  common  law  of  nations.®  I do  not  allude  to 


a Iq  Lriu'iMiana^  according  to  their  nciv  civil  code,  as  ameoded  and 
promulgated  in  1824,  (Art.  2312.  2369,2370,)  the  partnership,  or  com- 
munity of  acquets  or  gains  arising  during  coverture,  exists  by  law  in 
every  marriage,  where  there  is  no  stipulation  to  the  contrary.  This 
was  a legal  coosequence  of  marriage,  under  the  Spanish  law.  The 
doctrine  of  the  community  of  acquets  and  gains  was  unknown  to  the 
Roman  law,  but  it  is  common  to  the  greater  number  of  the  European 
nations,  and  is  supposed  to  have  taken  its  rise  with  (he  Germans,  and 
may  be  founded  on  the  presumption  (bat  (be  wife,  by  her  industry  and 
care,  contributes,  equally  with  the  husband,  to  (be  acquisition  of  pro- 
perty. All  (be  property  left  at  (he  death  of  either  party,  is  presumed 
to  constitute  the  community  of  acquets  and  gains,  and  this  presumption 
stands  good  until  destroyed  by  proof  to  (he  contrary.  (17  Jdartin, 
258.  Chriily's  Dig.  tit.  Marriage.  Cole's  Wife  v.  His  Heirs,  19 
Jtfartm,  41.)  But  the  parties  may  modify  or  limit  this  partnership,  or 
agree  (hat  it  shall  not  exist.  They  may  regulate  their  matrimonial 
agreements  as  they  please,  provided  (he  regulations  be  not  contrary  to 
good  morals,  and  be  conformable  to  certain  prescribed  modificaliont. 
(Art.  2305.)  In  the  case  of  married  persons  removing  into  the  state 
from  another  state,  or  from  foreign  countries,  their  subsequently  ac- 
quired  property  is  subjected  to  the  community  of  acquets.  (Art.  2370.) 
This  very  point  was  decided  at  New-Orleans,  in  1827,  in  (be  case  of 
Saul  V.  Hit  Crediton.  [\7  Martin's  Itep.  369.)  The  Supreme  Court 
of  lA)uiiiana,  in  the  able  opinion  pronounced  by  Judge  Porter,  on  be- 
half of  the  court,  held,  that  though  a marriage  was  contracted  in  a 
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the  earlier  laws  of  the  Roman  republic,  by  which  the  husband 
was  invested  with  the  plenitude  of  paternal  power  over  the 


state  g^orerned  by  (be  English  common  law,  yet  if  (be  parlies  removed 
into  Louisiana,  and  there  acquired  property,  such  property,  on  (be  dis- 
solution of  the  marriage  in  that  state,  hy  the  death  of  (he  wife,  would 
be  regulated  by  the  law  of  Louisiana.  Conscqaently,  a community  of 
acquets  and  gains  did  exist  between  the  married  parties,  from  tbc  time 
of  their  removal  into  the  state,  and  the  property  they  acquired  after 
(beir  removal,  became  common,  and  was  to  be  equally  divided  belweeo 
tbcm,  on  the  principles  of  partncrsliip.  The  decision  was  founded  on 
an  ancient  Spanish  statute,  in  the  Parlidas^  which  governed  at  New- 
Orleans  when  it  was  a Spanish  colony.  While  it  was  admitted,  that 
by  the  comity  of  nations,  contracts  were  to  be  enforced  according  to 
(he  principles  of  law  which  governed  the  contract  in  the  place  where  it 
was  made,  yet  it  was  equally  part  of  the  rule,  that  a positive  law,  regu- 
lating properly  in  the  place  where  it  was  situated,  (and  which  (be  Eu- 
ropean continental  jurists  call  real  statutes,  in  contradistinclioD  to 
those />erfona/  statutes  which  follow  and  govern  (he  individual  wherever 
be  goes.)  must  prevail  when  opposed  to  tbc  lex  loci  contractus.  The 
right  of  sovereignty  settles  that  point,  whenever  the  rules  of  (be  place 
of  (be  contract,  and  of  the  pl&ce  of  its  execution,  conflict.  The  comity 
of  nations  must  yield  to  the  authority  of  positive  legislation  ; sod  it  was 
admitted,  that,  independent  of  that  authority,  the  weight  of  the  opinion 
of  civilians  in  Prance  and  Holland  was,  that  the  law  of  the  place  where 
the  marriage  was  contracted  ought  to  be  the  guide,  and  not  that  of  the 
place  where  it  was  dissolved.  The  property  of  married  persons  is 
divided  into  separate  property,  being  (hat  which  either  party  brings  in 
marriage,  or  subsequently  acquires  by  inheritance  or  gift,  and  common 
property,  being  that  acquired  in  any  other  way  by  the  husband  and 
wife  during  marriage.  (Art.  2314.)  The  separate  property  of  the 
wife  is  divided  into  dotal^  being  that  which  she  brings  to  the  husband 
to  assist  in  the  marriage  establishment,  and  extra-dotaly  or  parapbemat 
property,  being  that  which  forms  no  part  of  the  dowry.  (Art.  2315.) 
Tbe  bosband  is  the  head  and  master,  and  tbc  proceeds  of  (he  dowry 
belong  to  (be  husband,  during  the  marriage,  and  he  has  tbe  administra- 
ttOD  of  the  partnership  or  community  of  proGts  of  tbe  matrimonial  pro- 
perty, aod  he  may  dispose  of  the  revenues  which  they  produce,  and 
alienate  them,  without  the  consent  of  the  wife.  (Art.  2373.)  He 
cannot  alienate  (he  dotal  estate,  and  he  is  subject,  in  respect  to  that 
property,  to  all  tbe  obligations  of  tbe  usufructuary.  (Art.  2344.)  If 
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wife,  but  to  the  civil  law  in  the  more  polished  ages  of  the 
Roman  jurisprudence,  when  the  wife  was  admitted  to  the 


tbe  bnibaad  and  wife  stipulate  that  there  shall  be  no  {wrtoeribip  be* 
tween  them,  tbe  wife  preserves  the  entire  admioistration  of  her  pro- 
perty, movable  aod  immovable,  and  may  sell  it ; (Art.  2394, 2395  ;) 
aod  if  there  be  oo  agreemeot  as  to  the  ezpeoses  of  tbe  marriage,  the 
wife  cootributes  to  tbe  amount  of  one  half  of  her  iocome ; (Art.  2397 ;] 
but  a married  woman  cannot,  under  any  circumstances,  become  a 
surety  for  her  husband.  (Hughes  v.  Harrison,  19  JWartia,  251.)  A 
sale  by  tbe  husband  to  bis  wife,  to  replace  her  parapberuaJ  property, 
sold  by  him,  is  good.  Her  land,  whether  dotal  or  not,  is  not  affected 
by  her  busbaod's  debts.  {Chriity't  Dig.  tit.  Husband  aod  Wife.)  If 
tbe  wife  renounces  the  community,  she  in  that  case  has  a mortgage  oo 
the  property  purchased  by  the  husband  dnring  coverture,  which  lakes 
precedence  of  tbe  ordinary  creditors  of  the  husband.  (M‘Donogh  v. 
Tregre,  19  Martin,  68.)  But  she  most,  as  against  creditors,  produce 
other  proof  of  the  payment  of  tbe  dot  or  dotal  portion  oo  marriage,  than 
tbe  husband’s  confession  in  tbe  marriage  contract ; (Buisaon  v.  Thomp- 
son, 19  Martin,  460 ;)  and  she  has  no  mortgage  on  her  husband's 
estate  for  the  fruits  of  her  paraphernal  estate ; (18  ibid.  103  ;)  but  she 
U a privileged  creditor,  (15  thuf.  239,)  aod  has  a tacit  mortgage  for 
replacing  her  paraphernal  effects  sold  by  tbe  husband.  (16  ibid.  404.) 
The  civil  law,  in  order  to  protect  tbe  wife,  would  not  allow  her  dotal 
property  to  be  aliened,  during  tbe  coverture,  even  with  her  consent ; 
aod  tbe  Spanish  laws  declare  void  any  contract  in  which  the  wife  binds 
herself  with  her  husband,  unless  the  debt  be  contracted  for  her  par- 
ticular benefit.  (1  Afartin,  296.)  But  I cannot  go  further,  aod  give  a 
more  detailed  view  of  the  rights  of  married  persons  in  Louisiana.  My 
object  is  merely  to  state  enough  to  show,  that  its  regulations  on  the 
subject  are  entirely  different  from  tbe  laws  of  tbe  other  states  ; aod  to 
a mere  English  lawyer  they  will  probably  appear  to  be  embarrassing, 
aod  rather  forbidding.  Our  taste,  and  modes  of  thinking,  are  very 
much  under  tbe  iofiueoce  of  education  ; and  we  are  naturally  led  to 
give  a preference  to  the  institutions  under  which  we  live, and  with  which 
we  are  best  acquainted. 

The  Louitiana  code  appears  to  be  a transcript,  in  this,  aod  in  many 
other  respects,  of  tbe  Code  JfapoUen ; and  the  very  complicated  regu- 
latioos  of  tbe  French  code  oo  tbe  subject  of  marriage  property,  occupy 
• wide  q>aoe,  even  in  that  comprehensive  aod  summary  digest  of  tbe 
French  law.  PotUer  bad  devoted  three  volumes  of  bis  works  to  tbe 

VoL.  n.  5J4 
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benefit  of  a liberal  antenuptial  contract,  by  which  her  pri- 
vate property  was  secured  to  her,  and  a community  of  estate 


coojofal  rigbta  in  community  ; and  M.  Toullier,  who  bad  discotud  ex- 
tenaiirely  thelaw  of  marriatre,  in  tbe  former  part  of  hia  Droit  CivU Fran- 
eait  tuivatU  iordre  du  code,  baa  devoted  bis  last  or  13th  volume  to  a 
commentary  upon  the  regulations  of  tbe  Code  Citil,  concerning  tbe 
community  system  ; and  as  be  is  proceeding  with  bis  great  work,  be 
will  probably  exhaust  several  volumes  upon  that  extensive  title.  I 
have  selected,  for  tbe  information  of  tbe  student,  a few  of  the  leading 
principles  of  tbe  French  code  on  tbe  subject. 

It  is  declared,  that  the  husband  owes  protection  and  maintenance  to 
tbe  wife,  according  to  his  means  and  condition.  (Code  Civil,  No.  313, 
314.)  The  wife  owes  him  obedience,  and  cannot  do  any  act  in  law, 
without  the  authority  of  her  husband  ; and  without  bis  concurrence, 
she  cannot  give,  alien,  or  acquire  property.  (Ibid.  No.  315.  317.) 
But  if  tbe  husband  refuses  to  authorize  his  wife  to  do  any  act  in  law, 
she  may  apply  to  a judicial  tribunal,  for  leave  to  act.  (Ibid.  No.  318, 
319.]  If  she  be  a public  trader,  she  may  bind  herself  without  tbe 
authority  of  her  husband,  in  whatever  concerns  that  business.  (Ibid. 
No.  330.)  She  may  also  make  a will  without  bis  authority.  (Ibid. 
No.  336.)  No  general  authority,  though  stipulated  by  the  marriage 
contract,  is  valid,  except  as  to  the  administration  of  the  wife’s  property. 
(Ibid.  No.  333.)  Bat  the  law  allows  the  husband  and  wife  to  make 
any  special  contract  as  to  property,  which  is  not  incompatible  with 
good  morals,  and  does  not  derogate  from  tbe  power  of  the  husband  over 
the  person  of  tbe  wife  and  children,  nor  change  the  legal  order  ofsuc- 
cessioo.  (Ibid.  No.  1387,  1388,  1389.)  The  parties  may  stipnlale  in 
writing,  before  marriage,  that  the  conjugal  relation,  in  respect  to  pro- 
perty, shall  be  regulated  either  under  the  community,  or  under  the 
dotal  rule,  and  tbe  code  prescribes  their  rights  and  powers  under  each 
of  those  systems,  and  they  may  modify  as  they  please  the  management 
and  disposition  of  tlie  joint  property  placed  in  community.  They  may 
stipulate  that  each  of  tbe  married  parties  shall  separately  pay  their 
own  debts,  and  this  stipulation  will  bind  them,  on  the  dissolution  of  tbe 
community,  to  account  to  each  other.  (Ibid.  No.  1391.  1395.  1401, 
1403.  1431.  1497.  1500.  1510.  1536.)  These  marriage  contracts  can- 
not be  altered  after  marriage  ; and,  ordinarily,  the  husband  administers 
tlie  personal  property  in  community,  and  may  sell  or  encumber  it,  but 
he  cannot  take  away,  by  will,  tbe  rights  of  the  wife  as  survivor.  If 
they  stipulate  that  they  shall  be  separate  in  properly,  the  wife  retains 
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between  the  husband  and  wife  introduced.  The  civil  law  at 
first  prohibited  the  husband  and  wife  from  making  valid  gills 
to  each  other  causa  mortis ; yet  the  rigor  of  the  law  was 
allcrwards  done  away,  and  donations  between  the  husband 
and  wife  were  good  if  they  were  not  revoked  in  the  lifetime 
of  the  parties  ; and  Justinian  abolished  the  distinction  be- 
tween donations  inter  vivos  ante  nuptias  et  post  nvptias,  and 
he  allowed  donations  propter  nuptias  as  well  after  as  before 
marriage.”  The  wife  could  bind  herself  by  her  contracts 
without  charging  her  husband.  She  was  competent  to  sue 
and  be  sued  without  him.  They  could  sue  each  other  and, 
in  respect  to  property,  were  considered  as  distinct  persons, 
and  the  contracts  of  the  one  were  not  binding  on  the  other. 

Whatever  doubts  may  arise  in  the  mind  of  a person  edu- 
cated in  the  school  of  the  common  law,  as  to  the  wisdom  or 
policy  of  the  powers,  which,  by  the  civil  law,  and  the  law 
of  those  modern  nations  which  have  adopted  it,  are  conceded 
to  the  wife  in  matters  of  property ; yet,  it  cannot  be  denied, 
that  the  pre-eminence  of  the  Christian  nations  of  Europe,  and 
of  their  descendants  and  colonists  in  every  other  quarter  of 
the  globe,  is  most  strikingly  displayed  in  the  equality  and 
dignity  which  their  institutions  confer  upon  the  female  cha- 
racter. 


the  entire  administnitioo  of  tier  real  and  personal  property  and  rere- 
nnes,  and  each  party  contributes  to  tlie  charges  of  the  marriage  ac- 
cording to  agreement.  {Ibid.  No.  1536,  1537.]  In  no  case  can  Ibe 
wife  have  a power  given  her  to  alienate  her  real  estate  without  the 
consent  of  her  husband  ; and  if  they  marry  under  Ibe  dotal  rule, 
and  not  under  the  rule  of  the  community,  the  husband  baa  the  sole 
administration  of  the  dotal  propehty  during  the  marriage.  [Ibid.  No. 
1531.] 

The  Dutch  matrimonial  law  in  respect  to  property,  is  essentially  the 
same.  See  Van  Leeuwen't  Commenlariet  on  Ihe  Roman  Dutch  Law, 
b.  iv.  cb,  23,  24,  and  Voet'i  Commenlariet  on  the  Pandeclt,  under  the 
appropriate  titles.  The  same  general  usages  and  rules  prevail  through- 
out  all  Ibe  European  nations  which  have  adopted  Ihe  civil  law. 

a /asf.  2.  7.  3.  Bynk,  Opera,  tom.  i.  166.  Obttv.  Jur.  Rom.  lib. 
5,cb.  18. 
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LECTURE  XXIX. 


OF  PARENT  AND  CHILD. 

The  next  domestic  relation  which  we  ore  to  consider,  is 
that  of  parent  and  child.  The  duties  that  reciprocally  result 
from  this  connexion,  are  prescribed,  as  well  by  those  feelings 
of  parental  love  and  filial  reverence  which  Providence  has  im- 
planted in  the  human  breast,  as  by  the  positive  precepts  of 
religion,  and  of  our  municipal  law. 

I.  Of  the  Duties  of  Parents. 

The  duties  of  parents  to  their  children,  as  being  their  na- 
tural guardians,  consist  in  maintaining  and  educating  them 
during  the  season  of  infancy  and  youth,  and  in  making  rea- 
sonable provision  for  their  future  usefulness  and  happiness  in 
life,  by  a situation  suited  to  their  habits,  and  a competent  pro- 
vision for  the  exigencies  of  that  situation.* 

The  wants  and  weaknesses  of  children  render  it  necessary 
that  some  person  maintain  them,  and  the  voice  of  nature  has 
pointed  out  the  parent  as  the  most  fit  and  proper  person.  The 
laws  and  customs  of  all  nations  have  enforced  this  plain  pre- 
cept of  universal  law.*  The  Athenian,  and  the  Roman  laws, 
were  so  strict  in  enforcing  the  performance  of  this  natural 
obligation  of  the  parent,  that  they  would  not  allow  the  father 


a PcUey's  Moral  PhUotophy,  p.  223.  Taylor’t  Elemenlt  of  the 
Ciai  Law,  383.  Puffendarfe  Droit  de  la  Mature,  b.  iv.  cb.  II,  sec. 
4 and  5. 

6 OrMut,  b.  ii.  cb.  7,  acc.  4. 
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to  disinherit  the  child  from  passion  or  prejudice,  but  only  for 
substantial  reasons,  to  be  approved  of  in  a court  of  justice.® 
The  obligation  on  the  part  of  the  parent  to  maintain  the 
child,  continues  until  the  latter  is  in  a condition  to  provide  for 
its  own  maintenance,  and  it  extends  no  further  than  to  a 
necessary  support.  The  obligation  of  parental  duty  is  so 
well  secured  by  the  strength  of  natural  affection,  that  it  sel- 
dom requires  to  be  enforced  by  human  laws.  According  to 
the  language  of  Lord  Coke,  it  is  “ nature’s  profession  to  as- 
sist, maintain,  and  console  the  child.”  A father’s  house  is  al- 
ways open  to  his  children.  The  best  feelings  of  our  nature 
establish  and  consecrate  this  asylum.  Under  the  thousand 
pains  and  perils  of  human  life,  the  home  of  the  parents  is  to 
the  children  a sure  refuge  from  evil,  and  a consolation  in  dis- 
tress. In  the  intenseness,  the  lively  touches,  and  unsubdued 
nature  of  parental  affection,  we  discern  the  wisdom  and 
goodness  of  the  great  Author  of  our  being,  and  Father  of 
Mercies. 

All  the  provision  that  the  statute  law  of  New-York  has 
made  on  the  subject,  applies  to  the  case  of  necessary  main- 
tenance ; and  as  the  provision  was  borrowed  from  the  Eng- 
lish statutes  of  43  Eliz.  and  5 Geo.  1.,  and  is  dictated  by  feel- 
ings inherent  in  the  human  breast,  it  has  probably  been  fol- 
lowed, to  the  extent  at  least  of  the  English  statutes,  through- 
out this  country.  The  father  and  mother  being  of  sufficient 
ability,  of  any  poor,  blind,  Ljie,  old,  or  decrepit  person  whom- 
soever, not  being  able  to  maintain  himself,  and  becoming 
chargeable  to  any  city  or  town,  are  bound,  at  their  own 
charge  and  expense,  to  relieve  and  maintain  every  such  per- 
son, in  such  manner  as  the  overseers  of  the  poor  of  the  town 
shall  approve  of,  and  the  court  of  general  sessions  shall  order 
and  direct.  If  the  father,  or  if  the  mother,  being  a widow, 
shall  abscond  and  leave  their  children  a public  charge,  their 


a PoUtr't  Greek  Antiq.  vol.  ii.  351.  Dig.  36.  3.  30.  Mtvel,  115, 
ch.  3. 


Digitized  by  Google 


Lee.  XXIX.]  OF  THE  RIGHTS  OF  PERSONS.  191 

estate  is  liable  to  be  sequestered,  and  the  proceeds  applied  to 
the  maintenance  of  the  children.*  The  statute  imposes  a 
similar  obligation  upon  the  children,  under  like  circumstances. 
This  feeble  and  scanty  statute  provision  was  intended  for  (he 
indemnity  of  the  public  against  the  maintenance  of  paupers, 
and  it  is  all  the  injunction  that  the  statute  law  pronounces  in 
support  of  the  duty  of  parents  to  maintain  their  adult  child- 
ren.* During  the  minority  of  the  child,  the  case  is  different, 
and  the  parent  is  absolutely  bound  to  provide  reasonably  for 
his  maintenance  and  education,  and  he  may  be  sued  for  ne- 
cessaries furnished,  and  schooling  given  to  a child,  under  just 
and  reasonable  circumstances.*  The  father  is  bound  to  sup- 
port his  minor  children,  if  he  be  of  ability,  even  though  they 
liave  property  of  their  own  ; but  this  obligation,  in  such  a case, 
does  not  extend  to  the  mother,’'  and  the  rule,  as  to  the  father, 
has  become  relaxed.  The  courts  now  look  with  great  libe- 
rality to  the  circumstances  of  each  particular  case,  and  the 
respective  estates  of  tlie  father  and  children,  and  in  one  ettse 
where  the  father  had  a large  income,  he  was  allowed  for  the 
maintenance  of  his  infant  children  who  had  a still  larger  in- 
come.' The  legal  obligation  of  the  father  to  maintain  his  child, 
ceases  as  soon  as  the  child  is  of  age,  however  wealthy  the  father 


a JV.  V.  Revised  Statutes,  yol.  i.  614. 

h The  atatute  laty  of  New-York,  prior  to  the  oew  revised  statutes, 
which  went  into  operation  in  January,  1830,  extended  this  legal  duty 
of  necessary  maintenance  to  grand-parents  and  grand-children,  recipro- 
cally. This  is  the  provision  in  the  statute  of  43  Eliz.,  and  it  has  pro- 
bably been  followed,  generally,  in  the  other  states.  See,  to  this  pur- 
pose, 4 Jf.  H.  Rep.  162. 

e Simpson  v.  Robertson,  1 Esp.  Cases,  17.  Ford  v.  Fothergill,  i6«/. 
211.  Slone  T.  Carr,  Esp.  Cos.  1.  Stanton  y.  Wilson,  3 Z)oy,  37. 
Van  Vaibinborgb  y.  Watson,  13  Johns.  Rep.  480. 

d Hughes  y.  Hughes,  1 Bro.  387.  Puisford  y.  Hooter,  2 ibid,  416. 
Haley  y.  Bannister,  AMadd.  Ch.  Rep.  146.  Whippier.  Dow,  SJUass, 
Rep.  4 IS.  Dawes  y.  Howard,  4 Mass,  Rep.  87. 

« Jervoise  y.  Silk,  Cooper's  Eg.  Rep.  62.  See,  also,  Maberly  r, 
Turtoo,  14  Kesey,  489. 
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may  be,  uoleas  the  child  becomes  chargeable  to  the  pablic  aa 
a pauper.”  The  construction  put  upon  the  statute  of  43  Eliz. 
renders  it  applicable  only  to  relations  by  blood,  and  the  hus- 
band is  not  liable  for  the  expenses  of  the  maintenance  of  the 
child  of  the  wife  hy  a former  husband.*  nor  for  the  expense 
of  the  maintenance  of  the  wife’s  mother.”  however,  he 
takes  the  wife’s  child  into  his  own  house,  he  is  then  consider- 
ed as  standing  in  loco  parentis,  and  is  responsible  for  the 
maintenance  and  education  of  the  child  so  long  as  it  lives 
with  him,  for,  by  that  act,  he  holds  the  child  out  to  the  world 
as  part  of  his  family There  was  great  force  of  reason  and 
justice  in  the  extra-judicial  dicta  referred  to  in  the  case  in 
Strange,  that  the  husband  ought  to  maintain  the  parents  of 
his  wife,  if  he  was  able,  and  they  were  not ; becauw  the  wife 
was  liable  before  marriage  to  support  them,  and  her  personal 
property,  and  the  use  of  her  real  estate,  passed,  by  the  mar- 
riage, to  the  husband.  But  the  statute  does  not  reach  the 
case ; and  when  tlie  wife,  by  her  marriage,  parts  witli  h«r 
ability  to  maintain  her  children,  she  ceases  to  be  liable.*  If, 
however,  the  wife  has  separate  property,  the  Court  of  Chance- 
ry would,  undoubtedly,  in  a proper  case,  make  an  order 
charging  that  property  with  the  necessary  support  of  he: 
children  and  parents. 

A father  is  not  bound  by  the  contract  of  his  son,  even  for 
articles  suitable  and  necessary,  unless  an  actual  authority  be 
proved,  or  the  circumstances  be  sufficient  to  imply  one.  Were 
it  otherwise,  a father  who  had  an  imprudent  son,  might  be 
prejudiced  to  an  indefinite  extent.  What  is  necessary  ibr 
the  child  is  left  to  the  discretion  of  the  parent ; and  where 


a Pariib  of  St.  Aodrewi  r.  Mendez  de  Brela,  1 Lord  Raym.  699. 
b Tubb  V.  Harriaon,  4 Term  Rep.  118.  Gay  v.  Ballou,  4 Wendell, 
403. 

c Rex  r.  Munden,  1 Sir.  190.  Freto  r.  Brown,  4 Mate.  Rep.  675. 
d Stone  r.  Carr,  3 Etp,  Ctuea,  1.  Lord  EUenboroug^b,  in 
V.  Martin,  4 Ead,  83. 

a BillingaJy  v.  Critcbet,  1 Bro.  S68.  Cooper  v.  Martin,  4 £<u<,76. 
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Uie  infant  ia  sub  potestate  parentis,  tliere  must  be  a clear 
omission  of  duty  as  to  necessaries,  before  a third  person  can 
interfere,  and  furnish  them,  and  charge  the  father.  It  will 
always  be  a question  for  a jury,  whether,  under  the  circum- 
stances of  the  case,  the  father’s  authority  was  to  be  inferred.' 
If  the  father  suffers  the  children  to  remain  abroad  willi  their 
mother,  or  if  he  forces  them  from  home  by  severe  usage,  he 
is  liable  for  their  necessaries.*  And  in  consequence  of  the  ob- 
ligation of  the  father  to  provide  for  the  maintenance,  and,  in 
some  qualified  d^ee,  for  the  education  of  his  infant  children, 
he  is  entitled  to  the  custody  of  their  persons,  and  to  the  value 
of  their  labour  and  services.  There  can  be  no  doubt,  that 
this  right  in  the  father  is  perfect  while  the  child  is  under  the 
age  of  fourteen  years.  But  as  the  father’s  guardianship,  by 
nature,  continues  until  the  child  has  arrived  to  full  age,  and 
as  be  is  entitled  by  statute  to  constitute  a testamentary  guar- 
dian of  the  person  and  estate  of  his  children  until  the  age  of 
twenty-one,  the  inference  would  seem  to  be,  that  he  was,  in 
contemplation  of  law,  entitled  to  the  custody  of  the  persons, 
and  to  the  value  of  the  services  and  labour  of  his  children, 
during  their  minority.  This  is  a principle  assumed  by  the 
elementary  writers,'  and  in  several  of  the  judicial  decisions.'^ 
In  Galfl  v.  Parrott,’  it  was  observed,  that  if  the  minor  was 
eloigned  from  the  (wrent,  he  miglil,  of  necessity,  |jc  entitled 
to  receive  the  fruits  of  his  own  labour,  and  that  it  would  re- 
quire only  slight  circumstances  to  enable  the  court  to  infer 
the  parent’s  consent  to  the  son’s  receipt  and  enjoyment  of  his 


a Baker  r.  Keen,  2 Slarkie,  501.  Van  Valktnburgh  t.  Watson,  13 
Johiu.  Rep.  480. 

6 Lord  Eldon,  in  Ranlim  v.  Van  Dyke,  3 Eep.  Caset,  252.  Stan- 
ton r.  Wilson,  3 Day,  37. 

e I Blacks.  Com.  453.  Reete'i  Domestic  Relations,  290. 
d Day  v.  Everitt,  7 Mass.  Rep.  145.  Henson  v.  Kemingtou,  2 
Mass.  Rep.  1 13.  Pluinnier  r.  Webb,  4 Mason,  380. 
e I JV.  //.  Rep.  28. 

VoL.  11.  2.5 
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own  wages.  The  fulher,  says  Blackslonc,  lias  llie  beneHl  of 
Ills  childreu’s  labour  while  they  live  with  him,  and  are  main- 
laincd  by  him,  and  this  is  no  more  than  he  is  entitled  to  from 
his  apprentices  or  servants." 

The  father  may  obtain  tbc  custody  of  his  children  by  the 
writ  of  habeas  corpus,  when  they  are  improperly  detained 
from  him  but  the  courts,  both  of  law  and  equity,  will  in- 
vestigate the  circumstances,  and  act  according  to  sound  dis- 
cretion, and  will  not  always,  and  of  couise,  interfere  upon 
habeas  corpus,  and  take  a child,  though  tinder  fourteen 
years  of  age,  from  the  |xjsscssion  of  a third  |xirson,  and  deli- 
ver it  over  to  tlie  father  against  the  will  of  llie  child.  They 
will  consult  the  inclination  of  an  infant,  if  it  be  of  a suffi- 
ciently mature  age  to  judge  for  itself,  and  even  control  the 
right  of  the  father  to  the  iwsscssion  and  education  of  his 
child,  when  the  nature  of  tlic  case  appears  to  warrant  il.‘ 


a 1 Bbtclet.  Com.  453.  A Talher  may,  by  agreement  with  his  minor 
cbiM,  relinquinh  to  the  child  the  right  which  he  woold  olherwiae  have 
to  his  services,  and  authorise  those  who  employ  him  to  pay  him  his  own 
esrnings.  (Jenocy  v.  Alden,  Mau.  Rep,  375.  Whiting  v.  Earl, 
'J  Pickering,  SOI.  Burlingame  v.  Burlingame,  7 Coweis,  93.  Morse 
V.  WeltoD,  6 Conn.  Rep.  547.)  The  son,  in  such  cases,  may  make  a 
valid  special  contract  with  bis  employer.  (Cbilsoa  v.  Philips,  1 Fer- 
ment Rep.  41.) 

6 The  King  v.  De  Manneville,  5 Eaet,  331. 

c Archer's  case,  1 Lord  Raym.  673.  Rex  v.  Smith,  Str.  983.  Rex 
V.  Delaval,  3 Burr.  1434.  Commonwealth  v.  Addicks,  5 Binney,  530. 
The  case  of  M'Dowles,  8 Johnt,  Rep.  338.  Commonwealth  v.  Nutt, 
1 Broum’t  Penn.  Rep.  143.  Ozanne  v.  Delile,  17  Mariin'e  Loidi. 
Rep.Oi,  Matter  of  Woolstonecraft,  4 JoAns.  CA.  B^.  80.  Creuzer 
V.  Hunter,  3 Cox't  Caeu,  343.  De  Maoueville  v.  De  Manoeville,  10 
Vttey,  53.  Though  the  Court  of  Chancery  has  jnrisdictioo  to  control 
the  father's  possession  of  his  child,  yet  in  England  a court  of  common 
law  has  no  such  delegated  authority.  Ex  parte  Skinner,  9 Moore, 
378.  The  Mea-York  Revieed  Statuiee,  vol.  ii.  148, 149,  have  author- 
ized the  Supreme  Court  to  award  a habeat  corpus  on  behalf  of  the  wife, 
when  the  husband  and  wife  live  separate  without  being  divorced,  and  to 
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'Flic  father  may  also  maintain  tres|>n8s  for  n tort  to  an  infant 
chilil,  providcil  ho  can  show  a loss  of  service,  for  that  is  the 
gist  of  the  action  by  the  fatlier." 

The  education  of  children  in  a manner  suitable  to  their 
station  and  calling,  is  another  branch  of  parental  duty,  of 
imperfect  obligation  generally  in  the  eye  of  the  municipal 
law,  but  of  very  great  importance  to  the  welfare  of  the  state. 
Without  some  preparation  made  in  youth  for  the  sequel  of 
life,  children  of  all  conditions  would  prolmbly  Itecome  idle 
and  vicious  when  they  grow  up,  either  from  the  want  of  gootl 
habits,  and  the  means  of  subsistence,  or  from  want  of  ra- 
tional and  useful  occu|vition.  A (Ntrcnt  who  sends  his  son 
into  the  world  uneducated,  and  without  skill  in  any  art  or 
science,  does  a great  injury  to  mankind,  as  well  ns  to  his  own 
family,  for  he  defrauds  the  community  of  a useful  citizen, 
and  betjueaths  to  it  a nuisance.  This  |mrentnl  duty  is  strong- 
ly and  persuasively  inculcated  by  the  writers  on  natural  law.* 
Solon  was  so  deeply  impressed  with  the  force  of  the  obliga- 
tion, that  he  even  excused  the  children  of  Athens  from  main- 
tabing  their  parents,  if  they  bad  neglected  to  train  them  up  to 
some  art  or  profession.'  Several  of  the  states  of  antiquity 
were  too  solicitous  to  form  their  youth  for  the  various  duties 
of  civil  life,  even  to  intrust  their  education  solely  to  the  |>a- 
rent  Public  institutions  were  formed  in  Persia,  Crete,  and 
l.acedeemon,  to  regulate  and  promote  the  education  of  chil- 
dren, in  things  calculated  to  render  them  usefid  citizens, 
aitd  to  adapt  tlieir  minds  and  manners  to  the  genius  of  the 
government.  Distinguished  exertions  have  been  made  in 
several  parts  of  modern  Europe,  for  the  introduction  of  ele- 


dupoie  of  the  catlody  of  llie  minor  children  in  aonnd  diMrotion  ; and 
the  chancellor  or  a judge  may,  upon  habtiu  corpus,  recover  and  dispose 
of  any  child  detained  by  (lie  society  of  shakers. 

a Hall  V.  Hallander,  4 Barme.  S(  Crest.  660. 

t Puffmdotf,  b.  iv.  cli.  II,  sec,  5.  Fairy's  Mitral  Philosophy, 
p.  SS4, 326. 

c PMarch't  Life  of  Solon. 
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mentary  instruction  accessible  to  the  young  of  all  classes,  and 
this  has  been  the  case,  particularly  in  Denmark,  Prussia, 
and  some  parts  of  Germany  and  Switzerland.  But  in  tliis 
branch  of  political  economy,  Scotland  attained  to  early  and  very 
honourable  pre-eminence.  In  1616,  the  Scottish  Parliament 
adopted  incipient  measures  for  settling  and  supporting  a com- 
mon school  in  each  parish,  at  the  expense  of  the  heritors  or 
landed  proprietors.  By  the  statute  of  1633,  the  assessments 
for  the  support  of  the  parochial  schools,  were  to  be  made  by 
the  heritors  of  the  parish,  and  on  their  refusal,  by  the  majority 
of  the  inhabitants.  The  statute  of  1646,  rendered  the  as- 
sessment compulsory  on  each  parish,  for  the  purpose  of  build- 
ing a school-house,  and  electing  and  supporting  the  school- 
master. Though  this  latter  statute  was  repealed  at  the  re- 
storation of  Charles  II.,  it  was  re-enacted  by  the  Scottish  Par- 
liament in  1696,  and  this  excellent  school  establishment  and 
plan  of  national  instruction,  has  had  a very  propitious  influ- 
ence on  the  moral  and  enterprising  character  of  the  nation.* 
The  establishment  of  common  schools,  and  provision  for  the 
education  and  supply  of  competent  teachers  in  the  Prussian 
dominions,  and  particularly  in  Silesia,  by  Frederick  II.,  were 
surprisingly  liberal,  and  shed  lustre  on  his  reign.  He  direc- 
ted, by  ordinance,  in  1765,  that  a school  should  be  kept  in 
every  village,  and  subsistence  for  the  school  and  the  master 
raised  by  a school  tax  levied  on  the  lord  of  the  village  and 
the  tenants  without  distinction.  The  boys  were  to  be  sent 
from  their  sixth  to  their  thirteenth  year,  whether  the  parents 
were  able  to  pay  the  school  tax  or  not,  and  the  parent  or 
guardian  was  doubly  taxed  who  neglected,  without  sufficient 
cause,  to  send  his  child  or  pupil.* 

Great  pains  have  been  taken,  and  munificent  and  noble 


a Dr.  Currie't  Life  of  Bum,  vol.  i.  App.  No.  I,  aole  a.  Tbii  eie- 
Hant  writer  aaja,  that  he  gave  bii  statcmcot  of  the  history  of  the  Soot 
tish  laws,  upon  “ nnqaestiooable  authority.” 
b Adame'  LeUere  on  SiUeia,  361 — 37S. 
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provision  made,  in  this  country,  todifliisc  the  means  of  know- 
ledge, and  to  render  ordinary  instruction  accessible  to  all. 
Several  of  the  states*  have  made  the  maintenance  of  public 
schools  ail  article  in  their  constitutions.  In  New-England,  it 
has  been  a steady  and  governing  principle,  from  the  very 
foundation  of  tlie  colonics,  that  it  is  the  right  and  duly  of 
government  to  provide,  by  means  of  fair  and  just  taxation, 
for  the  instruction  of  all  the  youth,  in  the  elements  of  learn- 
ing, morals  and  religion.  Each  of  the  New-England’  towns 
and  parishes  are  obliged,  by  law,  to  mmnlain  an  English 
school  a considerable  portion  of  the  year,  and  the  school  is 
under  the  superintendence  of  the  public  authority,  and  the 
poorest  children  in  the  country  have  access  to  these  schools.* 
The  stale  of  Connecticut  has  a large  and  growing  school 
fund,  economically  and  wisely  managed,  and  appropriated,  in 
a great  degree,  to  tlie  support  of  common  schools.'  Ordinary 


a State*  of  MaKacbosetts,  Vermont,  Coonecticut,  Pennaylrania,  and 
lodiaoa. 

t This  was  tbe  proviaioo  and  practice  of  the  country  from  the  begio- 
niog.  Thus,  free  schools  for  each  town  were  instituted  in  Massaebu- 
sett*  in  the  early  settlement  of  the  colony,  and  the  general  instruction 
of  children  was  made  a public  charge  and  duty.  Tbe  first  legal  pro- 
viaioo for  enforcing  this  duly,  and  sustaining  the  system  of  free  schools, 
was  in  1647,  and  Massaebnsetts  has  the  honour  of  taking  the  lead,  in 
this  country,  in  this  great  and  wise  policy.  (WuUkrop't  Iluiory  of 
Mhc-England,  rol.  ii.  315.)  In  the  early  history  of  Conneclicut,  wo 
meet  with  similar  provident  provisions  for  tbe  maintenance  of  public 
schools.  In  the  colony  of  New-Haveo,  in  1656,  and  in  tbe  colony  of 
Connecticut,  in  the  years  1650.  1673.  1677.  1690.  and  1700,  laws  were 
enacted  for  the  establishment  and  maintenance  of  common  scIkxjIs,  and 
in  that  last  year,  their  common  schools  were  placed  upon  a permanent 
foundation.  (TVum&uirs  History  of  Connecticut,  vol.  i.  303.  JV.  jl. 
Rniew,  JV.  S.,  vol.  vii.  380,  381.  PiUcin’s  History  of  the  United 
Stales,  vol.  i.  151. 

e Tbe  school  fond  in  Connecticut  is,  by  tbe  constitution  of  that  slate, 
declared  to  be  perpetual  and  inviolate.  In  1831,  it  amounted  to 
1^1,903,057,  yielding  a yearly  income  of  ^78,074.  Tlie  whole  number 
of  scliolars  was  85,090  ; and  as  tbe  entire  population  of  tlie  stale  was 
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'education  is  so  far  enforced  in  llml  state,  that  if  parents  will 
not  teach  their  children  the  elements  of  knowledge,  by  cau- 
sing them  to  rend  the  English  longue  well,  and  to  know  the 
laws  against  capital  olTenccs,  the  selectmen  of  the  town  are 
enjoined  to  lake  their  children  from  such  parents,  and  bind 
them  out  to  proper  masters,  where  they  will  be  educated  to 
some  useful  employment,  and  will  be  taught  to  read  and 
write,  and  the  rules  of  arithmetic  necessary  to  transact 
ordinary  business.  This  regulation,  said  the  late  (Jhief  Jus- 
tice Reeve, ^ has  produced  very  astonishing  eirccts,  and  to  it 
is  to  be  attributed  the  knowledge  of  reading  and  writing,  so 
universal  among  llie  people  of  that  state.*  In  Massachusetts 
they  have  nothing  which  bears  the  name  of  a scliool  fund, 
yet  lilierol  donations  have  been  made  for  tlic  support  of  gnun- 
inar  schools,  ordained  by  law,  in  every  town  of  the  state  of  n 
certain  size.  In  1796,  the  legislature  of  Virginia  made  pro- 
vision for  the  establishment  and  support  of  elementary  scliools 
throughout  the  stale,  for  all  children,  rich  and  poor.  So,  in 
South  Carolina,  there  were,  in  1829,  613  free  scliools,  and 
37,000  dollars  appropriated  for  them  by  the  state,  and  in  New- 
Jersey  and  Delaware,  free  and  common  schools  are  provideil 
and  supported  by  law  in  each  town.' 


sliort  of  300,000  souls,  tin's  public  cliaritable  fund  for  the  support  o( 
commoo  schools,  when  coiisiderGd  in  a ratio  to  the  population,  is,  in 
point  of  extent  and  value,  without  a parallel  in  the  history  of  the  world. 
a Domeitic  Relatiiim,  p.  287. 

6 During  the  twenty-seven  years  in  which  that  distinguished  lawyer 
was  in  extensive  practice,  he  informs  us  he  never  found  but  one  person 
in  Coonecticat  that  could  not  write. 

c The  .flmerscan  Jurist,  No.  4,  p.  391.393.  Jefferton't  Wriling$, 
vol.  i.  39.  American  Juritt,  No.  II.  A bill  for  the  general  educa- 
tion of  the  poor,  by  the  establisliment  of  common  schools,  was  intro- 
dneted  into  the  British  Parliament,  in  1820,  by  Mr.  Brongbain,  and  it 
appeared,  from  the  estimates  made  in  the  House  of  Commons,  that  a 
large  proportion  of  the  children  in  F.ngland,  requiring  commoo  educa- 
lioo,  were  without  its  benefits.  Tlie  bill  was  not  acted  upon,  though 
supported  with  his  customary  zeal  and  ability  by  that  distinguished 
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The  laws  of  New- York  were  formerly  exceedingly  defi- 
cient on  this  subject,  and  there  was  no  legal  provision  for  the 
establishment  of  town  schools,  for  the  common  education  of 
children,  except  the  very  unimportant  authority  given  to  (he 
overseers  of  the  poor,  and  two  justices,  to  bind  out  poor  chil- 
dren as  apprentices,  according  to  their  degree  and  ability, 
and  the  obligation  imposed  upon  their  masters  to  learn 
them  to  read  and  write.  But  since  the  year  1795,  a more 
liberal  and  enlightened  spirit  has  adorned  its  domestic  annals, 
and  from  that  era  wc  date  (he  commencement  of  a great  and 
spirited  effort  on  the  |»rt  of  government,  to  encourage  com- 
mon schools  throughout  the  state.  The  annual  sum  of 
50,000  dollars  was  appropriated  for  five  years,  and  distributed 
etjuitably  aiirang  the  several  towns,  for  the  cstablUhmentand 
encouragement  of  schools,  for  teaching  children  the  most 
useful  and  necessary  branches  of  a good  English  education. 
A sum  e(|ual  to  one  half  of  the  sum  granted  by  the  state  to 
each  town,  was  directed  to  l>e  raised  by  each  town  during 
the  same  period,  for  an  additional  aid  to  the  schools."  Ini  805, 
a permanent  fund  for  the  snpixirt  of  common  schools  was 
first  provided,*  and  it  was  enlargwl  by  sul>sc(|ucnt  legislative 
appropriations."  An  increasing  anxiety  for  the  growth,  secu- 
rity, and  application  of  the  fund,  and  a deep  sense  of  its 


statesman.  (Amuat  RegiiUr  Cor  1820,  part  I , p.  49 — S6.)  The  io- 
trodnetioD  and  prosperous  establishment  of  common  scliools,  by  the 
Christian  missionaries,  in  the  South  Sea  Islands,  and  especially  in  Ibe 
Sandwich  Islands,  within  the  last  few  years,  is  a Tact  deeply  interesting. 
The  rapid  transformation  of  (he  natives  of  lliose  islands,  from  being 
savages  and  beatbeos  in  1820,  to  very  considerable  pretensions,  in  1830, 
to  the  character  of  a civilized  and  Christian  people,  is  very  remarks- 
bte,  aod  reflects  honour,  not  only  on  the  mild  and  teachable  disposition 
of  the  natives,  but  alio  ou  the  diligence,  discretion,  fidelity,  and  zeal, 
with  which  the  missionaries  have  devoted  themselves  to  fulfil  the  pur- 
poses of  tlieir  trust. 

a Act  of  9th  April,  1795,  cli.  75. 
b Act  of  April  2d,  1805,  ch.  CC. 
c Act  of  March  13th,  1807,  ch;  32. 
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value  and  importance,  were  constantly  felt.  In  1811,  the 
legislature*  took  measures  for  the  preparation  and  digest  of  a 
system  for  the  organization  and  establishment  of  common 
schools,  and  the  distribution  of  the  interest  of  the  school  fund. 
In  1812,*  the  present  system  was  established,  under  the  di- 
rection of  an  officer  known  as  the  superintendent  of  common 
schools.  The  interest  of  the  schcM  fund  was  directed  to  be 
annually  distributed  among  the  several  towns,  ki  a ratio  to 
their  population,  provided  the  town  should  raise  a sum  equal 
to  their  proportion,  by  a tax  upon  themselves.  Each  town 
was  directed  to  be  divided  into  school  districts,  and  town  com- 
missioners and  school  in.spectors  were  directed  to  be  chosen, 
and  the  children  who  had  access  to  these  schools  were  to  be 
between  the  ages  of  five  and  fifteen  years. 

This  system  thus  established,  has  prospered  to  a surprising 
degree.  In  1821,  the  fund  distributed  was  ^80,000,  in  ad- 
dition to  a like  sum,  which  was  raised  by  taxation,  in  the 
several  school  districts,  and  applied  in  the  same  way.  In 
1823,  there  were  7382  school  districts,  and  consequently  as 
many  common  schools  ; and  upwards  of  400,000  children, 
or  more  than  one-fourth  of  the  entire  population  of  the  state, 
were  instructed  in  these  common  schools.  The  sum  of 
$182,000,  and  upwards,  was  exjwndetl  in  that  year,  from  the 
permanent  school  fund,  and  the  moneys  raised  by  town  taxes, 
for  that  pur(x>sc,  in  the  sup|)ort  of  common  schools.  The 
general  and  local  fund,  according  to  the  report  of  the  super- 
intendent of  common  schools,  of  the  8th  January,  1824, 
amounted  to  $1,637,000;  and  it  is  well  known  to  be  in  a 
course  of  steady,  progressive  enlargement. 

According  to  the  annual  report  of  the  superiiiteadent  of 
common  schools,  mode  in  January,  1831,  there  were  in  the 
state  9,062  district  schools,  in  which  were  taught,  during  the 
year  1830,  499,429  children,  between  five  and  sixteen  years 


a Act  of  April  9lL,  181 1,  cli.  240,  sec.  54. 
6 Actof  JuDC  I9tlj,  1812,  cL.  242. 
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of  age  ; and  the  general  average  of  instruction  was  for  the 
period  of  eight  months.  The  sum  appropriated  among  the 
common  schools,  in  the  year  1830,  was  $239,713,  of  which 
$100,000  was  derived  from  the  state  treasury,  and  the  resi- 
due was  raised  from  taxes  upon  the  towns,  and  from  local 
funds.  The  instruction  is  probably  very  scanty  in  many  of 
the  scliools,  from  the  want  of  school  books  and  good  teashers ; 
but  the  elements  of  knowledge  are  universally  taught,  and 
the  fuuudations  of  learning  are  laid.  The  school  fund  is 
solid  and  durable  ; and  it  i.s  placed  under  the  guaranty  of  the 
constitution,  which  declares,"  that  “ the  proceeds  of  all  lauds 
belonging  to  this  slate,  except  such  parts  thereof  as  m.iy  be 
reserved  or  appropriated  to  public  use,  which  shall  thereafter 
be  sold  or  disposed  of,  together  with  the  fund  denominated 
the  common  school  fund,  shall  be  and  remain  a |>erpelual 
fund,  the  interest  of  which  shall  he  inviolably  appropriated 
and  applied  to  the  support  of  common  schools,  throughout 
tills  state.” 

Such  a liberal  and  efficient  provision  for  the  universal  dif- 
fusion of  common  and  useful  instruction,  may  be  conlempla- 
ted  with  just  pride,  and  with  the  most  cheering  anticipations. 
But  the  splendid  provision  which  has  thus  been  made  in 
some  of  the  states,  and  especially  in  Connecticut  and  New- 
York,  for  Uie  support  of  common  schools,  ought  not  to  re- 
lax the  elTorts  of  parents  and  guardians,  and  of  the  commu- 
nity at  large,  to  encourage  and  sustain  a more  thorough  and 
elevated  system  of  education.  They  ought  not  to  remain 
contented  with  the  means  the  state  fund  affords,  of  instruc- 
tion, without  taxation,  and  without  expense.  Individuals 
ought  to  co-operate  with  the  public  authorities,  and  a wise  and 
patriotic  legislature  cannot  cease  to  patronise  and  endow 
academies  and  colleges,  and  render  the  elements  of  science, 
and  the  higher  branches  of  education  accessible  in  every 
state.  Without  a large  portion  amongst  us,  of  men  of  supe- 


Voi..  II. 


a Art.  7,  «cc.  10. 
26 
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rior  education,  who  can  teach  the  teachers  of  common  schook, 
we  cannot  expect  that  the  great  duties  appertaining  to  public 
trusts,  will  coutinue  to  be  discharged,  with  the  requisite  skill, 
abililj  , and  integrity.  It  is  not  common  schools  alone ; (fur 
they  must,  of  necessity,  be  confined  to  very  humble  teaching ;) 
it  is  the  higher  schools,  academies  and  colleges,  that  must 
educate  those  accomplished  men,  who  are  fit  to  lead  the  pub- 
lic councils,  and  be  intrusted  with  the  guardianship  of  our 
laws  and  liberties,  and  who  can  elevate  the  character  of  the 
nation.  The  eminent  lawgiver,  of  Pennsylvania,  took  care 
to  incorporate,  even  with  the  frame  of  government  which  he 
prepared  for  that  province  in  1682,  the  important  truth,  that 
men  of  wisdom  and  virtue  were  re<|ui8ile  to  preserve  a good 
constitution,  and  that  those  qualities  did  not  descend  with 
worldly  inheritances,  but  must  be  carefully  propagated  by  a 
virtuous  education  of  youth.  The  constitution  of  Peunsyl- 
vaitia  enjoined  it  upon  the  legislature,  as  a duly,  to  provide 
by  law  for  the  establishment  of  schools  throughout  the  state, 
and  in  183U — 31,  the  legislature  established  a school  fund, 
with  the  means  of  progressive  enlargement,  and  the  interest, 
when  amounting  to  $100,000  annually,  to  be  applied  to  the 
support  of  common  schools.  In  Ohio,  provision  is  likewise 
made  by  law  for  the  growth  of  a permanent  school  fund,  and 
this  is  evidently  an  increasing  and  favourite  policy  through- 
out the  United  States. 

The  remaining  branch  of  parental  duty,  consists  in  making 
competent  provision,  according  to  the  condition  and  circum- 
stances of  the  father,  for  the  future  weliare  and  settlement 
of  the  child ; but  this  duty  is  not  susceptible  of  municipal 
regulations,  and  it  is  usually  left  to  the  dictates  of  reason  and 
natural  afiection.  Our  laws  have  not  interfered  on  this  point, 
and  have  left  every  man  to  dispose  of  his  property  as  he 
pleases ; and  to  point  out,  in  his  discretion,  the  path  his  chil- 
dren ought  to  pursue.  The  writers  on  general  law  allow, 
that  parents  may  dispose  of  their  property  as  they  please, 
after  providing  for  the  necessary  maintenance  of  their  infant 
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children,  and  those  adults,  who  arc  not  of  ability  to  provide 
for  themselves.*  A father  may,  at  his  death,  devise  all  his 
estate  to  strangers,  and  leave  his  children  upon  the  parish, 
and  the  public  can  have  no  remedy  by  way  of  indemnity 
against  the  executor.  “ I am  surprised,”  said  Lord  Alvan- 
ley,*  “ that  this  should  be  the  law  of  any  country,  but  1 am 
afraid  it  is  the  law  of  England.” 

II.  Of  the  rights  of  Parents. 

The  rights  of  parents  result  from  their  duties.  As  they 
are  bound  to  maintain  and  educate  their  children,  the  law  has 
given  them  a right  to  such  authority  ; and  in  the  support  of 
that  authority,  a right  to  the  exercise  of  such  discipline,  as 
may  be  requisite  for  the  discharge  of  their  sacred  trust.  This 
is  the  true  foundation  of  parental  power  ; and  yet  the  ancients 
generally  carried  the  power  of  the  parent  to  a most  atrocious 
extent  over  the  person  and  liberty  of  the  child.  The  Per- 
sians, Egyptians,  Greeks,  Gauls,  and  Romans,  allowerl  to  fa- 
thers a very  absolute  dominion  over  their  offspring,  but  the 
Romans,  according  to  Justinian,  cxccetled  all  otlier  people, 
and  the  liberty  and  lives  of  the  children  were  placed  within 
the  power  of  the  father.*  It  was  not,  however,  an  absolute 


a Puff.  Droit  de  la  .ATalure,  lib.  ir.  ch.  II,  sec.  7. 
b 5 yttey,  444.  See  infra,  lec.  34,  and  vol.  ir.  lec.  6n,  sec.  I , a> 
to  llio  proriaioD  made  bj  the  lava  of  ancient  Athena  and  Home,  for 
children,  not  of  the  eatatea  of  (heir  parenta. 

e hut.  1 . 9.  De  Palria  Poletlale.  Law  of  the  Tirrlrr  Tables.  See 
rol.  i.  594,  note.  Taylor'i  ElemenU  nf  the  Cieil  Low,  p.  395.  397. 
4lK.  Poyage  du  AnachartU  en  Oreece,  tom.  iii.  ch.  96.  Casnr  de 
Bel.  Gal.  lib.  ri.  ch.  18.  The  expoaition  of  infants  was  the  horrible 
and  atabborn  rice  of  almost  all  antiquity.  Oibbon't  History,  rol.  riii. 
p.  55—57.  J^oodl  de  Partus  Erporitione  el  Jfece  apud  eeteres  ; and 
which  ia  considered  to  be  a ainirular  work  of  great  accuracy  on  tbia 
subject.  Sallnat  mentions  the  extreme  exercise  of  the  paternal  power 
at  Rome,  as  a thing  of  course,  and  without  any  observation.  A FSsl- 
ntu  Senatori's  Jilius,  Tetraelum  ex  ilinere  parens  neeart  .hissit.  Sal. 
BeL  Cal.  eh.  39. 
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license  of  power  among  the  Romans,  to  be  executed  in  a 
wanton  and  arbitrary  manner.  It  was  a regular  domestic 
jurisdiction,  though  in  many  instances,  this  paternal  power 
was  exercised  without  the  forms  of  justice.  The  power  of 
the  father  over  the  life  of  the  child,  was  weakened  greatly  in 
public  opinion  by  the  lime  of  Augustus,  under  the  silent  ope- 
ration of  refined  manners  and  cultivated  morals.  It  was 
looked  upon  as  obsolete,  when  the  pandects  were  compiled.* 
Bynkershoeck  was  of  opinion,  lliat  the  power  ceased  under 
the  Emperor  Hadrian.  The  Emperor  Constantine  made  the 
crime  capital  as  to  adult  children.  In  the  age  of  Tacitus, 
the  exposing  of  infants  was  unlawful,  but  merely  holding  it 
it  to  be  unlawful,  was  not  sufficient.*  When  the  crime  of  ex- 
posing and  killing  infants  was  made  capital,  under  Valenti- 
nian  and  Valens,  then  the  practice  was  finally  exterminated,* 
and  the  paternal  power  reduced  to  the  standard  of  reason, 
and  of  our  own  municipal  law,  which  admits  only  the  jus 
domestic(e  emendatwnis,  or  right  of  inflicting  moderate  cor- 
rection, under  the  exercise  of  a sound  discretion.'^  In  every 


a Liceat  tot  ezhtredare,  fuot  oteidert  iicebat.  Dig.  38. 3.  11. 

6 Auiiimtm  libenrum  Jinire,  mt  qtumqvam  cx  agnalii  nteare,  Jia- 
gilium  habetwr.  pbuque  ibi  b«ni  tHoru  valent,  quam  alibi  bona  legtt. 
Toe,  de  Mor.  Otr.  ch.  19. 

c Dr.  Taylor,  in  bis  Elemenlt  of  Ihe  Civil  Late,  p.  403—406,  ^ires 
a concise  history  of  Ibo  progress  of  the  Roman  jurisprudence,  in  iU 
efforts  to  destroy  this  monstrous  power  of  t)>e  parent ; but  Bynker- 
ihoeck  has  composed  a regular  treatise,  with  infinite  learning  on  this 
subject.  It  is  entitled,  Optuculum  de  jure  oeddendi,  vendendi,  el  ex- 
ponendi  liberot  apud  veleret  Romanoe.  Opera,  tom.  i.  346 ; sod  it  led 
him  into  some  controrersy  with  bis  predecessor,  the  learned  Moodt,  on 
the  doubtful  points  and  recondite  learning,  attached  to  that  discossiou. 
Heinecciut,  in  his  Syntagma  Anliq.  Rom.  Jur.  lib.  i.  tit.  9.  Opera, 
tom.  iv.,  has  also  given  the  history  of  the  Roman  jurisprudence,  from 
Romulus  to  J ustinian,  relative  to  this  tremendous  power  of  the  father, 
and  which,  he  says,  was  justly  termed,  by  the  Roman  authors,  palria 
majedat. 

d 1 Hcnek.  P.  C.  b.  i.  cb.  60,  sec.  33. 
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thing  that  related  to  the  domestic  connexions,  the  English 
common  law  has  an  undoubted  superiority  over  the  Roman. 
Under  the  latter,  the  paternal  power  continued  during  the 
son’s  life,  and  did  not  cease  even  on  his  arriving  at  the  great- 
est honours.  The  son  could  not  sue  without  his  father’s  con- 
sent, nor  marry  without  his  consent ; and  whatever  he  ac- 
quired, he  acquired  for  the  father’s  advantage ; and  in  re- 
spect to  the  father,  the  son  was  considered  rather  in  the  light 
of  property,  than  as  a rational  being.  Such  a code  of  law 
was  barbarous  and  unfit  for  a free  and  civilized  people  ; and 
Justinian  himself  pronounced  it  inhuman,  and  mitigated  its 
rigour  so  far  as  to  secure  to  the  son  the  property  he  acquired 
by  any  other  means  than  by  his  father  ; and  yet  even  as  to 
all  acquisitions  of  tlie  son,  the  father  was  still  entitled  to  the 
use.* 

The  hitlier,  and  on  his  death,  the  mother,  is  generally  en- 
titled to  the  custody  of  the  infant  children,  inasmuch  as  they 
are  their  natural  protectors,  for  maintenance  and  education. 
But  the  courts  of  justice  may,  in  their  sound  discretion,  and 
when  the  morals,  or  safety,  or  interests  of  the  children  strong- 
ly require  it,  withdraw  the  infants  from  the  custody  of  the 
father  or  mother,  and  place  the  care  and  custody  of  them 
elsewhere.*  So  the  power  allowed  by  law  to  the  parent  over 
the  person  of  the  child,  may  be  delegated  to  a tutor  or  instruc- 
tor, the  better  to  accomplish  the  purposes  of  education.  The 
father,  and  in  certain  cases,  the  mother,  had,  at  common  law, 
as  guardian  in  socage,  a right  to  the  custody  of  the  estate  of 
tlie  heir  during  his  minority,  and  to  take  the  rents  and  profits 
thereof,  as  will  be  more  fully  shown  in  the  next  lecture ; and 
generally  in  this  country,  the  father  may,  by  deed  or  will. 


a Imt.  2.  9.  1. 

6 Matter  of  WolUtooecraft,  4 Johru.  Ch.  Rep.  80.  C^ommouirealth 
r.  AiUiclu,  5 Binney,  520.  United  State*  v.  Greco,  3 JUaeoH,  482. 
Ceae  of  Welletley  r.  Duke  of  Ueeufort,  2 Rtutell,  I.  Tbe  State  v. 
Soiitb,  6 OrtmUe^f,  462.  See,  alio,  infra,  fee.  30. 
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tiisposc,  afler  bis  death,  of  the  custody  and  tuition  of  bk 
children,  under  ago.  This  power  was  originally  given  by  the 
Hnglish  statute  of  12  Charles  II.  c.  24  ; and  the  person  so 
invested,  may  take  the  care  and  management  of  the  estate, 
real  and  personal,  belonging  to  the  infonts ; and  may  main- 
tain actions  against  any  person  who  shall  wrongfully  take  or 
detain  them  from  his  custody. 

This  power  of  tlie  fother  ceases  on  the  arrival  of  the  child 
at  the  age  of  majority,  which  has  been  variously  established 
in  diflerent  countries,  but  with  us  is  fixed  at  the  age  of 
twenty-one ; and  this  is  the  period  of  majority  now  fixed  by 
the  French  civil  code.*  In  this  respect,  the  Napoleon  code 
was  an  improvement  upon  the  former  law  of  France,*  which, 
in  imitation  of  the  civil  law,  continued  the  minority  to  the 
end  of  twenty-five  years. 

In  cose  of  the  death  of  the  father  during  the  minority  of 
the  child,  his  authority  and  duty,  by  the  principles  of  natural 
law,  would  devolve  upon  the  mother ; and  some  nations,  and 
particularly  the  French,  in  their  new  civil  code,*  have  so 
ordained.  The  father  is,  however,  under  the  French  law, 
allowed,  by  will,  to  appoint  an  adviser  to  the  mother,  with- 
out whose  advice,  she  can  do  no  act  relating  to  the  g^ir- 
dianship.  This  is  analogous  to  our  law,  which  allows  the 
father,  and  the  father  only,  to  create  a testamentary  guar- 
dianship of  the  child.  But  if  there  be  no  such  testamnitary 
disposition,  the  mother,  after  the  father’s  death,  is  entitled 
to  tlie  guardian  of  the  person,  and  in  some  cases  of  the  estate 
of  the  infant,  until  it  arrives  at  the  age  of  fourteen,  when  it 
is  of  sufficient  age  to  choose  a guardian  for  itself.^  In  New- 


a No.  488. 

i InHit.  Droit  Francoii,  par  Argnvt,  b.  i.  ch.  7. 
c No.  390—402. 

A LiU.  sec.  123.  3 Co.  38.  Co.  LiU.  84.  b.  2 Aik-  14.  3 Com. 

Dig.  tit.  Ovardian.  B.  D.  E.  7 Pesey,  348. 
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York,  the  mother  is,  in  that  case,  by  statute,  entitled  to  tlie 
guardianship  of  the  ^tate.* 

HI.  Of  the  duties  of  Children. 

The  duties  that  are  enjoined  upon  children  to  their  pa- 
rents, are  obedience  and  assistance  during  their  own  mino- 
rity, and  gratitude  and  reverence  during  the  rest  of  their 
lives.  This,  as  well  as  the  other  primary  duties  of  domestic 
life,  have  generally  been  the  objects  of  municipal  law.  Dis- 
obedience to  parents  was  punished  under  the  Jewish  law 
witii  death  :*  and  with  the  Hindoos,  it  was  attended  with  the 
loss  of  the  child’s  inheritance.*  Nor  can  the  classical  scho- 
lar be  at  a luK  to  recollect  how  assiduously  the  ancient  Greeks 
provided  for  the  exercise  of  filial  gratitude.  They  considered 
the  neglect  of  it  to  be  extremely  impious,  and  attended  with 
the  most  certain  elTects  of  divine  vengeance.*'  It  was  also 
an  object  of  civil  animadversion.  Solon  ordered  all  persons 
who  refused  to  make  due  provisions  for  their  porents  to  be 
punisbed  with  infamy  ; and  the  same  penalty  was  incurred 
for  persontd  violence  towards  tliem.*  When  children  under- 
took any  hazardous  enterprise,  it  was  customary  to  engage  a 
friend  to  maintain  and  protect  their  parents  ; and  we  have  a 
beautiful  allusion  to  this  custom  in  the  speech  which  Virgil 
puts  into  the  moutli  of  Euryalus,  when  rushing  into  danger/ 
The  laws  of  New- York  have,  in  some  small  degree,  taken 


a JV.  Y.  Revised  Statutes,  vol.  i.  718,  wc.  5. 

6 Deut.  c.  SI.  18. 

e Oentoo  Code,  by  Halhed,  p.  64.  The  fimt  emif'raats  to  Mawa- 
GbuMtta  followed  the  Jewwh  law,  aod  made  filial  diaobedience  a capital 
crime.  Oovemor  IJukhisuon,  in  bia  History  of  Massachusetts,  rol.  i. 
441,  nyi,  that  be  had  met  with  bat  one  couriction  under  that  aaogui- 
oary  law,  and  that  offender  waa  reprieved, 

d lUmd,  b.  9,  v.  464.  Odyss.  b.  S,  v.  134.  Hesiod's  Oper.  Sf  Die. 
b.  I,  V.  183—186. 

e Potter's  Greek  Jtntiq.  vol.  ii.  347 — 351. 
f Tis,  oro,  sotare  inopem  et  tuceurre  relieta.  JEneid,  9.  S83. 
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care  to  enforce  this  duly,  not  only  by  leaving  it  in  the  power 
of  the  parent,  in  his  discretion,  totally  to  disinherit,  by  will, 
his  ungrateful  children  ; but  by  compelling  the  children, 
(being  of  suflicient  ability,)  of  poor,  old,  lame,  or  impotent 
persons,  not  able  to  maintain  themselves,  to  relieve  and  main- 
tain tliein.”  This  is  the  only  legal  provision  (for  the  com- 
mon law  makes  none)  made  to  enforce  a plain  obligation  of 
the  law  of  nature.^  It  has  more  than  once  been  held  in  this 
country,  after  a critical  examination  of  autliorities,  that  a 
moral  obligation,  without  some  pre-existing  legal  obligation 
applicable  to  the  subject  matter,  was  not  a sufficient  conside- 
ration for  a promise  ; and,  consequently,  that  the  promise  of 
a son  to  pay  for  past  expenditures  in  relief  of  an  indigent  pa- 
rent, or  of  a father  to  pay  for  the  relief  of  a poor  and  sick  son, 
who  was  of  age,  and  indigent,  and  not  a member  of  his 
family,  was  not  binding  in  law.‘ 

IV.  Of  illegitimate  Children. 

I proceed  next  to  examine  the  situation  of  illegitimate 
children,  or  bastards,  being  persons  who  are  begotten  and 
born  out  of  lawful  wedlock. 

These  unhappy  fruits  of  illicit  connexion  were,  by  the 
civil  and  canon  laws,  made  capable  of  being  legitimated  by 
the  subsequent  marriage  of  their  parents ; and  this  doctrine 
of  legitimation  prevails  at  this  day,  with  different  modifica- 
tions, in  France,  Germany,  Holland,  and  Scotland.''  But 


a JV.  y.  Ratted  SlattUet,  vol.  i.  614. 

6 Edwards  v.  Davis,  16  JoAns.  Rep.  281.  Rex  V.  Mundeo,  Sir. 
190. 

c Mills  V.  Wyioao,  3 Pickering,  207.  Cook  r.  Bradley,  7 Com. 
Rep.  57. 

it  Coutloumier  de  .yormendie,  ch.  27.  2 DotniU.  361.  Code  Civil, 

No.  33t.  1 Erak.  7ru(.  II6.  /net.  1.  10.  13.  Code,  5.  27.  10.  BiU- 

ier'i  note  1 81  to  lib.  3 Co.  Lilt.  Voet,  Com.  ad  Pond.  25.  7.  sec.  6 
and  1 1.  Diitcrlalion  dans  laquellc  on  diteiUe  let  Principet  du  Dreil 
Remain,  el  du  Droll  Prani'oit,  par  rapport  auz  Balardt.  Oeuvret  dr 
Chancelier  D'^guetteau,  tom.  vii.  381.  470. 
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this  principle  has  never  been  introduced  into  the  Englisli 
law  ;*  and  Sir  William  Blackslone*  has  zealously  main- 
tained, in  this  respect,  the  superior  policy  of  the  common 
law.'  We  have,  in  relation  to  this  subject,  a memorable 
case  in  English  history.  When  the  English  bishops,  in  the 
reign  of  Hen.  HI.,  petitioned  the  lords,  that  they  would  con- 
sent that  persons  born  before  matrimony  should  be  legitimate, 
as  well  as  those  born  after  matrimony  in  lespect  to  hereditary 
succession,  inasmuch  as  a canon  of  the  church  had  accepted 
all  such  as  legitimate,  so  far  as  regarded  the  right  of  inherit- 
ance, the  earls  and  barons,  with  one  voice,  answered,  quod 
nolunt  leges  Atiglice.  mutare,  qua  hue  usque  usitala  sunt 
et  approbalaA 

Selden,  in  his  Dissertation  ‘upon  Fleta,^  mentions,  that 
the  children  of  John  of  Gaunt,  Duke  of  Lancaster,  born  be- 
fore marriage,  were  legitimated  by  an  act  of  Parliament  in 
the  reign  of  Richard  II.,  founded  on  some  obscure  common 
law  custom  ; and  Ban'ington,  in  his  Observations  upon  the 
Statutes/  speaks  of  the  Roman  law  on  this  subject  as  a 
very  humane  provision  in  favour  of  the  innocent.  The  op- 
position o£  the  English  barons  to  the  introduction  of  the  rule 
of  the  civil  law,  is  supposed  to  have  arisen,  not  so  much  from 
any  aversion  to  the  principle  itself,  as  to  the  sanction  which 


a In  Doe  r.  Vardell,  5 Barme.  4r  Crru.  438,  it  waa  held,  tliat  a child 
boro  in  Scotland  of  unmarried  parents  domiciled  there,  and  nho  after- 
wards marry,  could  not  inherit  lands  in  England,  for  the  English  law 
does  not  recognise  the  legitimacy,  by  foreign  law  and  by  marriage,  of 
persons  so  bom. 
b Com.  Tol.  i.  455. 

c It  is  a remarkable  fact,  that  in  eleren  of  the  United  States,  the 
rule  of  the  civil  law  prevails  on  this  point,  in  opposition  to  the  common 
law,  viz. : In  V'ermoot,  Maryland,  Virginia,  Georgia,  Alabama,  Mis- 
sissippi, Louisiana,  Kentucky,  Missouri,  Indiana,  and  Ohio.  Griffilh't 
Lavo  Reg.  pauim. 

d Slot,  of  Jderion,  20  lien.  ill.  cX  9. 
e Cb.  9,  sec.  2. 

/ P.  38. 

VoL.  II.  27 
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would  thereby  be  given  to  the  superiority  of  the  civil  over  their 
own  common  law.  In  the  new  civil  code  of  France,”  the 
rule  of  the  civil  law  is  adopted,  provided  the  illegitimate 
children  were  not  olfspring  of  incestuous  or  adulterous  inter- 
course, and  were  duly  acknowledged  by  tlieir  parents  before 
marriage,  or  in  the  act  of  celebration.  Voel*  presses  this 
doctrine  of  legitimation  by  a subsequent  marriage,  to  a very 
great  extent.  Thus,  if  A.  has  a natural  son,  and  then  mar- 
ries another  woman,  and  has  a son,  who  is  at  his  birth  the 
lawful  heir,  and  his  wife  dies,  and  he  then  marries  the  wo- 
man by  whom  lie  had  the  natural  son,  and  has  sons  by  her  ; 
according  to  the  doctrine  of  the  Dutch  law,  as  stated  by  Voet, 
the  bastard  thus  legitimated,  excludes,  by  his  right  of  primo- 
geniture, not  only  his  brothers  of  the  full  blood,  by  the  last 
marriage,  but  the  son  of  the  first  marriage.  The  latter  is 
thus  deprived  of  the  right  of  inheritance,  once  vested  in  him 
by  his  primogeniture,  by  an  act  of  his  father  to  which  he 
never  consented.  The  civil  law  rule  of  retrospective  legiti- 
mation, will  sometimes  lead  to  this  rigorous  consei)uence. 

But  not  only  children  born  liefore  marriage,  but  those  who 
are  born  so  long  after  the  death  of  the  husband,  as  to  destroy 
all  presumption  of  their  being  his  ; and,  also,  all  children 
born  during  the  long  and  continued  absence  of  the  husband, 
so  that  no  access  to  the  mother  can  be  presumed,  are  reputed 
ba-stards.'  The  rule  at  common  law,  (and  which  subsisted 
from  the  time  of  the  year  books  down  to  the  early  part  of  the 
last  century,)  declared  the  issue  of  every  married  woman  to 
be  legitimate,  except  in  the  two  special  cases  of  the  impotency 
of  the  husband,  and  his  absence  from  the  realm.''  But  in 
Pendrell  v.  Petidi'ell,^  the  absurd  doctrine  of  making  legiti- 


a Code,  Civil  No.  331 , 332,  333.  335. 
b Com.  ad  Pand.  25.  7.  sec.  1 1 . 

c Cro.  Jac.  541.  Co.  Lill.  244.  a.  I Bliuki.  Com.  456,  457. 
d Co.  Lilt.  244.  a. 
e Sir.  925 
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inacy  rest  entirely  and  conclusively  ii|)un  the  fact  of  the  hus- 
band being  infra  quatuor  inaria,  was  exploded,  niid  ever 
since  that  time,  the  question  of  the  legitimacy  or  illegitimacy 
of  the  child  of  a married  woman,  has  been  regarded  as  a 
matter  of  fact,  resting  on  decided  proof  going  to  establish  a 
conclusion  one  way  or  the  other,  as  to  the  non-access  of  the 
Itusband,  and  it  is  a question  for  a jury  to  determine.*  The 
rule  is,  that  where  it  clearly  appears  that  the  husband  could 
not  have  been  the  father  of  the  child,  it  is  a bastard,  though 


o 3 P.  ITbu.  S75,  276.  Sir.  925.  Salk.  123.  Harg.  note,  No. 
193  to  lib.  2.  Co.  Lilt.  Butler's  note,  No.  178  to  lib.  3.  Co.  IMt.  4 
Term  Rep.  251. 356.  4 Bro,  90.  8 Easty  193.  Com.  Dig.  tit.  Bas* 

tard,  A.  B«  Head  v.  Head,  1 Sinums  Stuarly  150,  and  the  opinions 
of  tbc  judges  given  to  the  House  of  Lords  in  the  Banbury  Peerage 
Case  in  1813,  ib’ui.  153,  4 Petersdorff's  Abr,  170.  The  evidence 
mutt  foim  clear  and  decided  proof  of  noo*access  by  the  husband,  in  or- 
der to  bastardize  the  issue.  By  the  statute  law  of  New-York,  if  the 
husband  continues  absent,  out  of  the  state,  for  one  whole  year  previous 
to  tbe  birth  of  the  child,  separate  from  the  mother,  and  leaves  the  mo- 
ther during  that  time  continuing  and  residing  in  tbe  state,  the  child  is 
deemed  a bastard.  So  it  is  a bastard,  if  begotten  and  boro  during  the 
separation  of  its  mother  from  her  husband,  pursuant  to  the  decree  of 
any  court  of  competent  jurisdiction,  *AT.  Y.  Revised  Slatuiesy  vol.  i. 
641,  sec.  1.  The  statute  declares,  that  the  child,  in  such  cases,  shall 
be  deemed  a bastard.  Still  the  statute  may  be  so  construed  as  to  let  in 
proof  to  rebut  the  presumption  of  non-access  of  the  husband,  and  justify 
the  inference  of  cohabitation  in  the  case  of  a qualihed  divorce.  If  this 
be  not  the  construction,  then  the  law,  as  it  stood  before,  resting  on  prin- 
ciples adapted  to  circumstances,  was  wiser  and  safer.  Tbc  code  Na- 
poleon is  stricter  than  the  English  rule,  for  it  allows  the  issue  to  be  bas- 
larded  only  on  proof  that,  by  reason  of  distance  or  accident,  cohabitation 
of  husband  and  wife  was  impossible.  Code  JVWyjo/con,  n.  312.  So,  in 
I,.ouisiana,  it  is  held,  in  cases  of  voluntary  separation,  that  access  is  al- 
ways presumed,  unless  cohabitation  was  physically  impossible.  (Tale  v. 
Pence,  19  Jl/ar/m,  548.)  See  Kding.  RtvivtOy  No.  97,  a review  of 
Be  Merchant's  Report  of  the  Proceedings  tn  the  House  of  Lords  on  the 
daxms  to  the  Barony  of  (Jardnery  in  which  the  law  of  legitimacy  is  fully 
and  ably  discussed. 
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born,  or  begotten  nnd  Wn  during  marriage.*  It  is  not  ne- 
cessary that  I sliouid  dwell  more  particularly  on  this  branch 
of  the  law,  and  the  principles  and  reasoning  upon  which  this 
doctrine  of  presumption  applicable  to  the  question  of  legiti- 
macy is  founded,  will  be  seen  at  large  in  the  cases  to  which 
1 have  referred.* 

A bastard  being,  in  the  eye  of  the  law,  nullius  Jilins‘  or, 
as  the  civil  law,  from  the  difficulty  of  ascertaining  the  father, 
equally  concluded,  palrem  habere  non  inlelUgurUur,*  he 
has  no  inheritable  blood,  and  is  incapable  of  inheriting  as 
heir,  either  to  his  putative  father,  or  his  mother,  or  to  any 
one  else,  nor  can  he  have  heirs  but  of  his  own  body.*  This 
rule  of  the  common  law,  so  far  at  least  as  it  excludes  him 
from  inheriting  as  heir  to  his  mother,  is  Ei:pposed  to  be  found- 
ed partly  in  policy,  to  discourage  illicit  commerce  between  the 
sexes.  Selden  said,-''  that  not  only  the  laws  of  England,  but 
those  of  all  other  civil  states,  excluded  bastards  from  inherit- 
ance, unless  there  was  a subsequent  legitimation.  Bastards 
are  incapable  of  taking,  in  New-York,  under  the  law  of  de- 
scents, and  they  are  equally  incapable  in  several  of  the  other 
United  States,  which  follow,  in  this  respect,  the  rule  of  the 
English  law.  But  in  Vermont,  Connecticut,  Virginia,  Ken- 
tucky, Ohio,  Indiana,  Missouri,  Illinois,  Tennessee,  and 
North  Carolina,  bastards  can  inherit  from,  and  trosinit  to 
their  mothers,  real  and  personal  estate,  under  some  modifica- 
tions, which  prevail  particularly  in  the  states  of  Connecticut, 
Illinois,  North  Carolina,  and  Tennessee  ; and  in  New-York, 
the  estate  of  an  illegitimate  intestate  descends  to  the  mother. 


a Tbe  Kin^  v.  Luife,  8 Etui,  193. 

b If  (he  child  be  born  immediately  after  marriage,  it  i>  still  a 
legitimate  child,  unless  the  non-access  of  the  husband  prior  to  the  mar- 
riage be  sufficiently  proved,  3 Blackt.  Com.  454. 
c Co.  LiU.  123,  a. 
d hut.  I.  10.  12. 

0 1 Btacki.  Com.  459. 

/ Note  C.  to  ForUii/ue  He  laud.  leg.  ^ng.  cb.  40. 
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and  the  relatives  on  the  part  of  the  mother.''  In  North  Caro- 
lina, the  legislature,  in  1829,  enabled  bastards  to  be  legiti- 
mated, on  the  intermarriage  of  the  putative  father  with  the 
mother,  and  on  his  petition,  eo  far  as  to  enable  the  child  to 
inherit,  as  if  he  was  lawfully  born,  the  real  and  personal 
estate  of  the  father.  In  Louisiana,  bastards,  (being  defined 
to  be  children  whose  father  is  unknown,)  and  adulterous  or 
incestuous  children,  have  no  right  of  inheritance  to  the  estates 
of  their  natural  father  or  mother.  But  other  natural  or  ille- 
gitimate children  succeed  to  the  estate  of  the  mother  in  de- 
fault of  lawful  children  or  descendants,  and  to  the  estate  of 
the  father  who  has  acknowledged  them,  if  he  dies  without 
lineal  or  collateral  relations,  or  without  a surviving  wife.‘ 
This  relaxation,  in  the  laws  of  so  many  of  the  slates,  of  the 
severity  of  the  common  law,  rests  upon  (he  principle,  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy 
case,  in  all  its  native  and  binding  force,  ought  to  produce  the 
ordinary  legal  consequences  of  that  consanguinity.  The 
ordinance  of  Justinian,  to  a certain  extent,  and  with  excep- 
tions, allowed  a bastard  to  inherit  to  his  mother  and,  in 


a Griffith'!  Law  Reguter,  b.  t.  J't’ew-York  Revited  Statute!,  vol.  i. 
753,  lec.  14.  Ibid.  754,  lec.  19.  See  also,  Tol.  iv.  title  by  descent. 

6 Cimi  Code  Louuiana,  act  220.  912,  913,  914.  By  a statute  of 
Louisiana  in  183 1 , white  fathers  or  mothers  may  legitimate  their  natural 
children  by  act  made  before  a notary  and  two  witnesses,  provided  they 
be  not  colored  children ; and  free  people  of  color  may  legitimate  their 
colored  ofispring,  but  the  natural  children  must  be  the  issue  of  parents 
who  might  have  lawfully  contracted  marriage,  and  the  parents  must 
have  no  asceodaota  or  legitimate  descendants.  In  North  Carolina,  also, 
by  statute  in  1830,  the  putative  father  of  an  illegitimate  child,  after 
marriage  with  the  mother,  or  after  her  death,  may,  on  petition  and  proof 
of  the  facta  before  a court  of  justice,  procure  tlic  legitimation  of  such 
children,  and  such  legitimaiioD  will  enable  (he  child  to  inherit  from  tlie 
father  lands  whereof  bo  may  die  seised  in  foe,  and  to  take  under  the 
statute  of  distribution  of  personal  estate,  equally  at  if  burn  iu  lawful 
wedlock. 

c Code,  lib.  6.  57,  5. 
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several  coses  in  the  English  law,  the  obligations  of  oonsaii- 
guinity  between  the  mother  and  her  illegitimate  oflispring, 
have  been  recognised.  The  rule  that  a bastard  is  nuUius 
Jilius,  applies  only  to  the  case  of  inheritances.*  It  has  been 
held  to  be  unlawful  for  him  to  marry  within  the  levitical  de- 
grees,* and  a bastard  has  been  considered  to  be  within  the 
marriage  act  of  26  Geo.  II.,  which  required  the  consent  of 
the  father,  guardian,  or  mother,  to  the  validity  of  the  mar- 
riage of  a minor.'  He  also  takes  and  follows  the  settlement 
of  his  mother.'*  With  the  exception  of  the  right  of  inherit- 
ance and  succession,  bastards,  by  the  English  law,  as  well  as 
by  the  laws  of  France,  Spain,  and  Italy,  are  put  upon  an 
equal  footing  with  their  fellow  subjects  and  in  this  coun- 
try we  have  mode  very  consideiable  advances  towards  giving 
them  also  the  cajmcity  to  inherit,  by  admitting  them  to  pos- 
sess inheritable  blood.  We  have,  in  this  respect,  followed 
the  spirit  of  the  laws  of  some  of  the  ancient  nations,  who  de- 
nied to  bastards  an  equal  share  of  their  father’s  estate,  (for 
that  would  be  giving  too  mucli  countenance  to  the  indul- 
gence of  criminal  desire,)  but  admitted  them  to  a certain  por- 
tion, and  would  not  sufTer  them  to  be  cast  naked  and  desti- 
tute upon  the  world.-*^ 


a Buller,  J.,  I Term  Rep.  101.  Bow  v.  Nottingham,  1 JV.  H.  Rep. 
260. 

b Haioca  y.  Jeflel,  I lA>rd  Rnijm.  68. 

c King  V.  Inhabitants  of  Hodnett,  1 Term  Rep.  96.  Horner  t.  Lid- 
diard,  1 Hogg.  Consul.  Rep.  337.  But  the  consent  of  the  natural  pa- 
rents of  illegitimate  minors  is  not  suIGcicot,  and  there  must  be  a guar- 
dian appointed  by  chancery,  ibid.  Tlie  prohibition  of  marriage  be- 
tween relatives  in  the  ascending  and  descending  lines,  and  between 
brothers  and  sisters,  applies  equally  to  illegitimate  children  and  rela- 
tives. .y.  y.  Revised  Statutes,  vol.  ii.  139,  sec.  3. 

d 3 Johsu.  Rep.  15.  Johns.  Rep.  41.  li  JUass.  Rep.  4i9.  5 

Conn.  Rep.  584. 

e Oeuvres  D'Aguesscau,  tom.  7.  384,385.  Butler's  note.  No.  176 
to  lib.  3.  Co.  lAtl.  I Blacks.  Com.  459. 
f Potter's  Greek  Anti>j.  vol.  ii.  340.  GuUoo  code,  by  UcUhed,  p. 
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The  mother,  or  reputed  father,  is  generally,  in  this  coun- 
try, chargeable  by  law  with  the  maintenance  of  the  bastard 
child,  and  in  New- York  it  is  in  such  way  as  any  two  justi- 
ces of  the  peace  of  the  county  shall  think  meet ; and  the 
goods,  chattels,  and  real  estate  of  the  parents,  are  seizable  for 
the  support  of  such  children,  if  the  parents  have  absconded. 
The  reputed  father  is  liable  to  arrest  and  imprisonment,  until 
he  gives  security  to  indemnify  the  town  chargeable  with  the 
maintenance  of  tlie  child.''  These  provisions  are  intended 
for  the  public  indemnity,  and  were  borrowed  from  the  seve- 
ral English  statutes  on  the  subject ; and  similar  regulations 
to  coerce  the  putative  father  to  maintain  the  child,  and 
indemnify  the  town  or  parish,  have  been  adopted  in  the  seve- 
ral states. 

The  father  of  a bastard  child  is  liable  upon  his  implied 
contract,  for  its  necessary  maintenance,  without  any  compul- 
sory order  being  made  upon  him,  provided  he  has  adopted  the 
child  as  his  own,  and  as(|uicsced  in  any  particular  disposition 
of  it.*  The  adoption  must  be  voluntary,  and  with  the  con- 
sent of  the  mother,  fur  the  putative  father  has  no  legal  right 
to  the  custody  of  a bastard  child,  in  opposition  to  the  claim 
of  the  mother  ; and,  except  the  cases  of  the  intervention  of 
the  town  officers,  under  the  statute  provisions,  or  under  the 
implied  contract  founded  on  the  adoption  of  tlie  child,  the 
mother  has  no  power  to  compel  the  putative  father  to  support 
the  child.  She  has  a right  to  the  custody  and  control  of  it 
as  against  the  putative  father,  and  is  bound  to  maintain  it  a.s 


73.  Tlie  protectioa  aad  tenderness  which  the  Goddess  Fortune  is 
supposed  to  bestow  upon  foundlings,  is,  says  Mr.  Giflbrd,  one  of  the 
most  amusing  and  animated  pictures  that  tlie  keen  and  vigorous  fancy 
of  Juvenal  ever  drew  : 

Stal fortima  improba  noclu, 

Arridem  nudii  in/anlibut.  Hot  fovet  omnet, 

Incolvilque  sinu.  Sal.  C.  v.  603 — 605. 

a A*.  Y.  Revited  Slalulu,  vol.  i.  C40 — 656. 
b Uesketh  v.  Gowing,  5 fisyi.  JF.  P.  Rej>,  131 . 
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its  natural  guardian  ;*  though,  perhaps,  the  putative  father 
might  assert  a right  to  the  custody  of  the  child  as  against  a 
stranger.* 

There  are  cases  in  which  the  courts  of  equity  have  regard- 
ed bastards  as  having  strong  claims  to  equitable  protection, 
and  have  decreed  a specific  performance  of  voluntary  settle- 
ments made  by  the  father  in  favour  of  the  mother  of  her 
natural  child.'  On  the  other  hand,  there  are  cases  in  which 
the  courts  of  equity  have  withheld  from  the  illegitimate  child 
every  favourable  intendment  which  the  lawful  heir  would 
have  been  entitled  to  ns  of  course.  Thus,  in  Fiirsaker  v. 
Robinson/  a natural  daughter  brought  her  bill  against  the 
heir  at  law  to  supply  a defective  conveyance  from  her  fallier 
to  her,  but  the  chancellor  refused  to  assist  her,  on  the  ground 
that  she  was  a mere  stranger,  being  nullius  JUia,  and  not 
tiken  notice  of  by  the  law  as  a daughter,  and  that  the  father 
was  not  under  any  legal  obligation  to  provide  for  her  as  a 
child,  tliough  he  might  be  obliged  by  the  law  of  nature,  and 
so  the  conveyance  was  voluntary,  and  without  any  conside- 
ration. This  hard  decision  was  made  by  Lord  Cowper,  in 
i717  ; but  the  language  of  Lord  Ch.  King,  in  a subsequent 
case,  to  which  I have  just  alluded,*  is  certainly  much  more 
conformable  to  justice  and  humanity.  “ If  a man,”  says  he. 


a I'tH)  Kiu^  T.  Soper,  5 Term  Rep.  278.  Ex  parte  Aoo  Knee,  4 
Boe.  if-  Pull.  148.  The  People  v.  Laodt,  2 Johnt.  Rep.  375.  Car- 
penter T.  Whitman,  15  Johnt.  Rep.  201).  Wright  v.  Wright,  2 J>jitt. 
Rep.  109.  Acosta  v.  Robin,  19  Marlin' t Louit.  Rep.  387.  The  power 
of  the  putative  father  over  the  illegitimate  child,  was  denied  in  the  Ro- 
man law,  and  it  is  equally  so  in  the  Spanish  law.  Ibid, 
b Rex  V.  Cornforth,  Sir.  1162. 

c Marchioness  of  Annandale  v.  Harris,  2 P.  Wtni.  432.  Horten  v. 
Gibson,  4 S.  Car.  Equity  Rep.  139.  Boon  v.  Wiolhrop,  1 Johnt.  Ch. 
Rep.  338. 

d Prec.  in  Ch.  475.  1 Eq.  Cat.  Abr.  123.  pi.  9.  Gill.  Eq.  Rep. 

139.  Gt76.  F.  R.  256. 

t Marchioness  of  Annandale  v.  Harris,  2 P.  Wmt.  432. 
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“ does  mislead  an  innocent  woman,  it  is  both  reason  and  jus- 
tice tliat  lie  should  make  tier  reparation.  The  case  is 
stronger  in  respect  to  the  innocent  cliild,  wliom  the  father  has 
occasioned  to  be  brought  into  the  world  in  this  shameful 
manner,  and  for  whom,  in  justice,  he  ought  to  provide.”  In 
Knye  v.  Moore,''  the  vice-chancellor,  in  pursuance  of  the 
doctrine  of  Lord  King,  assisted  to  uphold  and  enforce  a deed 
by  the  fattier  making  provision  for  the  motlier  and  iris  ille- 
gitimate children,  after  his  death.  So,  in  Pratt  v.  Flamer,^ 
a devise  by  the  fatlier  to  an  unborn  illegitimate  child,  in  which 
llie  mother  was  described,  was  held  valid  ; and  there  are  other 
cases  in  which  bequests  by  will,  in  favour  of  illegitimate 
children,  have  been  liberally  sustained.' 


a I Simon  if  Stuart,  6 1 . 
b S Harr.  <f-  Johni.  10. 

c Beacberoft  v.  BeachcrofI,  I ,MndJ.  Re}>.  234,  Phil.  «lit.  Gard- 
ner r.  Ileyer,  2 Paige.  1 1. 
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LECTURE  XXX. 


Li'i 


OF  GUARDIAN  AND  WARD. 

The  relation  of  guardian  and  ward,  is  nearly  allied  lo  that 
of  parent  and  child.  It  applies  to  children  during  their  mi- 
nority, and  may  exist  during  the  lives  of  the  parents,  if  the 
infant  becomes  vested  with  property ; but  it  usually  takes 
place  on  the  death  of  the  father,  and  the  guardian  is  intended 
to  supply  his  place. 

There  are  two  kinds  of  guardianship ; one  by  the  common 
law,  and  the  other  by  statute  ; and  tliere  were  three  kinds  of 
guardians  at  common  law,  viz. : guardian  by  nature,  guardian 
by  nurture,  and  guardian  in  socage.* 

(1.)  Guardian  by  nature,  is  the  father,  and  on  his  death, 
the  mother  ; and  this  guardianship  extends  to  the  age  of 
twenty-one  years  of  tlie  child,  and  it  extends  only  to  the  cus- 
tody of  his  person,  and  it  yielded  to  guardianship  in  socage.* 
It  was  doubted  for  some  time  in  the  books,  whether  tlie  guar- 
dian by  nature  was  entitled  to  the  possession  of  the  personal 
estate  of  the  infant,  and  could  give  a competent  discharge  to 
an  executor  on  the  payment  of  a legacy  belonging  to  the 
child ; and  it  was  finally  understood  that  he  could  not.* 
It  would  seem,  therefore,  that  if  a child  becomes  vested  with 


a C«.  JM.  88.  b.  3 Co.  37.  b. 

6 Co.  Liu.  84.  s.  LiU.  aec.  123.  Co.  LUl.  87.  b.  88.  Hargrare’i 
note,  12.  Tbe  Kiog  v.  Tborp,  5 Mod.  221.  JsckioD  v.  Comb*,  7 
CoKtn,  36.  2 WetuMl,  153.  S.  C. 

c Coaniogham  t.  Harris,  cited  in  3 Bro.  1 86.  Genet  v.  Tallmadge, 
I Joluu.  Ch.  Rep.  3.  Miles  v.  Bvjden,  3 Pick.  213. 
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personal  properly  only,  in  the  lifetime  of  the  father,  there  is 
no  person  strictly  entitled  to  take  it  as  guardian,  until  a guar- 
dian has  been  duly  appointed  by  some  public  authority, 
though  if  real  estate  vests  in  the  infant,  the  guardian  in 
socage,  or  a substitute  for  such  a guardian  provided  by  sta- 
tute, will  be  authorized  to  take  charge  of  the  whole  estate, 
real  and  personal.  The  father  has  the  first  title  to  guardian- 
ship by  nature,  and  the  mother  the  second  ; and  according 
to  the  strict  language  of  our  law,  says  Mr.  Hargrave,”  only 
the  heir  apparent  can  be  the  subject  of  guardianship  by  na- 
ture, and  therefore  it  is  doubted  whether  such  a guardianship 
can  be  of  a daughter,  whose  heirship  is  presumptive,  and  not 
apparent.  But  as  all  the  children,  male  and  female,  equtilly 
inherit  with  us,  the  guardianship  by  nature  would  seem  to 
extend  to  all  the  children.  The  Court  of  Chancery,  for 
just  cause,  may  interpose  and  control  that  authority  and  dis- 
cretion, which  the  father  has  in  general  in  the  education  and 
management  of  his  child.*  In  De  Manneville  v.  Dc  Man- 
nevUle‘  Lord  Eldon  restrained  a father  from  doing  any  act 
towards  removal  of  his  infant  child  out  of  the  kingdom,  and 
he  said  that  the  jurisdiction  of  the  Court  of  Chancery  to  con- 
trol the  right  of  the  father  -pritna  fade  to  the  jierson  of  his 
child,  was  unquestionably  established.  He  admitted,  how- 
ever, that  the  jurisdiction  was  questioned  by  Mr.  Hargrave  ;■* 
but  it  was,  on  the  other  hand,  supprted  with  equal  ability 
by  M.  Foublanque.  In  the  case  of  Wellesley  v.  Duke  of 
Beaufort'  the  Lord  Chancellor,  after  a very  able  and  iho- 
rough  investigation,  refused  to  restore  to  a father  the  custody 
of  his  infant  children,  on  the  ground  that  his  character  and 
immoral  conduct  rendered  him  unfit  to  be  their  guardian  ; 


a Note  66  to  lib.  3 Co.  LUt. 

6 4 Font.  TV.  of  Equity^  234,  note.  Creuze  v.  Hunter,  2 Cojf,  242. 
c 10  VtMcy^  52. 
d Note  70  to  Co.  iMt.  89.  a. 
c 2 RuutlVi  Rep>  1 . 
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and  ibe  decisiou  was,  iu  1828,  affirmed  by  the  House  of 
Lords.  The  jurisdictiou  of  Chancery,  and  the  fitness  of  its 
exercise  in  that  instance,  was  finally  established." 

(2.)  Guardian  by  nurture,  occurs  only  when  the  infant  is 
without  any  otlier  guardian,  and  it  belongs  exclusively  to  the 
parents,  first  to  the  father,  and  then  to  the  tuotlier.  It  ex- 
tends only  to  the  person,  and  determines  when  the  infant 
arrives  at  the  age  of  fourteen,  iu  the  case  both  of  males  and 
females.  As  it  is  concurrent  with  guardianship  by  nature, 
it  is  in  effect  merged  in  the  higher  and  more  durable  title  of 
guardian  by  nature.*  This  guardianship  is  said  to  apply  only 
to  tlie  younger  children,  who  are  not  heirs  apparent ; and  os 
all  the  children  inherit  equally  under  our  laws,  it  would  seem 
tliat  this  species  of  guardianship  has  become  obsolete. 

(3.)  Guardian  in  socage,  has  the  custody  of  the  infant’s 


a Wellcilcy  v.  Wellesley,  1 Dove,  N.  S.  152.  That  case  was  ac- 
companied and  followed  by  very  profound  discussions.  In  a pamphlet, 
attributed  to  the  pen  of  Mr.  Ueaiiies,  entitled  “ Observations  upon  tlic 
power  exercised  by  the  Court  of  Chancery,  of  depriving  a fatlier  of 
(he  custody  of  his  children,"  the  power  was  deemed  very  questionable 
in  point  of  authority  as  well  as  of  policy.  On  the  other  hand,  in  a 
treatise  published  by  Mr.  Ram,  a barrister,  and  in  an  article  in  the 
Quarterly  Review,  No.  77,  the  policy  and  wisdom  of  the  jurisdiction,  as 
asserted  in  the  Court  of  Chancery  and  confirmed  in  the  House  of  Lords, 
were  ably  vindicated,  and  shown  to  be  connected  with  great  moral  con- 
siderations arising  out  of  the  nearest  ties  of  social  life.  Attempts  hare 
been  made  to  control  the  father’s  right  to  the  custody  of  his  infant  chil- 
dren, by  a legacy  given  by  a stranger  to  an  infant,  and  the  appointment 
by  him  of  a guardian  in  consequence  thereof.  But  it  is  settled,  that  a 
legacy  or  gift  to  a child,  confers  no  right  to  control  the  father’s  care  of 
tbe  child,  and  no  person  can  defeat  the  father's  right  of  guardianship  by 
such  means.  If,  however,  the  father  accedes  to  tbe  conditions  of  the 
gift,  and  surrenders  up  his  control  of  the  child’s  education,  the  Court  of 
Cliaocery  will  not  suffer  him  to  retract  it.  Lord  Thuriow,  in  Powel  v. 
Cleaver,  2 Bro.  500.  Colston  v.  Morris,  6 Afarfrf.  89.  Lyons  v.  BIcii. 
kill,  I Jae.  245. 

6 3 Co.  38.  b.  Uarg.  note  67  to  lib.  2 Co.  IM.  Com.  Dig.  tit- 
Guardian,  D. 
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liiiids,  08  well  08  of  his  person.*  It  Applies  only  l<>  londs  which 
the  infant  acquires  by  descent  and  the  common  law  gave 
this  guardianship  to  the  next  of  blood  to  the  child,  to  whom 
the  inheritance  could  not  possibly  descend  ; and  therefore,  if 
the  land  descended  to  the  heir  on  the  part  of  the  father,  the 
mother,  or  otiier  next  relation  on  the  part  of  tlie  mother,  hod 
tlie  wardship ; and  so  if  the  land  descended  to  the  heir  on  the 
part  of  the  mother,  the  father,  or  Iris  next  of  blood,  had  the 
wardship.*  These  guardians  in  socage  cease  when  the  child 
arrives  at  the  age  of  fourteen  years,  for  he  is  then  entitled 
to  elect  his  own  guardian,  and  oust  the  guardian  in  socage, 
and  they  are  then  accountable  to  the  heir  for  the  rents  and 
profits  of  the  estate.*'  If  the  infant,  at  that  age,  does  not  elect 
a guardian,  the  guardian  in  socage  continues.*  The  com- 
mon law,  like  the  law  of  Solon/  was  strenuous  in  rejecting 
all  iwrsons  to  whom  the  inheritance  might  [xwsibly  arrive, 
and  its  advocates  triumph  in  this  respect  over  the  civil  law,' 
which  committed  the  burden  of  the  guardianship  to  the  per- 
son who  was  entitled  to  the  emolument  of  the  succession. 
As  we  have  admitted  the  half  blood  to  inherit  equally  witli 
the  whole  blood,  this  jealous  rule  would,  still  more  extensively 
with  us,  prevent  relations  by  blood  from  being  guardians  in 
socage.  'Fhe  law  of  Scotland,  and  the  ancient  law  of 
France,  look  a middle  course,  and  may  be  supposed,  in  that 
res|>ecl,  to  have  been  founded  in  more  wisdom  than  either 
the  civil  or  the  common  law.  They  commilteil  the  pupil’s 
estate  to  the  person  entitled  to  the  legal  succession,  because 
he  is  most  interested  in  preserving  it  from  waste  ; but  ex- 
cluded him  from  the  custody  of  the  pupil’s  person,  because 


a Com.  Dig.  til.  Oufirdian.,  B. 
b Quadrin^  r.  Downs,  2 Mod.  176. 
c LxU.%ec.  123.  Quadrinj  v.  l)ovrm,2Mod.  176. 
d CiU.  Ibid. 

e The  King  v.  Pierson,  Rep.  313. 

/ PoUer’t  Grct^  odniitj.  vol.  i.  |>.  174. 
g Co.  LUt.  U8.  b.  I Blacks  Com.  462. 
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his  interest  is  placed  in  opposition  to  the  life  of  the  pupil." 
And  yet,  perhaps,  the  English,  the  Scots,  and  the  French 
laws,  equtdly  proceeded  on  too  great  a distrust  of  the  ordinary' 
integrity  of  mankind.  They  might,  with  equal  propriety, 
have  deprived  children  of  the  custody  and  maintenance  of 
their  aged  and  impotent  parents.  It  is  equally  a mistake  in 
politics  and  in  law,  to  consider  mankind  degraded  to  the 
lowest  depths  of  vice,  or  to  suppose  them  acting  under  the  uni- 
form government  of  virtue.  Man  has  a mixed  character,  anrl 
practical  wisdom  does  not  admit  of  such  extreme  conclusions. 
The  old  rule  against  committing  the  custody  of  the  person 
and  estate  of  a lunatic,  to  the  heir  at  law,  has  been  over- 
ruled as  unreasonable.*  If  a presumption  must  be  indulged, 
as  was  observed  in  one  of  the  cases,  it  would  be  in  favour  of 
kinder  treatment,  and  more  patient  fortitude,  from  a daugh- 
ter, as  committee  of  the  person  and  estate  of  an  aged  and 
afflicted  mother,  than  from  the  collateral  kindred.  The  fears 
and  precautions  of  the  lawgiver  on  this  subject,  imply,  accord- 
ing to  Montesquieu,  a melancholy  consciousness  of  the  cor- 
ruption of  public  morals.' 

This  guardianship  is  a personal  trust,  and  is  not  trans- 
missible by  succession,  nor  devisable,  nor  assignable.  It  ex- 
tends, not  only  to  the  person,  and  all  the  socage  estate,  but 
to  hereditaments!,  which  do  not  lie  in  tenure,  and  to  the  per- 
sonal estate.  This  is  the  opinion  of  Mr.  Hargrave,  and  he 
supports  it  by  strong  reasons  notwithstanding,  it  is  admit- 
ted, that  the  title  to  guardian  in  socage  cannot  arise  unless 
the  infant  be  seized  of  lands  held  in  socage.  This  guardian- 
ship in  socage  may  be  considered  as  gone  into  disuse,  and  it 
can  hardly  be  said  to  exist  in  this  country,  for  the  guardian 


a ErsUne't  Itul.  p.  79.  Hallam  on  the  Middle  -dget,  rol.  i.  106. 
b Donner'i  case,  2 P.  fVmt.  362.  In  (be  matter  of  Ijiringstoa,  I 
Johns.  Ch.  Rep.  436.  I<ord  Hardwicke,  in  2 Atk.  14. 
e Etprit  dei  Loix,  liv.  19,  cli.  21. 
d Note  67  to  lib.  2 Co.  Lilt. 
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must  be  some  relation  by  blood  who  cannot  possibly  inherit, 
and  such  a case  can  rarely  exist.  Ry  the  Neu>-  York  Re- 
vised 81010108,“  where  an  estate  in  lands  becomes  vested  in 
an  infant,  the  guardianship  of  such  infant,  with  the  rights, 
powers,  and  duties  of  a guardian  in  socage,  belong  to  the 
father  of  the  infant ; and  if  there  be  no  father,  to  the  mother  ; 
and  if  there  be  neither,  then  to  the  nearest  and  eldest  relative 
of  full  age,  nut  being  under  any  legal  incapacity  ; and  as  be- 
tween relatives  of  the  same  degree  of  consanguinity,  males 
are  prefened.  Rut  the  rights  and  authority  of  every  such 
guardian  are  superseded  in  all  cases  where  a guardian  is  ap- 
|)oiated  by  the  deed  or  last  will  of  the  father  of  the  infant,  or 
in  default  thereof,  by  the  surrogate  of  the  county  where  tire 
minor  resides.*  Surrogates  have  the  same  power  to  allow 
and  appoint  guardians  as  is  possessed  by  the  chancellor,  and 
as  the  powers  and  jurisdiction  of  the  Court  of  Chancery  are 
declared'  to  be  co-extensive  with  the  same  powers  and  juris- 
diction in  England,  with  the  exceptions,  additions,  and  limit  - 
ations  created  and  im|>osed  by  the  constitution  and  laws,  it  is 
to  be  inferretl  that  the  chancellor  of  New-York  retains  the 
jurisdiction  over  infants,  which  belongs  to  the  chancellor  in 
England,  and  which  Irelonged  to  the  chancellor  of  New-York 
prior  to  the  1st  January,  1830,  when  the  revised  statutes  took 
effect. 

(4.)  Testamentary  ^tardians,  to  whicli  I liave  already 
alluded,  are  founded  on  the  deed,  or  last  will  of  tha^fatber, 
and  tliey  superseile  the  claims  of  any  other  guardian,  ami 
extend  to  the  j)erson,  and  real  and  |)crsanal  estate  of  the 
child,  and  continue  until  the  child  arrive.-?  at  full  age.  Thi.s 
power  in  the  father  to  constitute  a guardian  by  deed  or  will, 
was  given  by  the  statute  of  12  Charles  II.,  and  it  has  been 


a Vol.  i.  718,  Dec.  5. 

6 JV.  F.  Rented  SlnhUet,  vol.  i.  719,  sec.  7.  Vol.  ii.  151,  sec.  4, 
5,  6. 

r Ibid.  vol.  ii.  173.  see.  3fi. 
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adopted  in  tliis  country.  A will,  merely  appointing  a testa- 
mentary guardian,  need  not  be  proved  ; and  though  the  sta- 
tute speaks  of  appointment  dy  deed,  as  well  as  by  will,  yet 
such  a disposition  by  deed  may  be  revoked  by  will ; and  it  is 
evident  from  the  language  of  the  English  statute,  and  from 
tne  reason  of  the  thing,  that  the  deed  there  mentioned  is  only 
a testamentary  instrument  in  the  form  of  a deed,  and  to  ope- 
rate only  in  the  event  of  the  father’s  death.”  Though  the 
statute  laws  in  this  country,  which  have  adopted  or  followed 
the  provisions  in  the  English  statute,  may  have  abrigded  its 
explanatory  and  verbose  phraseology,  it  is  not  to  be  presumed 
that  they  intended  to  vary  the  construction  of  it.  These  [la- 
rental  guardians  may  be  appointed,  in  New-York,  by  the 
fotber,  whether  he  be  of  full  age  or  a minor,  and  to  any  child 
being  a minor  and  unmarried.^  The  better  opinion  is,  that 
sucli  a testamentary  guardian  will  continue  till  the  age  of 
twenty-one,  thougli  the  infant  be  a female,  and  marry  in  the 
mean  time,  if  the  will  be  explicit  os  to  the  duration  of  the 
trust;  for  the  statute  gives  that  authority  to  the  father.  It 
has  been  held,  that  the  marriage  of  a daughter  will  deter- 
mine the  guardianship  as  to  her,  though  not  so  as  to  a son 
until  he  comes  of  age  ; and  Lord  Hardw'ickc  said,  in  Men- 
des  V.  Mendes‘  that  it  had  been  so  adjudged  in  .I^ord 
Shaftesbury's  case.  But,  in  the  subsequent  case  of  Roach 
V.  Garvan,’^  the  language  of  the  chancellor  was,  that  the 
marriage  would  not,  of  itself,  determine  a guardianship, 
thougli  the  court  w’ould  never  appoint  a guardian  to  a mar- 
ried female  infant.  The  latter  cases  lead  to  the  conclusion, 
that  the  marriage  of  a female  infant  docs  not  absolutely  deter- 
mine the  guardianship,  and  that  it  would  require  a s|iecial 


a Lord  Shaftsbury  r.  llaDDam,  Finch' t Rep.  323.  Lord  Eldon,  in 
Ex  parte,  the  Earl  of  Ilchealer,  7 Vetey,  367. 

6 A".  Y.  Revised  Staltstes,ro\.  ii.  150,  see.  1,2,3. 
e 1 80.  SWtl-.  619. 

d 1 Vetey,  160. 

VoL.  II.  ‘29 
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order  in  chancery  to  do  il.“  The  cases  are  not  very  clear 
and  consistent  on  this  point.  It  would  be  quite  reasonable 
that  the  marriage  of  a female  ward  should  determine  the 
guardianship,  both  as  to  her  person  and  estate,  if  she  married 
an  adult.  It  ought  to  lie  so  as  to  her  person,  but  not  as  to 
her  estate,  if  she  married  a minor,  llpon  the  marriage  of  a 
male  ward,  the  guardianship  continues  as  to  his  estate,  though 
it  has  been  thought  othenvise  as  to  his  person.* 

(6.)  The  distinction  of  guardians  by  nature,  and  by  so- 
cage, seems  now  to  be  lost,  or  gone  into  oblivion,  and  those 
several  kinds  of  guardian  have  become  essentially  superseded 
in  practice  by  the  chancery  guardians,  or  guardians  ap- 
pointed by  the  Court  of  Chancery,  or  by  the  surrogates  in  the 
respective  counties  of  New-York,"  and  by  courts  of  similar 
chariicter,  and  having  jurisdiction  of  testamentary  matters, 
in  the  other  states  of  the  Union.  Testamentary  guardians 
are  not  very  common,  and  all  other  guardians  are  now  ap- 
pointed by  the  one  or  the  other  of  those  jurisdictions.  The 
power  of  the  chancellor  to  appoint  guardians  for  infants  who 
have  no  testamentary  or  statute  guardian,  is  a branch  of  his 
general  jurisdiction  over  minors  and  their  estates,  and  that 
jurisdiction  has  been  long  and  unquestionably  settled.'  The 
chancery  guardian  continues  until  the  majority  of  the  infant, 
and  is  not  controlled  by  the  election  of  the  infant  when  he 
arrives  at  the  age  of  fourteen."'  If  there  be  no  testamentary 


a In  the  Matter  of  Whitaker,  4 Johns.  Ch.  Rep.  380.  The  Court 
of  Chancery  rarely  removes  a testamentary  guardian  duly  appointed, 
though  it  will  interfere  and  impose  such  restrictions  as  will  prevent  an 
abuse  of  the  trust.  Goodall  v.  Harris,  2 P.  Wmt.  560.  Roach  v. 
Garvan,  1 Vetey,  160,  and  the  note  of  Mr.  Bell,  ibid, 
b Reeve’s  Domestic  Relations,  p.  328. 

c Ilarg.  n.  70  to  lib.  2 Co.  Lift.  2 Fonb.  TV.  Eg.  228.  n.  10  Vesey, 
63.  Sir  J.  Jekyll,  in  Eyre  v.  Countess  of  Shaflsbury,  2 P.  Wms.  118, 
119. 

d In  the  Matter  of  Nicoll,  1 Johns.  Ch.  Rep.  25.  JV.  Y.  Revised 
Statutes,  vol.  ii.  151,  sec.  10.  In  Maryland,  it  is  provided  by  statute. 
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guardian,  the  surrogate  is  authorized  by  statute,  in  New- 
York,*  to  allow  of  guardians  who  shall  be  chosen  by  infants 
of  the  age  of  fourteen  years,  and  to  appoint  guardians  for 
such  as  shall  be  within  that  age,  in  as  full  and  ample  a man- 
ner as  the  chancellor  may  appoint  or  allow  the  same,  u|K>n 
the  guardian  giving  adequate  security  for  the  faithful  dis- 
charge of  his  trust  ; and  upon  due  cause  shown,  and  due  in- 
quiry made,  the  surrogate,  who  appointed  a guardian,  may 
remove  him  from  his  trust,  and  appoint  another  in  his  stead. 
Guardians  are  liable  to  be  cited  and  compelled  to  account 
before  the  surrogate,  but  his  powers  in  these  respects  are  not 
exclusive.  The  general  jurisdiction  over  every  guardian, 
however  appointed,  still  resides  in  chancery  ; and  a guardian 
appointed  by  the  surrogate,  or  by  will,  Ls  os  much  under 
the  superintendence  and  control  of  the  Court  of  Chancery, 
and  of  the  power  of  removal  by  it,  as  if  he  were  appointed  by 
tliat  court.‘ 

The  practice  in  chancery,  on  the  appintment  of  a guar- 
dian, is  to  require  a master’s  report  approving  of  the  |Krson 
and  security  oflered.  The  court  may,  in  its  discretion,  ap- 
point one  person  guardian  of  the  person,  and  another  guar- 
dian of  the  estate,  in  like  manner  as  in  the  case  of  idiots  and 
lunatics,  there  may  be  one  committee  of  the  person,  and 
another  of  the  estate.  The  guardian  or  committee  of  the 
estate  alw'ays  is  required  to  give  adequate  security,  but  the 
guardian  or  committee  of  the  person  gives  none. 


that  infant  females,  at  (lie  age  of  aixtecn,  shall  be  entitled  to  demand 
and  receive  from  their  guardians,  posveuion  of  their  real  and  perional 
estates,  and  at  the  age  of  eighteen,  they  hare  a capacity  to  devise  real 
estate.  Hut  these  are  exceptions  to  the  general  rule  of  the  common 
law,  and  in  other  respects  the  legal  minority  and  disablily  of  infancy  of 
females  as  well  as  of  males,  continues  until  the  age  of  twenty-one.  Da- 
vis V.  Jacquin,  5 Harr,  if  Juhns.  100. 

0 .V.  Y.  RnueJ  Slalultt,  vol.  ii.  loO — 152,  sec.  1,  5,  6.  10 — 19. 

b In  the  Matter  of  Andrews,  1 Jnhm.  Ch.  Rep.  99.  Ex  parle 
Crumb,  2 Johns.  Ch.  Rep.  139.  Duke  of  Ueaufurt  v.  Berly,  1 P. 
Wnu.  702.  .V.  Y.  Revised  SUilults,  vol.  ii.  152,  153.  220. 
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The  guardian  of  tlic  estate  has  no  further  concern  with, 
or  control  over,  the  real  estate,  than  what  relates  to  the  rents 
and  profits.'*  He  has  such  on  interest  in  the  estate  of  hki 
ward,  as  to  enable  him  to  avow  for  damage  feasant,  and  to 
bring  trespass  or  ejectment  in  his  own  name.  There  were 
^mmon  law  rights  belonging  to  the  guardian  in  socage,  and 
they  apply  to  the  general  guardian  at  tlie  present  day.*  He 
may  lease  during  the  minority  of  the  ward,  and  no  longer,* 
but  ho  cannot  sell  without  the  authority  of  the  Ckiurt  of 
Chancery.  He  may  sell  the  personal  estate  for  the  purposes 
of  the  trust,  without  a previous  order  of  the  court^  When- 
ever it  becomes  necessary,  in  New- York,  to  have  the  real 
estate  of  an  infant  sold,  there  must  be  a guardian  specially 
appointed  for  that  purpose  ; and  the  sale  is  made  under  the 
direction  of  the  Court  of  Chancery,  and  the  application  and 
disposition  of  the  proceeds  are  to  be  under  its  order,  for  in 
respect  to  such  proceedings,  the  infant  is  considered  a ward 
of  the  court.'  'I’he  only  material  restriction  on  the  power 
and  discretion  of  ilic  Court  of  ('hancery  in  tliis  case  is,  that 
no  estate  of  an  infant  can  be  sold  against  the  provisions  of 
any  last  will,  or  of  any  conveyance  by  which  the  estate  was 
vested  in  the  infant.  But  the  provisions  of  the  law  have  been 
held  not  to  apply,  ordinarily,  to  the  case  of  a female  infant 
who  is  married.  The  power  given  to  the  court  to  order  a 


a Genet  v.  Talliiiadge,  I Johns.  Ch.  Rep.  SGI. 
b Stiepland  v.  Iloylc,  Cro.  J.  98.  Byrne  v.  Van  Hoeaen,  SJotuu. 
Rep.  60.  King  r.  luliabitants of  Oakley,  10  Eatl,49\. 

c Doe  V.  Hodgson,  2 Wilt.  129.  135.  Field  v.  Scheflelin,  T Johns. 
Ch.  Rep.  1 54.  But  tbe  guardian's  lease  of  the  infant's  lands  for  a term 
of  years  extending  beyond  the  infant’s  age  of  14  years  is  voidable,  pro- 
vided tbe  infant  be  then  entitled  to  choose  his  own  guardian,  and  it  may 
be  avoided  by  tbe  subsequeDt  guardian  chosen  by  tbe  infant.  Snook  v. 
Sutton,  5 Halsled,  133. 

d Field  v.  SchelTelin,  7 Johns.  Ch.  Rep.  150.  Ellis  v.  Essex  M. 
Bridge.  2 Pickering,  243. 

e A".  Y-  Revised  Statutes,  vo\.  a.  194,  sec.  170 — 180. 
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sale  of  ibe  real  estate  of  infonts,  was  inteoded  for  their  better 
maintenaoce  aod  educatioo,  and  not  that  the  proceeds  should 
be  placed  at  the  disposition  of  tlie  husband.* 

In  addition  to  these  general  guardians,  every  court  has  the 
incidental  power  to  apprant  a guardian  ad  litem,  and,  in 
many  cases,  the  general  guardian  will  not  be  received  a''  of 
course  without  a special  order  for  the  purpose.* 

The  guardian’s  trust  is  one  of  obligation  and  duty,  and 
not  of  speculation  and  profit.  He  cannot  reap  any  benefit 
from  the  use  of  (he  ward’s  money.  He  cannot  act  for  hb 
own  benefit  in  any  contract,  or  purchase,  or  sale,  as  to  tlie 
subject  of  the  trust.  If  be  settles  a debt  u{H>n  beneficial  terms, 
or  purchases  it  at  a discount,  the  advantage  b to  acofue  en- 
tirely to  the  infant’s  benefit.  He  b Uable  to  an  action  of 
account  at  common  law,  by  the  infiint,  after  he  comes  of  age ; 
and  the  inlaat,  while  under  age,  may,  by  his  next  friend,  call 
the  guardian  to  account  by  a bill  in  chancery.  Every  guar- 
dbn  in  socage,  and  every  general  guardian,  whether  testa- 
mentary or  appointed,  b bound  to  keep  safely  the  real  and 
personal  estate  of  lib  ward,  and  to  account  for  the  personal 
estate,  and  the  issues  and  profits  of  the  real  estate ; and  if  be 
suffeis  any  waste,  sale,  or  destruction  of  the  inheritance,  he 


a Matter  of  Whitaker,  4 Johtu.  Ch.  Rep.  378.  The  Revised  Sta- 
tutes of  New-York  have  not  altered,  casentiallj,  the  pbraseologj  of  the 
law  as  it  stood  when  the  deciaioo,  in  the  case  of  Whilaker,  was  made. 
The  language  of  the  statute  is  sufficiently  comprebensire  to  embrace 
the  case,  aod  there  may  be  instances  in  which  it  would  be  necessary 
that  Ibe  estate  of  a female  married  iofant  should  be  sold,  as  where  tlie 
husband  absconds  and  leaves  her  destitute.  The  case  referred  to,  pre- 
sumed that  the  power  to  direct  a sale  still  resided  in  the  Court  of 
Chancery,  to  be  exercised  in  special  cases. 

b Harg.  note  70,  and  note  220  to  lib.  2 Co.  UU.  Huckle  v.  Wye, 
CartA.  255.  Whoever  enters  upon  the  estate  of  an  infant,  is  consi- 
dered, in  equity,  as  entering  in  the  character  of  guardian,  aod  after  the 
infant  comes  of  age,  be  may,  by  bill  in  chancery,  recover  the  mesne 
profits.  Morgan  v.  Morgan,  1 AUc.  489.  Drury  v.  Couoer,  1 Harrit 
4-  GiU,  220. 
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is  liable  to  be  removed,  and  to  answer  in  treble  damages.* 
If  the  guardian  has  been  guilty  of  negligence  in  the  keeping 
or  disposition  of  tlie  infant’s  money,  whereby  the  estate  has 
incurred  loss,  the  guardian  will  be  obliged  to  sustain  that  loss. 
The  guardian  must  not  convert  the  personal  estate  of  the 
infant  into  real,  or  buy  land  with  the  infant’s  money,  with- 
out the  direction  of  the  Court  of  Chancery.  The  power 
resides  in  that  court  to  change  the  property  of  infants  from 
real  into  personal,  and  from  personal  into  real,  whenever  it 
appears  to  be  manifestly  for  the  infant’s  benefit.*  It  is  said 
that  such  a power  may  be  exercised  by  a guardian  or  trustee, 
in  a clear  and  strong  case,  without  the  previous  order  of  a 
court  of  equity  ; but  the  infant,  when  he  arrives  at  full  age, 
will  be  entitled,  at  his  election,  to  take  the  land,  or  the  money, 
with  interest  ; and  if  he  elects  the  latter,  chancery  will  take 
care  that  justice  be  done,  by  considering  the  ward  as  trustee 
for  the  guardian  of  the  lands  standing  in  his  name,  and  will 
direct  the  ward  to  convey.'  And  if  the  guardian  puts  the 
ward’s  money  in  trade,  the  ward  will  be  equally  entitled  to 
elect  to  take  the  profits  of  the  trade,  or  the  principal,  with 
compound  interest,  to  meet  those  profits  when  the  guardian 
will  not  disclose  them.  So,  if  he  neglects  to  put  the  ward’s 
money  at  interest,  but  negligently,  and  for  an  unreasonable 


a ^ea-Vork  Revual  Slaiutet,  vol.  ii.  153,  sec.  20,21. 
b Earl  of  Wincbelsea  v.  Norcliflc,  1 Kem.  434.  lowood  v.Twyne, 
Ainb^  417.  2 Eden,  148.  153.  S.  C.  Ashburton  v.  Ashburton, 6 k^etey, 
6.  Huger  v.  Huger,  3 Dus.  S.  C.  Eg.  Rep.  18.  3 Johnson's  Ch.  Rep. 
348.  370. 

c That  such  a power  might  be  exercised  without  a previous  authority 
was  intimated  in  2 Eden,  152, 153,  and  .dmb.  419  ; and  it  was  allowed 
and  sustained  afterwards  by  the  Supreme  Court  of  Pennsylvania,  in 
1 Rawte,  266.  But  it  is  an  extremely  perilous  act  in  a trustee,  and 
cannot  be  recommended.  In  Virginia,  the  guardian  cannot  apply  any 
part  of  the  principal  of  the  infant's  estate  to  his  education  or  support, 
without  the  previous  consent  of  the  court  appointing  him.  Myers  r. 
Wade,  6 Randolph,  444. 
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time,  suflers  it  to  lie  idle,  or  mingles  it  witli  his  own,  the 
court  will  charge  him  with  simple  interest,  and,  in  cases  of 
gross  delinquency,  with  compound  interest.  These  principles 
are  understood  to  be  well  established  in  the  English  equity 
system,  and  the  principal  authorities  upon  which  they  rest 
were  collected  and  reviewed  in  the  chancery  decisions  in 
New-York,  to  which,  I apprehend,  it  will  be  sufficient  to 
refer,  as  they  have  recognised  the  same  doctrine.*  Those 
doctrines,  undoubtedly,  pervade  the  jurisprudence  of  every 
part  of  the  United  States.* 

In  the  French  law,  when  children  are  orphans,  and  have 
no  guardian  appinted  by  the  parents,  nor  by  the  judge  within 
the  limitations  prescribed,  there  is  to  be  a meeting  of  the 
family  {cofiseil  de  famille)  for  the  nomination  of  a guardian. 
The  family  council  is  composed  of  six  relations,  half  from  tlie 
paternal  and  half  from  the  maternal  line,  and  the  provision 
is  very  specific  in  its  details.  This  provision  has  been  incor- 
prated,  with  some  small  variations,  into  the  civil  code  of 
Louisiana.* 


a Green  t.  Winter,  1 Johru.  Ch.  Rep.  26.  Dunscomb  v.  Duns- 
comb,  ibid.  508.  Sbieflclin  v.  Stewart,  ibid.  620.  Holdridge  v.  Gil- 
lespie, 2 Johns.  Ch.  Rep.  30.  Davoue  r.  Fanning,  ibid.  252.  Smith 
T.  Smith,  4 Johns.  Ch.  Rep.  281.  Erertson  r.  Tappen,  5 Johns.  Ch. 
Rep.  497.  Clarkson  v.  De  Pejster,  I Hopkins,  424.  Rogers  v.  Ro- 
gers, ibid.  515. 

6 Reeve’s  Domestic  Relations,  p.  325,  326.  2 Jf.  H.  Rep.  218.  I 
Mason,  345.  5 Conn.  Rep.  475.  1 Peters'  Rep.  364.  3 S.  C.  Eq. 

Rep.  241.  4 S.  C.  Eq.  Rep.  702 — 705.  Ringgold  v.  Ringgold,  1 
Harris  tf  out.  M.  Rep.  11.  Edmonds  v.  Crenshaw,  State 
S.  C.  224.  A guardian  settled  his  acconnt  with  an  infant  within  a 
month  after  be  came  of  age,  and  when  the  latter  bad  no  friend  or  ad- 
viser on  bis  part.  Account  ordered  to  be  opened,  notwithstanding  the 
vouchers  bad  been  delivered  up.  Rerett  v.  Harvey,  1 Simons  S(  Stuart, 
502.  The  practice,  as  to  allowing  interest,  and  in  strong  cases  com- 
pound interest,  against  trustees,  is  fully  discussed  in  Wright  v.  Wright, 
2 JO' Cord’s  S.  C.  Ch.  Rep.  185. 

e Code  Civil,  book  1 , tit.  10.  Civil  Code  tf  Louisiana,  art.  288.  &c. 
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OF  INFANTS. 

The  necessily  of  guardians  results  from  the  inability  of 
infants  to  take  care  of  themselves  ; and  this  inability  con- 
tinues, in  contemplation  of  law,  until  the  infant  has  attained 
the  age  of  twenty-one  years.  The  age  of  twenty-one  is  the 
period  of  majority  for  both  sexes,  according  to  the  English 
common  law,  and  that  age  is  completed  on  the  day  preceding 
the  anniversary  of  the  person’s  birth.®  The  age  of  twenty- 
one  is  probably  the  period  of  absolute  majority  throughout  the 
United  States,  though  female  infants,  in  some  of  them,  have 
enlarged  capacity  to  act  at  the  age  of  eighteen.  Louisiana  and 
France  follow  in  this  respect  the  common  law  period  of  Umi- 
tation,  though  entire  majority  by  the  civil  law,  as  to  males, 
was  not  until  the  age  of  twenty-five,  and  Spain  and  Holland  fol- 
low the  rule  of  the  civil  law.*  Nor  can  infants  do  any  act  to 
the  injury  of  their  property,  whicli  they  may  not  avoid,  or 
rescind,  when  they  arrive  at  full  age.  The  responsibility  of 
infanta  for  crimes  by  them  committed,  depends  less  on  their 


a Anon.  1 Salk.  44.  Sir  Robert  Howard’s  case,  2 Salk.  635. 
b Iml.  1.23.  1 PaHidat  on  Obligations,  5.  11.  5.  IntlUuttt  of  the 
Laat  of  Holland,  by  Pander  Linden,  book  1,  cb.  5,  sec.  7.  1 Tool- 

Her,  p.  163.  Cieil  Code  of  Louinana,  art.  41.93.  The  law  of  the 
domicil  of  birtb  governs  the  state  and  condition  of  the  minor,  into  what- 
ever country  he  removes,  and  his  minority  ceases  at  the  period  fixed  by 
those  laws  for  bis  majority.  Barrera  v.  Alpuente,  18  Martin’t  Louie. 
Rep.  69 

VoL.  n.  30 
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agfi,  llian  (>n  the  extent  of  tlieir  discretion  and  capacity  to 
discern  right  and  wrong. 

Most  of  the  acts  of  infants  are  voidable  only,  and  not  abso- 
lutely void  ; and  it  is  deemed  suSicient,  if  the  infant  be  allow- 
ed, when  he  attains  maturity,  the  privilege  to  affirm  or  avoid, 
in  his  discretion,  his  acts  done,  and  contracts  made  in  infancy. 
But  when  we  attempt  to  ascertain  from  the  books,  the  pre- 
cise line  of  distinction  between  void  and  voidable  acts,  and 
between  the  cases  which  require  some  act  to  affirm  a con- 
tract, in  order  to  make  it  good,  and  some  act  to  disaffirm  it, 
in  order  to  get  rid  of  its  operation,  we  meet  with  much  con- 
tradiction and  confusion.  A late  writer,  who  has  compiled  a 
professed  treatise  on  the  law  of  infancy,  concludes,  from  a 
review  of  the  cases,  that  the  only  safe  criterion  by  which  we 
can  ascertain  whether  the  act  of  an  infant  be  void  or  voida- 
ble, is,  “ that  acts  which  are  capable  of  being  legally  ratified 
are  voidable  only  ; and  acts  which  are  incapable  of  being 
legally  ratified  are  absolutely  void.*  But  the  criterion  hero 
given  does  not  appear  to  free  the  question  from  its  embarrass- 
ment, or  afford  a clear  and  definite  test.  All  the  books  are 
said  to  agree  in  one  result,  that  whenever  the  act  done  may 
be  for  the  benefit  of  the  infant,  it  shall  not  be  considered  void, 
but  he  shall  fiave  his  election,  when  he  comes  of  age,  to 
affirm  or  avoid  it ; and  this,  says  Ch.  J.  Parker,*  is  the  only 
clear  and  definite  proposition  which  can  be  extracted  from  the 
authorities.  But  we  are  involved  in  difficulty,  as  that  learned 
judge  admits,  when  we  come  to  the  application  of  this  prin- 
ciple. In  Zouch  V.  Parsons, ‘ it  was  held  by  the  K.  B., 
after  a full  discussion  and  great  consideration  of  the  case, 
that  an  infant’s  conveyance  by  lease  and  release,  was  voida- 
ble only  ; and  yet  Mr.  Preston'*  condemns  that  decision  in 


a Bingham  on  Infancy,  33. 
b Wbitney  v.  Dutch,  14  Jilatt.  Rep.  457. 
c 3 Burr.  1794. 

d Treatise  on  Conxxyancing,  vol.  ii.  349.  Treatue  on  Abstracts  of 
Tuie,  vol.  i.  3*4. 
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the  most  peremptory  terms,  as  confounding  all  distinctions 
and  authorities  on  the  point ; and  he  says,  that  Lord  Eldon 
repeatedly  questioned  its  accuracy.  On  the  other  hand,  Mr. 
Bingham*  undertakes  to  show,  from  reason  and  authority, 
that  the  decision  in  Burrow  is  well  founded  ; and  he  insists* 
that  all  the  deeds,  and  acts,  and  contracts  of  an  infant,  except 
an  account  stated,  a warrant  of  attorney,  a will  of  lands,  a 
release  as  executor,  and  a conveyance  to  his  guardian,  are, 
in  judgment  of  law,  voidable  only,  and  not  absolutely  void. 
But  the  modern  as  well  as  ancient  cases,  are  much  broader 
in  their  exception.  Thus  it  is  held,  that  a negotiable  note, 
given  by  an  infant,  even  for  necessaries,  is  void  and  his 
acceptance  of  a bill  of  exchange  is  void  and  his  contiact  os 
security  for  another,  is  absolutely  void  ;*  and  a bond,  with  a 
penalty,  though  given  for  necessaries,  is  void/  It  must  be 
admitted,  however,  that  the  tendency  of  the  modern  deci- 
sions is  in  favour  of  the  reasonableness  and  policy  of  a very 
liberal  extension  of  the  rule,  that  the  acts  and  contracts  df 
infants  should  be  deemed  voidable  only,  and  subject  to  theit 
election  when  they  became  of  age,  either  to  affirm  or  disallow 
them.'  If  their  contracts  were  absolutely  void,  it  would  fol- 


a Laa  Infancy,  ch.  3. 
b See  bis  work,  p.  34,  and  also  bis  preface. 

c Swasejr  r.  Administrator  of  Vanderbeyden,  10  Johnt,  Rep.  33. 
Trueman  v.  Hurst,  1 Term,  40.  M'Crillis  v.  How,  3 J'f.  II.  Rep. 
348.  Contra,  Dubose  v.  Wbeddon,  4 M'Cord,  231. 
d Williamson  v.  Watts,  1 Campb.  JV.  P.  552. 
e Curtin  v.  Patton,  11  Serg.  if  Rattle,  305. 

y Co.  Liu.  172,  a.  recognised  as  being  still  the  law  by  Bayley,  J., 
in  3 Maul.  Sf  Seltc.  482. 

g Wamsiey  V.  Liudenberger,  2 iZandolpA,  478.  Lord  Mansfield,  in 
Zoucb  V.  Parsons,  3 Burr,  1804,  held  (he  law  to  have  been  truly  laid 
down  by  Perkint,  sec.  12,  (bat  “ all  such  gifts,  grants,  or  deeds,  made 
by  an  infant,  wbicb  do  not  take  efifect  by  delivery  of  bis  hand,  are  void. 
But  such  gifts,  grants,  or  deeds,  made  by  an  infant  by  matter  in  deed, 
or  in  writing,  which  take  efiect  by  delivery  of  his  own  band,  are  voida- 
ble.” Chancellor  Jones,  in  Staflbrd  v.  Roof,  9 Couen,  626,  adhered  to 
this  distioction,  and  held,  that  manual  delivery  was  requisite  to  render 


Digitized  by  Google 


236 


OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 


low  as  a consequence,  that  the  contract  could  have  no  effect, 
and  the  party  contracting  with  the  infant,  would  be  equally 
discharged.**  The  doctrine  of  the  case  of  Zouch  v.  Par- 
sons, has  been  recognised  as  law  in  this  country,  and  it  is 
not  now  to  be  shaken.  On  the  authority  of  that  case,  even 
the  bond  of  an  infant  has  been  held  to  be  voidable  only  at  his 
election.*  It  is  an  equitable  rule,  and  most  for  the  infant’s 
benefit,  that  his  conveyances  to  and  from  himself,  and  his 
contracts,  in  most  coses,  should  be  considered  to  be  voidable 
only.'  Lord  Ch.  J.  Eyre,  in  Keane  v.  Boycott,^  undertook 
to  reconcile  the  doctrine  of  void  and  voidable  contracts,  on  the 
ground,  that  when  the  court  could  pronounce  the  contract  to 
be  to  the  infant’s  prejudice,  it  was  void,  and  when  to  his  bene- 
fit, as  for  necessaries,  it  was  good  ; and  when  the  contract 
was  of  an  uncertain  nature  as  to  benefit  or  prejudice,  it  was 
voidable  only  at  the  election  of  the  infant.  Judge  Story  de- 
clared these  distinctions  to  be  founded  in  solid  reason,'  and 
tliey  are  considered  to  be  so,  and  the  point  is  not  susceptible 
of  greater  precision. 

If  the  deed  or  contract  of  an  infant  be  voidable  only,  it  is 
nevertheless  binding  on  the  adult  with  whom  he  dealt,  so 
long  as  it  remains  executory,  and  is  not  rescinded  by  the 
infant.-^  It  is  also  a general  rule,  that  no  one  but  the  infant 


the  iofaDt's  deed  of  lands  or  chattels  voidable  only.  I apprehend  that 
the  modern  role,  as  now  understood,  is  not  quite  so  precise. 

a 1 Fonb.  Tr.  of  Eg.  74.  In  Goodsell  v.  Myers,  3 WetuieU,VI9, 
and  Dubose  v.  Wheddon,  4 JU'Cord,  221,  it  was  held,  that  the  note  of 
an  infant  was  voidable  and  not  void. 

b Conroe  V.  Birdsall,  1 Johns.  Cat.  127. 

c Jackson  v.  Carpenter,  11  Johns.  Rep.  539.  Oliver  v.  Houdlet, 
13  Mass.  Rep.  237.  Roberts  v.  Wiggin,  1 JV.  H.  Rep.  73.  Wright 
V.  Steele,  2 A".  H.  Rep.  55.  Kline  v.  Beebe,  6 Conn.  Rep.  494. 
d 2 H.  Blacks.  511. 
e 1 Mason’s  Rep.  82. 

f Smith  V.  Bowin,  1 Mod.  25.  Holt  v.  Ward,  Sir.  937.  Warwick 
V.  Bruce,  2 .tfauf.  Sf  Selte.  205.  Brown  v.  Caldwell,  10  Serg.  4"  Sasole, 
114. 
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himself,  or  bis  legal  representatives,  can  avoid  his  voidable 
deed  or  contract  ; for  while  living,  he  ought  to  be  the  exclu- 
sive judge  of  the  propriety  of  the  exercise  of  a personal  privi- 
lege intended  for  his  benefit ; and  when  dead,  those  alone 
should  interfere  who  legally  represent  him.*  The  infant’s 
privilege  of  avoiding  acts  which  are  matters  of  record,  as  fines, 
recoveries,  and  recognisances,  is  much  more  limited,  in  point 
of  time,  than  bis  privilege  of  avoiding  matters  eu  pais.  The 
former  must  be  avoided  by  him  by  writ  of  error,  or  audita 
querela,  during  his  minority,  when  his  nonage  can  be  tried 
by  the  court  by  inspection  ; but  deeds,  W'ritings,  and  parol 
contracts  may  be  avoided  during  infancy,  or  after  be  is  of  age, 
by  bis  dissent,  entry,  suit,  or  plea,  as  the  case  may  require.* 
If  any  act  of  confirmation  be  requisite  after  he  comes  of  age, 
to  give  binding  force  to  a voidable  act  of  his  infancy,  slight 
acts  and  circumstances  will  be  a ground  from  which  to  infer 
the  assent ; but  the  books  appear  to  leave  the  question  in 
some  obscurity,  when  and  to  what  extent  a positive  act  of 
confirmation  on  the  part  of  the  infant  is  requisite.  In  Holmes 


a 8 Co.  43.  b.  Keane  v.  Boycott,  3 H.  Blacks.  611.  Van  Bramer 
T.  Cooper,  3 Johns.  Rep.  379.  Jackion  v.  Todd,  6 ibUI.  357.  Oliver 
V.  Houdlet,  13  JVass.  Rep.  337.  Roberts  v.  Wiggin,  1 JV.  H.  Rep.  73. 

b Co.  Liu.  380.  b.  Comyn's  Dig.  tit.  Enfant,  C.  3.  5.  9.  1 1.  Cro.  C. 
303.  306.  In  Roof  r.  SlalTord,  7 Cowen,  175,  it  tras  bold,  by  the  Su- 
preme Court  of  Netr-York,  that  a sale  of  chattels  by  an  infant,  was 
not  any  more  than  a conveyance  of  land,  voidable  till  he  came  of  age. 
This  was  settled  as  to  conveyances  of  land,  by  the  case  of  Zouch  v. 
Parsons.  But  in  the  same  case  on  Error,  9 Cowen,  636,  Chancellor 
Jones  held,  that  the  infant  might  avoid  a sale  of  chattels  while  an  infant, 
but  not  a sale  of  land.  In  the  latter  case,  he  could  enter  and  take  the 
profits  until  of  age,  but  where  the  possession  was  changed,  and  he  had 
no  legal  means  to  regain  it,  be  might  exercise  the  power  of  rescission 
immediately.  The  act  of  avoidance  is  only  allowed  during  infancy, 
wben  necessary,  inasmuch  as  the  infant  lacks  discretion  to  exercise  it. 
The  case  in  Cowen  is  an  authority  that  an  infant  may  avoid,  during  in- 
fancy, a sale  of  chattels,  and  bring  trover  by  bis  guardian  to  recover 
them. 
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V.  Blogg-,"  the  Ch.  Jastice  observed,  that  in  every  instance 
of  a contract,  voidable  only  by  an  infant  on  coming  of  age, 
be  was  bound  to  give  notice  of  disaffirmance  of  the  contract 
in  a reasonable  time.  The  inference  from  that  doctrine  is, 
that  without  some  act  of  dissent,  all  the  voidable  contracts  of 
the  infant  would  become  binding.  But  there  are  other  cases 
which  assume  that  a voidable  contract  becomes  binding  upon 
an  infant  after  he  comes  of  age,  only  by  reason  of  acts  or  cir- 
cumstances, amounting  to  an  affirmance  of  the  contract.*  In 
the  cases  of  Jackson  v.  Carpenter,  and  Jackson  v.  Bur- 
chin, ‘ the  infant  had  disaffirmed  the  voidable  deed  of  his 
infancy,  by  an  act  equally  solemn,  after  he  became  of  age. 
This  is  the  usual  and  the  suitable  course,  when  the  infant 
does  not  mean  to  stand  by  his  contract  ; and  his  confirma- 
tion of  the  act  or  deed  of  his  infancy,  may  be  justly  inferred 
against  him  after  he  has  been  of  age  for  a reasonable  time, 
either  from  his  positive  acts  in  favour  of  the  contract,  or 
from  his  tacit  assent  under  circumstances  not  to  excuse  his 
silence.  In  Curtin  v.  Patton,*  the  court  required  some  dis- 


a 8 TaunUm,  35. 

b Eveljn  V.  Chichester,  3 Burr.  1717.  1 Rot.  Ahr.  tit.  EnfanU.  K. 
Co.  Liu.  51.  b.  Hubbard  r.  Cummings,  1 Oreenleaf,  11.  Id  Holmes 
V.  Blogg,  8 TaunUm,  508,  it  it  remarkable  that  the  distiaguithed  coun- 
sel in  that  case,  one  of  whom  is  now  (1827)  Lord  Chancellor,  and  the 
Other  Ch.  J.  of  the  C.  B.,  treat  this  as  an  open  and  dehatahle  point. 
Sergeant  Copley  insisted,  that  the  infant's  contract  was  binding  on  him 
when  he  became  adult,  because  there  had  been  no  disaffirmance  of  it ; 
and  Sergeant  Beet  contended,  that  disaffirmance  was  not  necessary,  and 
that  infants  were  not  hound  hy  any  contract,  unless  the  same  was  af- 
firmed by  them  after  arriving  at  full  age,  and  this  is  the  decision  in  4 
Pickering,  48. 

c 11  Johm.  Rep.  539.  14  ibid.  124. 

d 1 1 Serg.  Ss  Rawle,  305.  In  Kline  v.  Beebe,  6 Conn.  Rep.  494, 
this  subject  was  very  fully  discussed  and  considered,  and  it  was  held, 
that  there  were  three  modes  of  affirming  the  voidable  contracts  of  in- 
fants, when  they  arrived  at  full  age.  1.  By  an  express  ratification.  2. 
By  acts  which  reasonably  imply  an  affirmance.  3.  By  the  omission  to 
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tinct  act,  by  which  the  infant  either  received  a benefit  from 
the  contract  after  be  arrived  at  full  age,  or  did  some  act  of 
express  and  direct  assent  and  ratification  ; but  that  was  (be 
case  of  a contract  considered  to  be  absolutely  void.  In  the 
case  of  voidable  contracts,  it  will  depend  upon  circumstan- 
ces, such  as  the  nature  of  the  contract,  and  the  situation  of 
the  infant,  whether  any  overt  act  of  assent  or  dissent  on  his 
part  be  requisite  to  determine  the  fact  of  bis  future  responsi- 
bility. 

Infants  are  capable,  for  their  own  benefit,  and  for  the 
safety  of  the  public,  of  doing  many  binding  acts.  Contracts 
for  necessaries  are  binding  upon  an  infant,  and  he  may  be 
sued  and  charged  in  execution  on  such  a contract,  provided 
the  articles  were  necessary  for  him  under  the  circumstances 
and  condition  in  which  he  was  placed.”  The  question  of 
necessaries  is  governed  by  the  real  circumstances  of  the  in- 
fant, and  not  by  his  ostensible  situation  ; and,  therefore,  the 
tradesman  who  trusts  him  is  bound  to  make  due  inquiry, 
and  if  tlie  infant  has  been  properly  supplied  by  his  friends,  the 
tradesman  cannot  recover.^  Lord  Coke  considers  the  neces- 
saries of  the  infant  to  include  victuals,  clothing,  medical  aid, 
and  “ good  teaching  or  instruction,  whereby  he  may  profit 
himself  afterwards.”'  If  the  infant  lives  with  his  father  or 
guardian,  and  their  care  and  protection  are  duly  exercised, 
he  cannot  bind  himself  even  for  necessaries.'^  It  is  also  un- 


disatBrm  witbiD  a reasonable  time.  By  the  English  statute  of  9th  May, 
1828,  entitled  “ an  act  for  rendering  a written  memorandum  necessary 
to  the  validity  of  certain  promises  and  engagements,"  an  infant  is  not 
chargeable  upon  any  promise  or  rati6cation  after  full  age,  of  any  pro- 
mise or  simple  contract  made  during  infancy,  unless  such  promise  or 
ratiheation  be  made  by  writing  signed  by  the  party  to  be  charged. 

a Ive  V.  Chester,  Cro.  J.  560.  Clarke  v.  Leslie,  5 £tp.  A".  P.  28, 
Coates  V.  Wilson,  tWd.  152.  Berolles  v.  Ramsay,  1 HoWt  JV.  P.  77. 

b Ford  T.  Fothergill,  Ptake't  P.  229.  Story  v.  Pery,  4 Carr. 
^ Payne,  526. 

£ Co.  LiU.  172,  a. 

d Bainbridge  r.  Pickering,  2 Blackt.  Rep.  1325.  Wailing  t.  ToU, 
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derstood,  that  necessaries  for  the  infant’s  wife  and  cbUdren, 
are  necessaries  for  him  ;*  and  in  all  crises  of  contracts  for  ne- 
cessaries,  the  real  consideration  may  be  inquired  into.  The 
infant  is  not  bound  to  pay  for  the  articles  furnished,  more 
than  they  were  really  worth  to  him  as  articles  of  necessity, 
and,  "lonsequently,  he  may  not  be  bound  to  the  extent  of  his 
contrart ; nor  can  he  be  precluded,  by  the  form  of  the  con- 
tract, from  inquiring  into  the  real  value  of  the  necessaries 
furnished.^ 

Infancy  is  not  permitted  to  protect  fraudulent  acts;  and, 
therefore,  if  an  infant  takes  an  estate,  and  agrees  to  pay  rent, 
he  cannot  protect  himself  from  the  rent,  by  pretence  of  infan- 
cy, after  enjoying  the  estate,  when  of  age.  If  he  receives  rents, 
he  cannot  demand  them  again  when  of  age  according  to  the 
doctrine  as  now  understood.  If  an  infant  pays  money  on  his 
contract,  and  enjoys  the  benefit  of  it,  and  then  avoids  it  when 
he  comes  of  age,  he  cannot  recover  back  the  consideration 
paid.°  Ou  the  other  hand,  if  he  avoids  an  executed  con- 
tra'i  when  he  comes  of  age  on  the  gp-ound  of  infancy,  he 
must  restore  the  consideration  which  he  had  received.  The 
privilege  of  infancy  is  to  be  used  as  a shield  and  not  as  a 
sword.  He  cannot  have  the  benefit  of  the  contract  on  one 
side,  without  returning  the  equivalent  on  the  other.*  But 
there  are  many  hard  cases  in  which  the  infant  cannot  be 
held  bound  by  his  contracts,  though  made  in  fraud  ; for  in- 
fants would  lose  all  protection  if  they  were  to  be  bound  by 
their  contracts  made  by  improper  artifices,  in  the  heedless- 


9 Johm.  Rep.  Hi.  Hull  T.  Connolly,  3 .SfCorrf’ii.  Jl.  6.  Kline  ▼. 
L’Amoureuz,  2 Paige,  419. 
a Turner  v.  Trisby,  Sir.  168. 
b Makarell  t.  Bachelor,  Cro.  Eliz.  583. 

c Kirton  r.  Elliott,  2 BuUt.  69.  Lord  Manifield,  in  Earl  of  Buck- 
iogbamsliire  v.  Drury,  2 Eden,  72.  Holmes  r.  Blogg,  8 Taunton,  508. 
M Coy  V.  Huffman,  8 Coucn,  84. 

d Badger  v.  Fbinney,  15  Mate.  Rep.  359.  Boberts  r.  Wiggin,  1 
M’y  H.  Rep.  73.  Roof  v.  Staffitrd,  7 Coteen,  1 79. 
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ues8  of  youth,  before  they  had  learned  the  value  of  character, 
and  the  just  obligation  of  moral  duties.  Where  an  infant 
had  fraudulently  represented  himself  to  he  of  age  when  he 
gave  a bond,  it  was  held  that  the  bond  was  void  at  law." 
But  where  he  obtained  goods  upon  his  false  and  fraudulent, 
affirmation  that  he  was  of  age,  though  he  avoided  payment 
of  the  price  of  the  goods,  on  the  plea  of  infancy,  tlie  vendor 
was  held  entitled  to  reclaim  the  goorls,  as  having  never  part- 
ed with  his  property  in  them  ;*  and  it  has  been  suggested, 
in  another  case,'  that  there  might  lx;  an  instance  of  such 
gross  and  palpable  fraud,  committed  by  an  infant  arrived  at 
the  age  of  discretion,  ns  would  render  a release  of  his  right  to 
land  binding  upon  him.  Infants  are  liable  in  actions  arising 
ex  delicto,  whetlier  founded  on  positive  wrongs,  as  trcs|>as3 
or  assault;  or  constructive  torts,  or  frauds.  But  the  fraudu- 
lent act,  to  charge  him,  must  be  wholly  tortious,';  and  a 
matter  arising  ex  cotttraclu,  though  infected  with  fraud,  can- 
not be  changed  inton  tort  in  order  to  charge  the  infant  in  tro- 
ver, or  case,  by  a change  in  the  form  of  the  action.''  He  is 
liable  in  trover  for  tortiously  converting  goods  intrusted  to 
him ;'  and  in  detinue,  for  goods  dcliveretl  u|X)n  a s|x;cial  con- 
tract for  a s|xx;ific  purixxre  / and  in  (issumpsit,  for  money 
which  he  has  fraudulently  embcjutled.'^ 


a Conroe  v.  Birdsall,  1 Johns.  Cat.  137. 
b Badger  v.  Pbinocy,  15  Mass.  Rep.  359. 
c Stoolfooer.  Jenkins,  12  Serg.  if  Rau>le,399. 
d Jennings  V.  Rundall,G  7V!rmitep.  335.  Johnson  v.  Pic,  I I.ev.  169. 
e Horoer  t.  Tbtring,  3 Pickering,  492.  Peigne  r.  SutclitTc,  4 
M'Cord,  387. 

f Mills  V.  Crabam,  4 Bos.  Pull.  140.  In  New-YorU,  llic  action 
of  detinue  is  abolitbed,  and  an  action  of  trespass  on  the  case  may  be 
brougbl  to  recover  damages, even  for  a wilful  injury,  .accompanied  with 
force.  By  this  innovation,  nil  nice  questions  concerning  direct  and 
consequential  injnrics  arc  avoided.  Hut  tbc  want  of  such  an  action  ns 
detinue  to  recover  a favAlritc  or  necessary  specific  chattel  in  s|iccic, 
may  be  seriously  felt.  aV.  K Revised  Slululcs,  vol.  ii.  553,  sec.  15,  16. 
g Bristow  V.  Eastman,  1 Esp.  Rep.  172.  Uy  tbe-Wic-  York  Revised 

VoL.  II.  31 
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An  inlhnl  has  a capacity  to  do  many  oilier  acts  valid  in 
law.  He  may  hind  himself  as  an  apprentice,  it  being  an  act 
manifestly  for  his  benefit ; but,  when  bound,  he  cannot  dis- 
solve the  relation."  The  weight  of  opinion  is,  that  he  may 
make  a testament  of  chattels,  if  a male,  at  the  age  of  four- 
teen, and  if  a female,  at  the  age  of  twelve  years.*  He  may 
convey  real  estate,  held  as  a naked  trustee,  under  an  order  in 
chancery.  The  equity  jurisdiction  in  this  case,  is  grounded 
on  the  statute  of  7 Anne,  c.  19,  which  has  been  re-enacted 
in  this  country,"  and  extends  only  to  plain  and  express  trusts. 
Whatever  an  infant  is  bound  to  do  by  law,  the  general  rule 
is,  that  the  same  will  bind  him,  if  he  does  it  without  suit  at 
law.**  If,  therefore,  he  be  a tenant  in  common,  he  may  make 
a reasonable  partition.  He  may  discharge  a mortgage  on 
due  payment  of  the  mortgage  debt.  His  acts  as  executor, 
at  the  age  of  seventeen,  will  bind  him,  unless  they  be  ac4s 
which  would  amount  to  a devastavit.’  There  was  no  oc- 


Siattila,  Tol.  ii.  341,  see.  12,  do  action  relating  to  real  property  is  to  be 
delayed  by  reason  of  the  iofaucy  of  any  defendant,  and  a guardian  is  to 
bo  appointed  to  defend  bis  rights. 

a Rex  T.  Inbabitants  of  Wigslon,  3 Bamv.  Sf  Creu.  484.  See 
Infra. 

6 Ilarg.  n.  83  to  lib.  2.  Co.  Lilt.  Mr.  Hargrave  has  collected  all 
the  contradictory  opinions  on  this  point.  The  civil  lasr  gave  this  power 
to  tlie  infant  at  the  age  of  seventeen  years,  and  this  period  has  been 
adopted  by  statute  in  Connecticut.  In  New-York,  the  period  fixed  by 
statute  for  an  infant  to  make  a will  of  chattels,  is  the  age  of  eighteen 
in  males,  and  sixteen  in  females.  JV.  Y.  Revited  Statute*,  vol.  ii.  60. 

c JV*.  Y.  Hevised  Stolulei,  vol.  ii.  194,  sec.  167.  The  New-York 
statute  declares,  that  whenever  the  infant  is  seised  or  possessed  of  any 
lands  by  way  of  mortgage,  or  in  trust  only  for  others,  the  Court  of 
Chancery,  on  the  petition  of  the  guardian  of  the  infant,  or  of  any  per- 
son interested,  may  compel  the  infant  to  convey  the  same. 

d Co.  LUt.  172,  a. 

e In  New-York  he  is  declared  to  bo  incompetent,  and  I think  very 
properly,  to  act  as  an  cxocutor  or  administrator.  JY.  Y.  Rented  Sta- 
tute*, vol.  ii.  69.  Ibid.  75 


Digili.:ed  by  Google 


Lee.  XXXI. 1 OF  THE  RIGHTS  OF^ PERSONS.  243 

casion,  said  liOrd  Mansfield,"  to  enumerate  instances.  Tlic 
authorities  are  express,  that  if  an  infant  does  a ri^ht  act, 
which  he  ought  to  do,  and  which  he  was  compellable  to  do, 
it  shall  bind  him.  We  have  already  seen,  that  an  infant 
of  fourteen,  if  a male,  and  twelve  if  a female,  may  enter  into 
a valid  contract  of  marriage ; but  he  is  not  liable  to  an  action, 
on  his  executory  contract,  to  marry,  though  the  infant  may 
sue  an  adult  on  such  a promise.* 

In  consequence  of  tlte  capacity  of  infants,  at  the  age  of 
consent,  to  contract  marriage,  their  marriage  settlements, 
when  retisonable,  Irnve  been  held  valid  in  chancery  ; but  it 
has  long  been  an  unsettled  question,  whether  a female  infant 
could  bind  her  real  estate  by  a settlement  u(x>n  marriage. 
In  Drury  v.  Drury, ‘ Lord  Ch.  Nortliington  decided,  that 
the  statute  of  27  Hen.  VIII.,  which  introduced  jointures,  ex- 
tended to  adult  women  only,  and  that,  notwithstanding  a 
jointure  on  an  infant,  she  might  waive  the  jointure,  and  elect 
to  take  her  dower  ; and  that  a female  infant  could  not,  by 
any  contract  previous  to  her  marriage,  bar  herself  of  a dis- 
tributive share  of  her  huslxind’s  personal  estate,  in  case  of  his 
dying  intestate.  This  decree  was  reversed  in  tlie  Hotise  of 
I.K>rd8,  upon  the  strength  of  the  opinions  of  Lord  Hardwicke, 
Lord  Mansfield,  and  the  majority  of  the  judges  and  the 
great  question  finally  settled  in  favour  of  the  capacity  of  the 
female  infant,  to  bar  herself,  by  her  contract  before  marriage, 
of  her  right  of  dower  in  her  husband’s  lands,  and  to  her  dis- 
tributive share  of  her  husband’s  ()ersonal  estate.  In  New'- 


a 3 Burr.  1801. 

6 Hoot  T.  Peake, 5 Couen,  475.  Id  Ntw-York,  the  Court  of  Cbnn- 
cery  is  autborizod  to  decree  and  compel  tlie  specific  performance  of 
contracts  by  tbe  iorant  wbo  is  a representative  of  tlie  party  making 
them.  A*.  Y.  Revised  Statutes,  vol.  ii.  194,  sec.  IC9.  As  to  ibe  sale 
under  the  direction  of  the  Court  of  Chancery,  of  (he  real  estates  of  in- 
fants, sec  preceding  Lecture, 
c 1 Eden,  39. 

d I Eden,  60 — 75.  fVilmol's  Opinions,  IT!- 


Digitized  by  Google 


244  OF  THK  HKiHTS  OF  PERSONS  [Pan  IV. 


York,  ill  a late  case  in  Chancery,"  the  question  whether  an 
infant  could  bind  herself  by  an  antenuptial  contract,  was  dis- 
cussed at  large,  and  it  was  held  that  a legal  Jointure  settled 
upon  an  infant  before  marriage,  was  a bar  of  her  dower  ; 
and  that  an  eciuitable  pruviskiu  settled  upon  an  infant  in  bar 
of  dower,  and  to  take  effect  iniinediatcly  on  the  death  of  the 
husband,  and  to  continue  during  the  life  of  the  widow,  and 
being  a reasonable  and  coni|)etent  livelihood  for  the  wife  un- 
der the  circumstances,  was  also  a bar.  The  i|ucstion  still 
lemnins,  whether  she  has  the  capacily  to  bind  her  own  real 
estate  by  a marriage  settlement.  Mr.  Atherley,‘  after  review- 
ing the  cases,  concludes,  that  tlic  weight  of  the  conflicting 
ituthoritie.s  was  in  favour  of  her  capacity  so  to  bind  herself. 
JJut  in  Milner  v.  Lord  Harewood,^  Lord  Eldon  has  subse- 
i)ucntly  held,  that  a female  infant  was  not  bound  by  agree- 
ment to  settle  her  real  estate  u{X)n  marriage,  if  she  did  not, 
when  of  age,  choose  to  ratify  it  ; and  that  nothing  but  her 
own  act,  after  the  jxiriotl  of  majority,  could  fetter  or  affect  it. 
The  case  of  lilocombc  v.  Gluhb,*  admitted  that  a male  in- 
fant may  bar  himself  by  agreement  before  marriage,  eillier 
of  his  estate  by  the  curtesy,  or  of  1ms  right  to  his  wife’s  jrer- 
sonal  property  ; and  both  the  male  and  female  infant  can 
settle  their  persouai  estate  iijxm  marriage.  The  cases  of 
Strickland  v.  Crok(T,'  and  Warburton  v.  Lytton/  are 
considcrctl  by  Mr.  Athcrlcy*  as  favourable  to  the  |xrwcr  of  a 
male  infant  to  settle  his  real  estate  upon  marriage,  and  that 
seems  to  Ije  decidctlly  his  opinion.  Hut  since  the  decision  of 
Lord  Eldon,  in  Milner  v.  Lord  llareieood,  this  conclusion 


a M't'artcc  v.  Tellur,  2 Patge,  511. 
h TreatUe  on  Marriage  SeUleminU.  p.  2)1 — 4 1 . 
c IB  Vescy^  25tf. 
t1  i Bro.  545. 

« 2 Can.  Bi.  Ch.  211. 

/ C'ileil  in  4 Bro.  440. 

g Treatise  on  Marritigc  SetlUmenU,  p.  4'2 — 45 
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becomes  questionable  ; for  if  a female  infant  ctuinot  settle  her 
real  e^te  without  leaving  with  her  the  option,  when  twenty- 
one,  to  revoke  it,  why  should  not  the  male  infant  have  the 
same  option  ? 
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OF  MASTER  ARD  SERVANT. 

The  last  relation  in  domestic  life,  which  remains  to  be 
examined,  is  Uiat  of  master  and  servant.  The  several  kinds 
of  persons  who  come  within  the  description  of  servants,  may 
be  subdivided  into  (1)  slaves,  (2)  hired  servants,  and  (3)  ap- 
prentices. 

I.  Of  Slaves. 

Slavery,  according  to  Mr.  Palcy,'  may,  consistently  with 
the  Jaw  of  nature,  arise  from  three  causes,  viz. : from  crimes, 
captivity,  and  debt.  In  the  institutes  of  Justinian,*  slaves 
are  said  to  become  such  in  three  ways,  viz. : by  birth,  when 
the  mother  was  a slave ; by  captivity  in  war ; and  by  the 
voluntary  sale  of  himself  as  a slave,  by  a freeman  of  the  age 
of  twenty.  Sir  William  Blackstone'  examines  these  causes 
of  slavery,  by  the  civil  law,  and  shows  them  all  to  rest  oo 
unsound  foundations  ; and  he  insists,  that  a state  of  slavery 
is  repugnant  to  reason,  and  the  principles  of  natural  law. 
The  civil  law^  admitted  it  to  be  contrary  to  natural  right, 
though  it  was  conformable  to  the  usage  of  nations.  The  law 
of  England  will  not  endure  the  existence  of  slavery  within 
the  realm  of  England.  The  instant  a slave  touches  the  sdl, 
he  becomes  free,  so  as  to  be  entitled  to  be  protected  in  tlie 


a PrineipUt  if  Moral  Phiiomphg,  p.  158,  159. 
6 Inti.  1.3,  4. 
c Com.  Tol.  i.  423. 
d ImlU.  I.  3.  2. 
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enjoyment  of  his  person  and  properly,  tliough  he  may  still 
continue  bound  to  service  ns  a servant.”  There  has  been 
much  dispute  in  the  English  books,  whether  trover  would  lie 
for  a negro  slave  ; and  the  better  opinion  is,  that  it  will  not 
lie,  because  the  owner  has  not  an  abeolute  property  in  the 
negro ; and  by  Uie  common  law,  it  was  said,  one  man  could 
not  have  a property  in  another,  for  men  were  not  the  subject 
of  property.*  In  the  case  of  Somersett,  in  1772,  who  was  a 
negro  slave,  carried  by  his  master  from  America  to  England, 
and  there  confined,  in  order  to  be  sent  to  the  West  Indies  ; 
he  was  discharged  by  tlie  K.  B.  upon  habeas  corpus,  after  a 
very  elaborate  discussion.”  The  Scotch  lawyers^  mention 
the  case  of  Knighi,  a negro  slave,  brought  from  the  West 
Indies  to  Scotland,  by  his  master,  in  1778  ; and  ns  the  slave 
refused  to  continue  in  his  service,  he  applied  to  the  courts  in 
Scotland  for  assistance,  to  compel  his  slave  to  return  to  him. 
It  was  held,  that  slavery  was  not  recognised  by  tlie  law  of 
Scotland,  and  that  the  claim  of  the  master  to  the  perpetual 
service  of  the  negro,  was  inadmissible,  for  the  law  of  Jamaica 
did  not  apply  to  Scotland,  and  the  master’s  claim  was  conse- 
quently repelled  by  the  SherilTs  Court,  and  by  the  Court  of 
Session. 

But  though  personal  slavery  be  unknown  in  England,  so 
that  one  man  cannot  sell,  or  confine  and  export  another,  as 
his  property,  yet  the  claim  of  imported  slaves  for  wages. 


a I Blacki.  Com.  434. 

b Smith  <r.  Gould,  3 Salk.  666.  3 LorJ  liaym.  t374,  cemira  Bulls 

V.  Peony,  3 Lev.  301,  and  Lord  liardwicke,  in  Peame  v.  Lisle,  Amb. 
75.  Mr.  Jiutice  Best,  in  Forbes  r.  Cochrane,  2 Bamw.  ^ Cress.  448, 
said,  that  the  judges  were  above  the  ege  in  which  they  lived,  and  stood 
upon  the  high  ground  of  natural  right,  when  they  declared,  that  in  Eng- 
land human  beings  could  not  be  the  subject  matter  of  properly.  He 
insisted  that  the  moment  a slave  put  his  foot  on  board  of  a British  man 
of  war,  out  of  the  waters  of  a colonial  jurisdiction,  he  became  free. 
c LofVt  Report!.  1 Harg.  State  Trials,  vol.  xi.  p.  339. 
d 1 Enk.  Inti.  158.  Karnes'  Principle!  of  EipUty,vo\.  ii.  p.  134. 
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without  a special  promise,  does  not  seem  to  receive  the  same 
protection  and  support  as  that  of  freemen.''  Mr.  Barrington, 
who  has  given  a very  strong  picture  of  the  degradation  and 
oppression  of  the  tenants,  under  the  old  English  tenure  of 
pure  villenage,*  is  of  opinion,  that  predial  servitude  really  ex- 
isted in  England,  so  late  os  the  reign  of  Elizabeth  ; and  that 
the  observation  of  Lilburn,  that  the  air  of  England  was,  at 
that  time,  too  pure  for  a slave  to  breathe  in,  was  not  true  in 
point  of  fact  Be  that  as  it  may,  there  is  no  such  thing  now 
as  the  admission  pf  slaves,  or  slavery,  in  the  sense  of  the  civil 
law,  or  of  the  laws  and  usages  in  the  West  Indies,  either  in 
England,  or  in  any  part  of  Europe ; and  it  is  very  generally 
agreed,  that  the  African  slave  trade  is  unjust  and  cruel. 

It  is  no  less  true  than  singular,  that  personal  slavery  pre- 
vailed with  uncommon  rigour  in  the  free  slates  of  antiquity ; 
and  it  cannot  but  diminish  very  considerably  our  sympathy 
with  their  spirit,  and  our  reverence  for  their  institutions.  A 
vast  majority  of  the  people  of  ancient  Greece,  were  in  a state 
of  absolute  and  severe  slavery.  The  disproportion  between 
freemen  and  slaves,  was  nearly  in  the  ratio  of  90  to  400."  At 
Athens,  they  were  treated  with  more  humanity  than  in  Thes- 
saly, Crete,  Argos,  or  Sparta ; for  at  Athens  the  philosophers 
taught  and  recommended  humanity  to  slaves,  as  a sure  test 
of  virtue.  They  were  entitled  to  sue  their  master  for  exces- 
sive ill-usage,  and  compel  him  to  sell  them  ; and  they  had 
also  the  privilege  of  purchasing  their  freedom.**  In  the  Ro- 
man republic,  the  practice  of  domestic  slavery  was  equally 


a Alfred  r.  Marquis  of  Fitz  James,  3 Etp-  Casa,  3.  Where  a 
West  India  slave  accompanied  bis  master  to  England  and  returned  back 
to  the  West  Indies,  it  was  held,  that  the  residence  in  England  did  not 
finally  emancipate  him,  and  be  became  a slave  on  bis  return,  tbongb  no 
coercion  could  be  exercised  over  him  trhilc  in  England.  2 Hogg-  Adm. 
Rep.  94. 

6 Obtervaliont  on  the  Stalulee,  chiefly  the  more  ancient,  p.  232—241 . 
c 1 Mit/.  Hitt.  355. 

d 1 Potter’!  Anliq.  of  Greece,  57 — 67 — 72. 

VoL.  II.  32 
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countenanced,  and  still  more  abused.  There  were  instances 
of  private  persons  owning  singly  no  less  than  four  thousand 
slaves  and  by  the  Roman  law,  slaves  were  considered  in 
the  light  of  goods  and  chattels,  and  could  be  sold  or  pawned. 
They  could  be  tortured,  and  even  put  to  death,  at  the  discre- 
tion of  their  masters.*  By  a succession  of  edicts,  which  hu- 
manity, reason,  and  policy  dictated,  and  which  were  enacted 
by  Claudius,  Hadrian,  Antoninus  Pius,  and  Constantine,  the 
jurisdiction  of  hfe  and  death  over  slaves  was  taken  from  their 
masters,  and  referred  to  the  magistrate  ; and  the  Ergastula, 
or  dungeons  of  cruelty,  were  abolished.' 

The  personal  servitude  which  grew  out  of  the  abuses  of 
the  feudal  system,  and  to  which  the  Germans  had  been  ac- 
customed even  in  their  primitive  settlements,  was  exceedingly 
grievous  but  it  is  not  supposed  to  have  equalled,  in  severity 
or  degradation,  the  domestic  slavery  of  the  ancients,  or  among 
the  European  colonies  on  this  side  of  the  Atlantic.  The 
feudal  villein  of  the  lowest  order  was  unprotected  in  his  pro- 
perty, as  against  seizure  by  his  master,  and  was  subjected  to 
the  most  ignoble  services  ; but  bis  circumstances  distinguish- 
ed him  materially  from  the  Greek,  Roman,  or  West  India 
slave.  No  person,  in  England,  was  a villein  in  the  eye  of 
the  law,  except  in  relation  to  his  master.  To  all  other  per- 


a 1 Oibbon'i  Hitt.  66 — 68. 

b By  (he  Itx  Jlquilia,  passed  soon  after  the  era  of  the  twelve  tables, 
the  killing  of  a slave  by  a third  person,  was  put  upqn  (he  same  ground 
as  the  killing  of  a quadruped,  and  a pecuniary  recompense  was  to  be 
made  to  the  owner. 

c 1 Gibbon,  ubi  tupra.  Taylor's  Elem.  of  the  Cieil  Law,  433 — 135, 
The  horrible  cruelties  indicted  upon  slaves,  in  ancient  times,  and  par- 
ticularly by  the  Romans,  and  the  barbarous  manners,  and  loss  of  moral 
taste  and  just  feeling,  which  were  the  consequence,  are  strikingly  shown 
and  illustrated  from  passages  in  the  classics,  by  Mr.  Hume,  in  bis  very 
learned  Essay  on  the  Populousness  of  Ancient  JValions. 

d See  a picture  of  the  degradation  and  rigours  of  personal  servitude 
among  the  gothic  barbarians  of  Gaul,  Gibbon's  Hist.  vol.  vi.  356 — 36<, 
act.  edit. 
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sons  he  was  a freeman,  and  as  against  them  he  had  rights  of 
property  ; and  his  master,  for  excessive  injuries  committed 
upon  the  vassal,  was  answerable  at  the  king’s  suit.*'  So, 
also,  the  life  and  chastity  of  the  female  vassal,  even  of  the 
lowest  degree,  were  protected,  (feebly,  probably,  in  point  of 
fact,  but  effectually  in  point  of  law,)  by  the  right  of  prosecu- 
tion of  the  lord,  by  appeal,  by  or  on  behalf  of  the  injured 
vassal.^ 

Las  Casas,  the  Spanish  bishop  of  Chiapa,  with  the  view 
of  relieving  the  oppressed  Indians  from  the  most  cruel  and 
fatal  slavery,  and  after  all  other  expedients  had  failed,  pro- 
posed to  the  Spanish  government  to  substitute  tlie  hardy  Afri- 
cans for  the  feeble  Indians.  This  was  in  1617  ; and  the 
Emperor  Charles  Y.  granted  a patent  to  certain  persons  to 
supply  the  Spanish  Islands  with  slaves.  The  importation  of 
negro  slaves  into  the  Spianish  colonies  had  commenced  as 
early  as  1501.  Las  Casas  is  said,  therefore,  to  have  chosen 
between  two  existing  evils,  and  that  be  wished  to  eradicate 
the  greater  by  resorting  to  the  lesser.*  Soto,  the  Dominican, 
and  confessor  of  Charles  'V.,  and  professor  'n  the  university 
of  Salamanca,  was  a more  consistent,  if  not  a more  illustrious 
opponent  of  slavery.  He  boldly  attacked  the  African  slave 
trade,  from  the  very  beginnings  of  it,  as  iniquitous  ; and  by 
his  influence  with  his  master,  he  procured  an  edict,  in  1643, 
tending  to  mitigate  slavery  in  the  colonies. 


a Id  the  Aoglo-Sazon  period,  the  power  of  lordi  over  their  alaTea 
waa  DOt  quite  abaolute.  If  the  maater  beat  out  a alave'a  eye  or  tooth, 
the  alave  recovered  bia  liberty.  If  be  killed  him,  be  paid  a fine  to  the 
king.  L.  L.  Alf.  Lamb.  Arch.  p.  17. 

b LUlUlon’t  Ten.  aec.  189,  190.  194.  Ilallam't  view  of  the  MiddU 
Agu.  Tol.  i.  123.  124.  Tol.  ii.  199. 

c Irving'e  Life  of  Columbxu,  vol.  iii.  app.  No.  36.  Our  learnetl  and 
iDgeoioua  cooDtryman  endearonra  to  relieve  the  memory  of  thia  excel- 
leDt  man  from  reproach  for  thia  most  reprebenaible  act,  by  abowiog  the 
general  benevolence  of  hia  motive.  Bryan  Edwarda,  in  bia  Hutory  cf 
the  Britieh  Indiet,  vol.  il  cb.  2,  apiritedly  undertook  the  same  task. 
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Sir  John  Hawkins  was  the  first  Englishman  who,  in  1662, 
introduced  tlie  practice  of  buying  or  kidnapping  negroes  in 
Africa,  and  transporting  and  selling  them  for  slaves  in  the 
West  Indies.  In  1G20,  a Dutcli  vessel  carried  a cargo  of 
slaves  from  Africa  to  Virginia  ; and  this,  says  Chalmers,* 
was  the  sad  epoch  of  the  introduction  of  African  slaves  into 
the  English  colonies  on  this  continent.  The  Dutch  records 
of  Ncw-Netherlands  allude  to  the  e.\'istence  of  slaves  in  their 
settlements  on  the  Hudson,  as  early  as  1626  and  it  is  men- 
tioned in  the  Massachusetts  laws  between  1630  and  1641.' 
Domestic  slavery  having  thus  inauspiciously  commenced,  it 
continued  and  increased  througiiout  these  United  States 
when  they  were  colonies  of  Great  Britain.  It  exists  to  this 
day  in  all  the  southern  stales  of  the  union  ; but  it  has  be- 
come extinct  in  New-York,  New-Jersey,  and  the  eastern 
states,  and  probably  it  is  in  a course  of  abatement  and  extinc- 
tion in  some  others.  In  Pennsylvania,  by  an  act  of  March, 
1780,  passed  for  the  gradual  extinction  of  slavery,  this  great 
evil  must  shortly  be  removed  from  them,  if  it  has  not  already, 
with  the  aid  of  some  other  provisions,  ceased.  In  Massachu- 
setts, it  was  judicially  declared,  soon  after  the  revolution,  that 
slavery  was  virtually  abolished  by  their  coitslitution,  and  that 
tlie  issue  of  a female  slave,  though  born  prior  to  their  consti- 
tution, was  born  free.''  But  though  this  be  the  case,  yet  the 
effect  of  the  former  legal  distinctions  is  still  perceived,  for  it 
is  said,*  that  by  statute,  a marriage  in  Massachusetts  between 
a white  person  and  a negro,  Indian,  or  mulatto,  is  absolutely 
void.  In  Connecticut,  statutes  were  passed  in  1784  and 
1797,  which  have,  in  their  operation,  totally  extinguished 
slavery  in  that  state.  ^ I shall  not  attempt,  nor  have  I at 


a Political  Annals,  p.  49. 
b Moulton's  Hist,  of  Mew- York,  vol.  i.  373. 
e Massachusetts  Historical  Collections,  rot.  iv.  194. 
d See  cases  cited  ie  Wieebeodoe  r.  Hatfield,  4 Mass.  Rep.  128. 
e Dane's  Abr.  cb.  46,  art.  2,  s.  3. 

/ Reeve's  Domestic  Relations,  p.  340. 
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hand  the  mean?,  to  collect  and  review  the  laws  of  the  southern 
states  on  this  subject  of  domestic  slavery.  They  are,  doubt- 
less, as  just  and  mild  as  is  deemed,  by  those  governments,  to 
be  compatible  with  the  public  safety,  or  with  the  existence 
and  preservation  of  that  species  of  property  ; and  yet,  in  con- 
templation of  law,"  slaves  are  considered  as  things,  or  pro- 
perty, rather  than  persons,  and  are  vendible  as  personal 
estate.  They  cannot  take  property  by  descent  or  purchase, 
and  all  they  find,  and  edl  they  hold,  belongs  to  the  master. 
Their  condition  is  more  analogous  to  that  of  the  slaves  of  the 
ancients,  than  to  that  of  the  villeins  of  feudal  times.  The 
statute  regulations  follow  the  principles  of  the  civil  law  in 
relation  to  slaves,  but  soiiened  and  corrected  by  the  spirit  of 
Christismity.  The  laws  of  some  of  the  southern  states  mani- 
fest, likewise,  great  jealousy  in  respect  to  any  external  influ- 
ence or  communications,  calculated  to  render  the  slave  popu- 
lation discontented  with  their  condition.*  Their  severe  penal 


• Execators  of  Watker  v.  Bostick,  4 Deuau.  S.  C.  Rep.  S66. 
Brandoo  v.  HudUtUIo  Bank,  1 Stewart’s  Alab.  Rep.  320.  Pleaaaota 
V.  PleaaanU,  2 CMs  Rep.  319.  View  of  the  Ltmt  of  Virgiaia  re- 
lative to  Slavery,  Am.  Jurist,  No.  13. 

b Id  Georgia,  by  an  act  in  1829,  no  penoD  ia  permitted  to  teach  a 
tiare,  negro,  or  free  person  of  colon  r,  to  read  or  write.  So,  in  Virginia, 
by  statute  in  1 830,  meetings  of  free  negroes,  to  learn  reading  or  writing, 
is  unlawful,  and  subjects  them  to  corporal  punishment,  and  it  is  unlaw- 
ful for  white  persons  to  assemble  with  free  negroes  or  slates,  to  teach 
them  to  read  or  write.  Laws  of  similar  import  exist  in  the  other  slare- 
holdiog  states,  but  in  Louisiana  the  law  on  this  subject  is  armed  with 
tenfold  sererity.  It  not  only  forbids  any  person  teaching  slaves  to  read 
or  write,  but  it  declares  that  any  person  using  language,  in  any  public 
discourse  from  the  bar,  bench,  stage  or  pulpit,  or  aoy  other  place,  or  iq 
any  private  canvertatioo,  or  making  use  of  aoy  signs  or  actions,  having 
a tendency  to  produce  discootent  among  the  free  coloured  population,  or 
insubordination  among  the  slaves,  or  who  shall  be  knowingly  instrument 
tal  in  bringing  into  the  state  any  paper,  book,  or  pamphlet,  having  the 
like  tendency,  shall,  on  conviction,  be  punishable  with  imprisooment  or 
death,  at  the  discretion  of  the  court ! 
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restriclioQS  must  have  proceeded  from  the  stroDg  and  fearful 
apprehension,  that  the  kind  of  knowledge  and  instruction 
which  are  interdicted,  would  increase  greatly  the  means,  ca- 
pacity, and  tendency  of  slaves  to  combine  for  purposes  of 
mischief  and  insurrection.  The  great  principle  of  self-pre- 
servation doubtless  demands,  on  the  part  of  tlie  white  popu- 
lation dwelling  in  the  midst  of  such  combustible  materiaJs, 
unceasing  vigilance  and  firmness,  as  well  as  uniform  kind- 
ness and  humanity.  The  evils  of  domestic  slavery  are  inevi- 
table, and  the  consequences  of  that  evil  deplorable,  but  the 
responsibility  does  not  rest  upon  the  present  generation,  to 
whom  the  institution  descended  by  inheritance,  provided  they 
have  endeavoured,  by  eJl  reasonable  means,  to  arrest  and 
mitigate  the  calamity.  We  will  close  this  division  of  the 
subject,  with  a brief  historical  detail  of  the  laws  of  New- York 
concerning  the  origin,  progress,  and  final  extinction  of  do- 
mestic slavery.  Our  domestic  annals  afford  sufficient  matter 
for  alternate  humiliation  and  pride,  for  painful  and  for  exult- 
ing contemplation. 

The  system  of  domestic  slavery,  under  the  colony  laws  of 
New-York,  was  as  firmly  and  rigorously  established,  as  in 
any  part  of  this  country  ; and,  as  it  would  seem,  with  more 
severity  than  in  either  Massachusetts  or  Connecticut.  In  the 
year  1706,  it  was  declared  by  statute,"  that  no  slave  should 
be  a witness  for  or  against  any  freeman,  in  any  matter  civil 
or  criminaL  The  consequence  of  tliis  was,  that  a slave 
found  alone,  could  be  beaten  with  impunity  by  any  freeman, 
without  cause.  It  was  shortly  after  enacted,*  that  if  any 
slave  talked  impudently  to  any  Christian,  he  should  be  pub- 
licly whipped,  at  the  discretion  of  any  justice  of  the  peace, 
not  exceeding  forty  stripes.  An  act  in  1730,'  declared,  that 
slaves  were  in  possession  of  too  great  liberty,  and  the  debase- 


a Colony  Lam,  Smitb'i  edit.  Tol.  i.  69. 
6 Bnd.  toL  i.  72. 
e IbuL  vob  i.  193—109. 
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ment  of  their  civil  condition  was  greatly  augmented.  The 
master  and  mistress  were  authorized  to  punish  their  slaves  at 
discretion,  not  extending  to  life  or  limb,  and  each  town  was 
authorized  to  appoint  a common  whipper  for  their  slaves,  to 
whom  a salary  was  to  be  allowed.  If  guilty  of  any  of  the 
numerous  capital  offences  of  that  day,  they  were  to  be  tried 
by  three  justices  of  the  peace,  and  five  freeholders,  and  were 
denied  the  benefit  of  the  testimony  of  their  associates,  if  in 
their  favour,  though  it  might  be  used  against  them ; and  they 
were  to  be  put  to  death  in  such  a manner  as  this  formidable 
tribunal  thought  proper.” 

In  the  year  1740,  it  was  observed  by  the  legislature,  that 
all  due  encouragement  ought  to  be  given  to  the  direct  importa- 
tion of  slaves,  and  all  smuggling  of  slaves  condemned  as  “ an 
eminent  discouragement  to  the  fair  trader.”* 

Such  were  the  tone  and  policy  of  the  statute  law  of  New- 
York  on  the  subject  of  domestic  slavery,  during  the  whole 
period  of  the  colony  history  ; but  after  the  era  of  our  inde- 
pendence, the  principles  of  natural  right  and  civil  liberty  were 
better  known  and  obeyed,  and  domestic  slavery  speedily  and 
sensibly  felt  the  genial  influence  of  the  revolution.  The  first 
act  that  went  to  relax  the  system,  was  passed  in  1781,  and 
it  gave  freedom  to  all  slaves  who  should  serve  in  the  Ameri- 
can army  for  the  term  of  three  years,  or  until  regularly  dis- 
charged.' A more  liberal  provision  was  made  in  1786,  by 
which  all  slaves  becoming  public  property  by  attainder,  or 
confiscation  of  their  master’s  estates,  were  immediately  set 
free  ; and  if  unable  to  maintain  themselves,  they  were  to  be 
supported  by  the  state.'*  These  were  only  partial  alleviations 


a Tbey  «rere  occaiiooally  adjudged  to  the  atake,  and  an  execution 
of  thia  kind,  and  probably  the  laat  of  Ihia  kind,  waa  witneaaed  at  Pongh- 
keapaie  ahortly  before  tbe  commencemeDt  of  the  revolutionary  War. 

6 Colony  Lam,  vol.  i.  283, 284. 
c Act  of  N.  Y.  20th  of  March,  1781,  ch.  32,  a.  6. 
d Act  of  lat  of  May,  1786,  ch.  SB,  a.  29, 30. 
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of  a great  public  evil.  In  1788,  a more  extensive  and  eflea- 
oal  stroke  was  aimed  at  the  practice  of  domestic  slavery.  It 
put  an  absolute  stop  to  all  further  importation  of  slaves  after 
the  1st  of  June,  1786,  by  prohibiting  future  sales  of  such 
slaves.  Facilities  were  also  given  to  the  manumission  of 
slaves.  The  penal  code  was  greatly  meliorated  in  respect  to 
slaves.  In  capital  cases,  they  were  to  be  tried  by  jury,  ac- 
cording to  the  course  of  the' common  law,  and  the  testimony 
of  slaves  was  made  admissible  for,  as  well  as  against  each 
other,  in  criminal  cases.*  In  one  single  case,  the  punishment 
of  slaves  was  made  different  from  that  of  whites.  If  con- 
victed of  crimes  under  capital,  and  the  court  should  certify 
transportation  to  be  a proper  punishment,  they  might  be 
transported  to  foreign  parts  by  the  master.*  In  1799,  the 
legislature  took  a step  towards  the  final  removal,  as  well  as 
the  intermediate  mitigation  of  this  evil.  They  commenced  a 
system  of  laws  for  the  gradual  aboUtion  of  slavery .‘  It  was 
declared,  that  every  child  born  of  a slave  within  the  state, 
after  the  4th  of  July,  1799,  should  be  born  free,  though  liable 
to  be  held  as  the  servant  of  the  proprietor  of  the  mother,  until 
the  age  of  twenty-eight  years  in  a male,  and  twenty-five  in  a 
female,  in  like  manner  as  if  such  persons  had  been  bound  by 
the  overseers  of  the  poor  to  service  for  that  period.  This  law 
was  further  enlarged  and  improved  in  1810,  and  it  was  then 
ordained,^  that  the  importation  of  slaves,  except  by  the  owner, 
coming  into  the  state  for  a residence  short  of  nine  months, 
should  be  absolutely  prohibited,  and  every  slave  imported 
contrary  to  the  act  was  declared  free.  All  contracts  for 
personal  service,  by  any  person  held  or  po^essed  as  a slave, 
out  of  the  state,  were  declared  to  be  void  ; and  to  entitle  a 
person  to  claim  the  services  of  a person  born  of  a slave. 


a Act  of  22d  February,  1788,  ch.  40. 
b Act  of  22d  March,  1790,  ch.  38. 
c Act  of  39tb  March,  1799,  cb.  63. 
d Act  of  30tb  March,  1810,  cb.  115. 
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after  the  4th  of  July,  1799,  he  must  have  used  all  reasona- 
ble means  to  teach  the  child  to  read,  or,  in  default,  the 
child  would  be  released  from  servitude  after  the  age  of  twenty- 
one. 

These  provisions  were  all  incorporated  into  the  act  of  the 
9th  of  April,  1813,  which  contained  a digest  of  the  existing 
laws  on  the  subject  of  slavery.  Under  the  operation  of  those 
provisions,  slavery  very  rapidly  diminished,  and  appearances 
indicated,  that,  in  the  course  of  the  present  generation,  it 
would  be  totally  extingubhed.  Those  that  were  slaves  on 
the  4th  of  July,  1799,  and  not  manumitted,  were  the  only 
persons  that  were  slaves  for  life,  except  those  that  were  im- 
ported prior  to  the  1st  of  May,  1810,  and  remained  with  their 
former  owners  unsold.  No  slave  imported  since  the  1st  of 
June,  1785,  could  be  sold  ; and  no  slave  imported  since  the 
1st  of  May,  1810,  could  be  held  as  a slave  ; and  no  person 
bom  within  the  state  since  the  4th  of  July,  1799,  was  born  a 
slave.  At  last,  by  the  act  of  31st  of  March,  1817,“  which 
digested  anew  all  the  former  laws  on  the  subject,  provision 
was  made  for  the  complete  annihilation  of  slavery  in  about 
ten  years  thereafter,  by  the  section  which  declared,  “ tliat 
every  negro,  mulatto,  or  mustee,  within  this  state,  born  be- 
fore the  4th  of  July,  1799,  should,  from  and  after  the  4th 
day  of  July,  1827,  be  free.”  After  the  arrival  of  that  period, 
domestic  slavery  became  extinguished  in  the  state,  and  un- 
known to  the  law,  except  in  the  cose  of  slaves  brought  within 
the  state  by  persons  os  travellers,  and  who  do  not  reside  or 
continue  therein  more  than  nine  months.*  In  the  language 
of  the  New-  York  Revised  Statutes, ‘ “ every  person  born 
within  the  state  is  free  ; every  person  hereafter  born  within 
the  state  shall  be  free  ; and  every  person  brought  into  the 
stale  as  a slave  (with  the  exception  in  favour  of  travellers) 


a Laui  qf  JVeu-ForA;,  icn.  40,  ch.  137. 
b Act  tupra,  wc.  15,  and  act  aess.  42,  cb.  141,  sec.  3. 
c Vol.  i.  659,  sec.  16. 

VoL.  II.  33 
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shall  be  free.”  But  though  slavery  be  practically  abolished 
in  New- York,  the  amended  constitution  of  1821,  art.  2, 
placed  people  of  colour,  who  were  the  former  victims  of  the 
slave  laws,  under  permanent  disabilities  as  electors,  by  requi- 
ring a special  qualification  as  to  property,  and  peculiar  to 
their  case,  to  entitle  them  to  vote.“ 

II.  Of  hired  Servants. 

The  next  class  of  servants  which  1 mentioned,  are  hired 
servants,  and  this  relation  of  master  and  servant  rests  alto- 
gether upon  contract.  The  one  is  bound  to  render  the  ser- 
vice, and  the  other  to  pay  the  stipulated  consideration.  But 
if  the  servant  hired  for  a definite  term,  leaves  the  service  be- 
fore the  end  of  it,  without  reasonable  cause,  he  loses  his  right 
to  wages  for  the  period  he  has  served.*  A servant  so  hired 


a In  most  of  the  Uuited  States,  there  is  a distioctioo  io  respect  to  po- 
litical pririleges,  between  free  white  persons  and  free  coloured  persons 
of  African  blood  ; and  in  no  part  of  the  country  do  the  latter,  in  point 
of  fact,  participate  equally  with  the  whites,  in  the  exercise  of  civil  and 
political  rights.  The  African  race  are  essentially  a degraded  caste,  of 
inferior  rank  and  condition  in  society.  Marriages  between  them  and 
whites  are  forbidden  in  some  of  the  states,  and  where  not  absolutely 
contrary  to  law,  they  are  revolting,  and  regarded  as  an  offence  against 
public  decorum.  By  the  revised  statutes  of  Illinois,  published  in  1829, 
marriages  between  whites  and  negroes,  or  mulattoes,  are  declared  void, 
and  the  persons  so  married  are  liable  to  be  whipped,  fined,  and  impri- 
soned. By  an  old  statute  of  Massachusetts,  in  1705,  such  marriages 
weredeclared  void, and  they  are  so  still.  2 Dane's  sl6r.  293.  A simi- 
lar statute  provision  exists  in  Virginia  and  North  Carolina.  Such  con- 
nections, io  France  and  Germany,  constitute  the  degraded  state  of  con- 
cubinage, which  was  known  io  the  civil  law  ; but  they  are  not  legal 
marriages,  because  the  parties  want  that  equality  of  itatiu  or  condition 
which  is  essential  to  the  contract. 

6 Huffman  r.  Boulnois,  2 Carr,  tf  Payne’s  AT.  P.  Rep.  510.  Co- 
venants for  personal  service  cannot  be  specifically  enforced,  but  the 
excepted  cases  of  apprentices  depends  on  parental  authority,  and  of  sol- 
diers and  sailors  on  national  policy.  Mary  Clarke’s  case,  I Black. 

M.  Rep.  122. 
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may  be  dismissed  by  the  master  before  the  expiration  of  the 
terra,  either  for  immoral  conduct,  wilful  disobedience,  or  ha- 
bitual neglect.  ‘ 

There  are  many  important  legal  consequences  which  flow 
from  this  relation  of  master  and  servant. 

The  master  is  bound  by  the  act  of  his  servant,  either  in 
respect  to  contracts  or  injuries,  when  the  act  is  done  by  au- 
thority of  the  master.  If  the  servant  does  an  injury  fraudu- 
lently, while  in  the  immediate  employment  of  his  master, 
the  master,  as  well  as  the  servant,  has  been  held  liable  in 
damages ; and  he  is  also  said  to  be  liable  if  the  injury  pro- 
ceeds from  the  negligence,  or  want  of  skill  in  the  servant,  for 
it  is  the  duty  of  the  master  to  employ  servants  who  are  ho- 
nest, skilful,  and  careful.*  The  master  is  only  answerable 
for  the  fraud  of  his  servant,  while  he  is  acting  in  his  business, 
and  not  for  fraudulent  or  tortious  acts,  or  misconduct  in  those 
things  which  do  not  concern  his  duty  to  his  master,  and 
which,  when  he  commits,  he  steps  out  of  the  course  of  the 
service.'  But  it  was  considered,  in  M'Manus  v.  Crickett*  to 
be  a question  of  great  concern,  and  of  much  doubt  and  un- 
certainly, whether  the  master  was  answerable  in  damages  for 
an  injury  wilfully  committed  by  his  servant,  while  in  the 
performance  of  his  master’s  business,  but  without  the  direc- 
tion or  assent  of  the  master.  The  Court  ofK.  B.  went  into  an 
examination  of  all  the  authorities,  and,  after  much  discussion, 
and  great  consideration,  with  a view  to  put  the  question  at 
rest,  it  was  decided,  that  the  master  was  not  liable  in  tres- 
pass for  the  wilful  act  of  his  servant,  in  driving  his  master’s 
carriage  against  another,  without  his  master’s  direction  or 


a Callo  V.  Broancker,  4 Carr.  Sf  Payne,  518. 
b 1 Blacke.  Com.  431.  Z>y.  161.  pi.  45.  lUd.  338.  b.  pi.  38. 
Grammar  r.  Nizoo,  Sir.  653.  SIj  t.  Edglay,  6 Eep.  JV*.  P.  Ca*- 
e Lord  Keoyoo,  io  Ellis  r.  Tnroar,  8 T’erm  Rep.  633.  ParkWaCb. 
J.,  ia  Foster  r.  The  Essex  Bank,  17  Mass.  Rep.  508— SIO. 
d 1 East,  106. 
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assent.  The  court  considered,  that  when  the  servant  quit- 
ted sight  of  the  object  for  wliich  he  was  employed,  and  with- 
out having  in  view  his  master’s  orders,  pursued  the  object 
which  his  own  malice  suggested,  he  no  longer  acted  in  pursu- 
ance of  the  authority  given  him,  and  it  was  deemed,  so  for, 
a wilful  abandonment  of  his  master’s  business.  This  case 
has  received  the  sanction  of  the  Supreme  Court  of  Massa- 
chusetts* on  the  ground,  that  there  was  no  authority  from 
the  master,  express  or  implied,  and  the  servant,  in  that  act, 
was  not  in  the  employment  of  his  master. 

If  a servant  employs  another  servant  to  do  his  business, 
and  in  doing  it,  the  servant  so  employed  is  guilty  of  an  in- 
jury, the  master  is  liable.  Thus,  in  Biish  v.  Steinman,^  A. 
contracted  with  B.  to  repair  a house,  and  B.  contracted  with 
C.  to  do  the  work,  and  C.  contracted  with  D.  to  furnish  the 
materials  ; and  the  servant  of  D.  brought  a quantity  of  lime 
to  the  house,  and  placed  it  in  the  road,  by  which  the  plain- 
tiflPs  carriage  was  overturned  ; it  was  held  that  A.  was  an- 
swerable for  the  damage,  on  the  ground  that  all  the  suh<x>a- 
tracting  parties  were  in  the  employment  of  A.  But  to  render 
this  principle  applicable,  the  nature  of  the  business  roust  be 
such  as  to  require  the  agency  of  subordinate  persons,  and  then 
there  is  an  implied  authority  to  employ  such  persons.' 

It  is  said,  that  the  master  may  give  moderate  corporal  cor- 
rection to  his  servant,  while  employed  in  his  service,  for  negli- 
gence or  misbehaviour.''  But  this  power  does  not  grow  out 


a 17  Matt.  Rep.  508 — 510.  Croft  v.  Alison,  4 Barnu.  If  Md. 
590.  S.  P. 

b 1 Bot.  Sf  Pull.  404. 

c In  Laugher  r.  Pointer,  5 Barmc.  Sf  Crete.  547,  the  K.  B.  were 
equally  divided  in  opinion  on  the  nice  and  difficult  question,  whether  the 
owner  of  a carriage  was  liable  for  an  injury  to  the  horse  of  a third  per- 
son by  the  negligent  driving  of  the  carriage,  when  the  owner  bad  hired 
the  pair  of  horses  of  a stable-keeper  to  draw  it  for  a day,  and  the  owner 
of  the  horses  bad  provided  the  driver. 

d 1 Blackt.  Com.  428.  1 Hoick.  P.  C.  b.  i.  cb.  39,  sec.  5 ; b.  i.  ch. 

60,  sec.  33. 
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of  the  contract  of  hiring  ; and  Doctor  Taylor*  justly  ques- 
tions its  lawfulness,  for  it  is  not  agreeable  to  the  genius  and 
spirit  of  the  contract.  It  may  safely  be  confined  to  appren- 
tices and  menial  servants,  while  under  age,  for  then  the 
master  is  to  be  considered  as  standing  in  loco  parentis.  It 
is  likewise  understood,  that  a servant  may  justify  a battery  in 
the  necessary  defence  of  his  master.  The  books  do  not  ad- 
mit of  a doubt  on  this  point ; but  it  is  questioned  whether  the 
master  can  in  like  manner  justify  a battery  in  defence  of  his 
servant.  In  the  case  of  Leward  v.  Basely  f it  was  adjudg- 
ed that  he  could  not,  because  he  had  his  remedy  for  his  part 
of  the  injury  by  the  action  per  quod  servitium  amisit.  It 
is,  however,  hesitatingly  admitted  in  Hawkins,  and  explicitly 
by  other  authorities,  that  he  may  ; and  the  weight  of  argu- 
ment is  on  that  side.''  In  England,  there  seems  to  be  a dis- 
tinction between  menial  and  some  other  servants,  but  I know 
of  no  legal  distinction  between  menial  or  domestic  and  other 
hired  servants  ; and  the  better  opinion  is,  that  the  master  is 
not  bound  to  provide  even  a menial  servant  with  medical 
attendance  and  medicines  during  sickness.'' 

III.  Of  Apprentices. 

Another  class  of  servants  are  apprentices,  who  are  bound 
to  service  for  a term  of  years,  to  learn  some  art  or  trade. 
The  temptations  to  imposition  and  abuse  to  which  this  con- 
tract is  liable,  have  rendered  legislative  regulations  particu- 
larly necessary. 


a EUmmltofthe  Civil  Law,  413. 
b 1 Lord  Raym.  62.  1 Salk.  407. 

c 2 Rol.  Abr.  546.  D.  1 Blacks.  Cota.  429.  I Hatek.  P.  C.  b.  i. 
cb.  60,  sec.  23,  24.  Reeve's  Domestic  Relations,  p.  378.  Id  Louit- 
iana,  it  is  expressly  declared  by  law,  that  a master  may  justify  an  assault 
in  defence  of  bis  serraut,  as  well  as  a servant  in  defence  of  bij  master. 
Tbe  right  is  made  lo  rest,  in  the  one  case,  upon  interest,  and  in  the 
other  upon  doty.  Civil  Code  of  Louisiana,  art.  169. 
d Seilen  v.  Norman,  4 Carr.  4’  Payne,  80. 
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It  is  declared  by  the  statute  law  of  New-York,*  that  in- 
&nls,  if  males  under  twenty -one,  and  if  unmarried  females, 
under  eighteen  years  of  age,  may  be  bound  by  indenture  of 
their  own  free  will,  and  by  their  own  act,  with  the  consent  of 
their  father,  or  mother,  or  guardian,  or  testamentary  execu- 
tors ; or  by  the  overseers  of  the  poor,  or  two  jusUces,  or  a 
judge,  as  the  case  may  be,  to  a term  of  service,  as  clerk,  ap- 
prentice, or  servant,  in  any  profession,  trade,  or  employment, 
until  the  age  of  twenty-one  years  if  a male,  or  until  eighteen 
years  of  age  if  a female,  or  for  a shorter  time.  In  all  inden- 
tures, by  the  officers  of  the  city  or  town,  binding  poor  chil- 
dren as  apprentices  or  servants,  a covenant  must  be  inserted 
to  teach  the  apprentice  to  read  and  write,  and  if  a male,  the 
general  rules  of  arithmetic,  and  the  overseers  of  the  poor  are 
constituted  the  guardians  of  every  such  indented  servant 
The  age  of  the  infant  must  be  inserted  in  the  indenture,  and 
the  consent  of  the  father  or  guardian  must  be  signified  by  a 
certificate  at  the  end  of,  or  endorsed  upon,  the  indenture.* 
For  refusal  to  serve  and  work,  infants  are  Uable  to  be  impri- 
soned in  gaol,  until  they  shall  be  willing  to  serve  as  such  ap- 
prentice or  servant ; and  also  to  serve  double  the  time  they 
had  wrongfully  withdrawn  themselves  from  service  ; pro- 
vided the  same  does  not  extend  beyond  three  years  next  after 
the  end  of  the  original  term  of  service.  They  are  also  liable 
to  be  imprisoned  in  some  house  of  correction,  not  exceeding  a 
month,  for  ill-behaviour  or  any  misdemeanor.'  Infants  co- 
ming from  beyond  sea,  may  bind  themselves  to  service,  until 
the  age  of  twenty-one,  and  even  beyond  it,  provided  it  be  to 
raise  money  for  the  payment  of  their  passage,  and  the  term 
of  such  service  does  not  exceed  one  year.**  Grievances  of 
the  apprentice  or  servant,  arising  from  ill  usage  on  the  part  of 


m JV.  T.  Rented  Statutee,  rol.  ii.  p.  1S4,  lec.  1,  S.  4. 
b Ibid.  Tol.  ii.  154,  165,  sec.  3.  8.  10  ; p.  158,  MC.  27. 
e Ibid.  p.  158,  159,  sec.  28, 29, 30,  31. 
d Ibid.  p.  156,  lec.  12. 
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the  master,  or  grievances  of  the  master  arisiDg  from  a bad 
apprentice,  are  to  be  redressed  in  the  general  sessions  of  the 
peace,  or  by  any  two  justices  of  the  peace,  who  have  power 
to  annul  the  contract,  and  discharge  the  apprentice,  or  impri- 
son him,  if  he  should  be  in  the  wrong.'  It  is  further  special- 
ly and  justly  provided,  that  no  person  shall  take  from  any 
journeyman  or  apprentice,  any  contract  or  agreement,  that 
after  his  term  of  service  expired,  he  shall  not  set  up  his  trade, 
profession  or  employment,  in  any  particular  place ; nor  shall 
any  money  or  other  thing  be  exacted  from  any  journeyman 
or  apprentice,  in  restraint  of  the  pltxeof  exercising  his  trade.* 
The  statute  of  New-York  (of  which  1 have  here  given  the 
material  provisons)  contains  the  substance  of  the  English 
statute  law  on  the  subject,  and  the  English  decisions  are  most- 
ly applicable.  Under  the  statute,  the  infant  himself  must  he 
a party  to  the  indenture,  except  in  the  special  case  of  an  ap- 
prentice who  is  chargeable  as  a pauper.  The  father  has  no 
authority  under  the  statute,  (and  the  later  English  cases  say, 
be  has  no  authority,  even  at  common  law,)  to  bind  his  iniant 
son  an  apprentice,  without  bis  assent ; and  the  infant  cannot 
be  bound  by  an  act  merely  in  pais,  and  if  be  be  not  a party 
to  the  deed,  he  is  not  bound.'  It  is  a settled  principle  of  the 
English  law,  that  the  relation  of  master  and  apprentice  can- 
not be  created,  and  the  corresponding  rights  and  duties  of  the 
parent  transferred  to  a master,  nor  can  the  relation  be  dis- 
solved, except  by  deed.^  The  English  statute  law  as  to  bind- 
bg  out  minors  as  apprentices,  to  learn  some  useftd  art,  trade 


a A*.  V.  Revited  StatuUt,vol.  ii.  p.  159,  uc.  32. 

6 Ibid.  p.  160,  MC.  39,40. 

c The  King  r.  lobabitaDb  of  Cromford,  8 Eatl,  <5.  Tbs  Kiof  r. 
lohabitants  of  Arnesby,  3 Banao.  4*  Aid.  684.  la  tbs  maUsr  ef 
M'DowIes,  8 Johtu.  Rep.  328. 

d Caatnr  r.  Aiclei,  1 Salk.  68.  Kioj-  r.  Inbabitaob  of  Bow,  4 
Maule  if  Setv).  383.  Squire  v.  Wbippls,  1 Vervumt  Rep.  69.  The 
•tatute  of  5 Elis,  nqoired  tbe  bindiog’  to  be  by  indenture. 
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or  calling,  hew  probably  been  very  generally  adopted  in  thia 
country,  with  considerable  local  variations.  In  the  state  of 
Maine,  as  in  New-York,  male  infants  may  be  bound  till  the 
age  of  twenty-one  ; but  females  only  till  their  arrival  to  the 
age  of  eighteen.*  In  Pennsylvania,*  it  has  been  held,  that 
an  infant  could  not  be  bound  by  his  father  or  guardian,  as  a 
servant  to  another  ; while  in  Massachusetts,  their  statute  law 
concerning  apprentices,  does  not  make  void  all  contracts  bind- 
ing the  minor  to  service,  that  are  not  made  in  conformity  to 
the  statute.  It  has  been  held,'  that  the  father  may,  at  com- 
mon law,  bind  his  infant  son  to  service,  and  the  contract  will 
be  good,  independent  of  the  statute.  This  doctrine  is  con- 
trary to  the  English  law,  and  to  the  construction  of  the  sta- 
tute of  New-York,  and  to  the  rule  in  Pennsylvania  ; and  it 
has  been  questioned  in  the  case  of  the  United  States  v.  Bain- 
bridged  It  was  decided  in  that  last  case,  that  the  father 
could  not  bind  his  infant  son,  without  his  consent,  to  military 
service,  and  that  where  his  enlistment  has  been  held  valid, 
it  was  by  force  of  the  statute  authority  of  the  United  States. 
In  Louisiana,  a minor  may  be  bound  to  serve  as  an  appren- 
tice to  learn  some  art,  or  trade,  with  the  consent  of  the 
parent,  or  tutor,  or  parish  judge,  and  the  time  expires  at  the 
age  of  eighteen  in  males,  and  fifteen  in  females.  The  con- 
tract is  made  before  a notary,  and  read  to,  and  signed  by  the 
parties.  The  master  may  correct  his  apprentice,  with  mode- 
ration, for  negligence  or  misbehaviour.'  Whether  an  indent- 
ed apprentice  can  be  assigned  by  one  master  to  another,  is  a 


a 4 Oreenleaf,  36.  40.  Under  the  Eoglitb  statute  of  5 Eliz.,  an 
indenture  of  apprenticeship,  for  a less  period  thanseren  years,  is  voidahle 
at  the  election  of  the  parties,  and  not  otheririse.  Rex  v.  Inhahitants  of 
St.  Nicholas,  Burr.  S.  C.  91.  Gray  t.  Cookson,  16  Ecut,  13. 

6 Respnhiica  r.  Keppell,2  DalUu,  197. 
c Day  r.  Everett,  7 Mau.  Rep.  145. 
d 1 Maton,  71. 

e Civil  Code  of  Louitiana,  art.  158 — 167. 
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question  wliicli  does  not  seem  to  have  been  definitively  settled." 
It  was  concluded,  in  the  case  of  Nickerson  v.  Howard, that 
such  an  etssignment  might  be  good,  by  way  of  covenant  be- 
tween the  masters,  though  not  as  an  assignment  to  pass  an 
interest  in  the  apprentice.  As  was  observed  by  Lord  Mans- 
field,‘ though  an  apprentice  be  not  strictly  assignable,  nor 
transmissible,  yet  if  be  continue  with  bis  new  master,  with 
the  consent  of  all  parties,  and  his  own,  it  is  a continuation  of 
the  apprenticeship.  The  master  is  entitled  to  the  wages  and 
fruit  of  the  personal  labour  of  the  apprentice,  while  the  rela- 
tionship continues,  and  the  apprentice  is  in  his  service  ; and 
there  are  cases  which  give  the  master  a right  to  the  wages  or 
earnings  of  the  apprentice,  while  in  another’s  service,  and 
with  or  without  his  master’s  license,  and  even  though  the 
trade  or  service  be  different  from  that  to  which  the  appren- 
tice is  bound.''  But  Lord  Hardwicke  declared,  in  the  case 
before  him,  that  if  the  master  had  not  done  his  duty  with 
the  apprentice,  and  had  Ijeen  the  unjustifiable  cause  of  his 
pursuing  a different  course  of  life,  he  would  grant  relief  in 


a The  New-York  statute  allows  the  contract  made  bj  an  inranl, 
coming  from  a foreign  country  and  binding  himself  to  service,  to  be 
assigned  by  the  master,  under  certain  checks  ; and  generally  the  con- 
tracts for  service  as  clerk,  apprentice,  or  otherwise,  may  be  assigned 
npon  the  death  of  the  master,  by  his  executors  or  administrators,  with 
the  assent  of  the  apprentice,  and  without  it,  under  the  orders  of  the 
general  sessions  of  the  peace.  JV.  Y.  Revited  Stnlulet,  vol.  ii.  156, 
fee.  14;  160,  sec.  41,42. 

b 19  Johnt.  Rep.  1 13.  See,  also,  Caister  v.'  Eccles,  1 Lord  Raym. 
683. 

c The  King  v.  The  Inhabitants  of  Stockland,  Doug,  70. 

<f  Hilly.  Alien,  1 Fesey, 83.  Barber  v.  Dennis,  6 JIfotf.  69.  Lightly 
y.  Clonston,  1 Taunlon,  112.  Hargrave't  Co.  Lill.  117.  a.  note.  The 
master  of  an  apprentice  is  bound  to  pay  for  medical  attendance  on  the 
apprentice,  from  the  nature  of  the  relation  between  them.  It  is  not  so 
in  the  case  of  hired  servants,  and  even  the  father  is  only  bound  when 
the  services  have  been  rendered  at  his  instance.  Early  v.  Craddock, 
4 Randolph,  423. 

VoL.  II.  34 
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equity  against  the  master’s  legal  claim  to  his  earnings.  Upon 
the  death  of  the  master,  the  apprenticeship  is  essentially  dis- 
solved, for  the  end  and  design  of  it,  as  a personal  trust,  ceases ; 
but  the  assets  in  the  hands  of  the  representatives  of  the  mas- 
ter, are  chargeable  with  the  necessary  maintenance  of  the 
infant  apprentice.* 


a The  King  r.  Peck,  1 Salk.  66.  Baxter  r.  Burfield,  Sir.  1266. 
In  taking  leave  of  the  extensive  subject  of  the  dometlic  relationt,  I 
cannot  refrain  from  acknowledging  the  assistance  I have  received  from 
the  work  of  the  late  Chief  J ostice  Reeve  on  that  title.  That  excellent 
lawyer  and  venerable  man  has  discussed  every  branch  of  the  subject  in 
a copious  manner ; and  though  there  is  some  want  of  precisioo  and  ao- 
cnracy  in  bis  references  to  autliority,  and  sometimes  in  his  deductions, 
yet  he  every  where  displays  the  rigour,  freedom,  and  acuteness  of  a 
sound  and  liberal  mind. 
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OP  CORPORATIONS. 

A corporation  is  a franchise  possessed  by  one  or  more  in- 
dividuals, who  subsist  os  a body  politic,  under  a special  de- 
nomination, and  are  vested,  by  the  policy  of  the  law,  with 
the  capacity  of  perpetual  succession,  and  of  acting,  in  several 
respects,  however  nnmerous  the  association  may  be,  as  a sin- 
gle individual. 

The  object  of  the  institution  is  to  enable  the  members  to 
act  by  one  united  will,  and  to  continue  their  joint  powers 
and  property  in  the  same  body,  undisturbed  by  the  change 
of  members,  and  without  the  necessity  of  perpetual  convey- 
ances, as  the  rights  of  members  pass  from  one  individual  to 
another.  All  the  individuab  composing  a corporation,  and 
their  successors,  are  considered  in  law  but  as  one  moral  per- 
son, capable,  under  an  artificial  form,  of  taking  and  convey- 
ing property,  contracting  debts  and  duties,  and  of  enjoying 
a variety  of  civil  and  political  rights.  One  of  the  peculiar 
properties  of  a corporation,  b the  power  of  perpetual  succes- 
sion ; for,  in  judgment  of  law,  it  b capable  of  indefinite  du- 
ration. The  rights  and  privileges  of  the  corporation  do  not 
determine,  or  vary,  upon  the  death  or  change  of  any  of  the 
individual  members.  They  continue  as  long  as  the  corpora- 
tion endures.  It  b someUmes  said,  that  a corporation  b an 
immortal,  as  well  as  an  invisible  and  intangible  being.  But 
the  immortality  of  a corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the  corporation  exists. 
It  b so  far  from  being  immortal,  that  it  is  well  known,  that 
most  of  the  private  corporations  recently  created  by  statute. 
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are  limited  in  duration  to  a few  years.  There  are  many 
corporate  bodies  that  are  without  limitation,  and,  consequent- 
ly, capable  of  continuing  so  long  as  a succession  of  individual 
members  of  the  corporation  remains,  and  can  be  kept  up. 

It  was  chiefly  for  the  purjxwe  of  clothing  bodies  of  men  in 
succession,  with  the  qualities  and  capacities  of  one  single, 
artificial,  and  fictitious  being,  that  corporations  were  original- 
ly invented,  and,  for  the  same  convenient  purpose,  they  have 
been  brought  largely  into  use.  By  means  of  the  corporation, 
many  individuals  are  capable  of  acting  in  perpetual  succes- 
sion like  one  single  individual,  without  incurring  any  person- 
al hazard  or  responsibility,  or  exposing  any  other  property 
than  what  belongs  to  the  corporation  in  its  legal  capacity. 

I.  Of  the  History  of  Corporations. 

Corporations  were  well  known  to  the  Roman  law,  and 
they  existed  from  the  earliest  periods  of  the  Roman  republic.” 
It  would  appear,  from  a passage  in  the  Pandects,*  that  they 
were  copied  from  the  laws  of  Solon,  who  permitted  private 
companies  to  institute  themselves  at  pleasure,  provided  they 
did  nothing  contrary  to  the  public  law.  But  the  Romans 
were  not  so  indulgent  as  the  Greeks.  They  were  very  jea- 
lous of  such  combinations  of  individuals,  and  they  restrained 
those  that  were  not  specially  authorized  ; and  every  corpora- 
tion was  illicit  that  was  not  ordained  by  a decree  of  the  se- 
nate, or  of  the  emperor.”  Collegia  licita,  in  the  Roman  law, 
were  like  our  incorporated  companies,  societies  of  men  united 
for  some  useful  business  or  purpose,  with  power  to  act  like  a 
single  individual ; and  if  they  abused  their  right,  or  assem- 
bled for  any  other  purpose  than  that  c.\  pressed  in  their  char- 


a They  were  known  to  (be  tweWe  tables,  for  that  early  code  allowed 
private  companies  to  make  their  own  by-laws,  provided  they  were  not 
incoDsistent  with  the  public  law.  rupra,  vol.  i.  525. 

6 Dig.  AT.  22.  4. 

€ Dig.  47.  22.  3.  I. 
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ter,  they  were  deemed  illicit  a,  and  many  laws,  from  lha 
time  of  the  twelve  tables  down  to  the  times  of  the  emperors, 
were  passed  against  all  illicit  or  unauthorized  companies.* 
In  the  age  of  Augustus,  as  we  are  informed  by  Suetonius,* 
certain  corporations  had  become  nurseries  of  faction  and  dis- 
order, and  that  emperor  interposed,  as  Julius  Cssar  had  done 
before  him,*  and  dissolved  all  but  the  ancient  and  legal  cor- 
porations— cuncta  collegia,  preeter  antiquilus  constituta, 
diatraxit.  We  find,  also,  in  the  younger  Pliny,^  a singular 
instance  of  the  extreme  jealousy  indulged  by  the  Roman 
government  of  these  corporations.  A destructive  fire  in  Ni> 
comedia,  induced  Pliny  to  recommend  to  the  Emperor  Tra- 
jan, the  institution,  for  that  city,  of  a fire  company  of  150 
men,  (collegium  fabrorum,)  with  an  assurance,  that  none 
but  those  of  that  business  should  be  admitted  into  it,  and 
that  the  privileges  granted  them  should  not  be  extended  to 
any  other  purpose.  But  the  emperor  refused  the  grant,  and 
observed,  that  societies  of  that  sort  had  greatly  disturbed  the 
peace  of  the  cities  ; and  he  observed,  that  whatever  name  he 
gave  them,  and  for  whatever  purpose  they  might  be  institu- 
ted, they  would  not  fail  to  be  mischievous. 

The  powers,  capacities,  and  incapacities  of  corporations, 
under  the  English  law,  very  much  resemble  those  under  the 
civil  law  ; and  it  is  evident,  that  the  principles  of  law  appli- 
cable to  corporations  under  the  former,  were  borrowed  chiefly 
from  the  Roman  law,  and  from  (he  policy  of  the  municipal 
corporations  established  in  Britain  and  the  other  Roman  co- 
lonies, after  the  countries  had  been  conquered  by  the  Roman 
arms.  Under  the  latter  system,  corporations  were  divided  in- 
to ecclesiastical  and  lay,  civil  and  eleemosynary.  They  could 
not  purchase,  or  receive  donations  of  land,  without  a license. 


a Taylor'*  Element*  of  the  Cimt  Law,  567 — 570. 
b Ad  Aug.  32. 
f Suet.  J.  Ceuar,  42. 

J Epi*t.  b.  to.  I>etteri  42,  43. 
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nor  could  ihey  alienate  without  just  cause.  These  restraints 
bear  a striking  resemblance  to  tlie  mortmain  and  disabling 
statutes  in  the  English  law.  They  could  only  act  by  attoi^ 
ney ; and  the  act  of  the  majority  bound  the  whole  ; and  they 
were  dissolved  by  death,  surrender,  or  forfeiture,  as  with  us.* 
Corporations  or  colleges  for  the  advancement  of  learning, 
were  entirely  unknown  to  the  ancients,  and  they  are  the  fruits 
of  modern  invention.  But,  in  the  time  of  the  latter  empe- 
rors, the  professors  in  the  different  sciences  began  to  be  al- 
lowed regular  salaries  from  the  government,  and  to  become 
objects  of  public  regulation  and  discipline.  By  the  close  of 
the  third  century,  these  literary  establishments,  and  particu- 
larly the  schools  at  Rome,  Constantinople,  Alexandria,  and 
Berytus,  began  to  assume  the  appearance  of  public  institu- 
tions. Privileges  and  honours  were  bestowed  upon  the  pro- 
fessors and  students,  and  they  were  subjected  to  visitation  and 
inspection  by  the  civil  and  ecclesiastical  powers.*  It  was  not, 
however,  until  after  llie  revival  of  letters,  or,  at  least,  not  un- 
til the  13th  century,  that  colleges  and  universities  began  to 
confer  degrees,  and  to  atuiin  some  portion  of  the  authority, 
influence,  and  solidity,  which  they  enjoy  at  the  present  day.* 
The  erection  of  civil  corporations,  for  political  and  commer- 
cial purposes,  took  place  in  the  early  periods  of  the  liistory  of 
modern  Europe.  Cities,  towns,  and  fraternities,  were  invested 
with  corporate  powers  and  privileges,  and  w’ith  a large  civil 
and  criminal  jurisdiction.  These  immunities  were  sought  af- 
ter from  a spirit  of  liberty  as  well  os  of  monopoly,  and  crea- 
ted as  barriers  against  feudal  tyrarmy.  They  afforded  pro- 
tection to  commerce  and  the  mechanic  arts,  and  formed  some 
counterpoise  to  the  exorbitant  powers,  and  unchecked  rapacity 
of  the  feudal  barons.  By  this  means,  order  and  security,  in- 


a I Brotm't  Civil  if  ^dm.  Lav>,  142 — 148.  Wood'i  InH.  of  tiu 
Civil  Law,  134. 

6 1 Bro.  Civil  Law,  151.  162,  163,  164. 

( Ibid.  151,  152,  note. 
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dtisiry,  trade,  and  the  arts,  revived  in  Italy,  France,  Qermany, 
Flanders,  and  England ; and  to  the  institution  of  corpora- 
tions may  be  attributed,  in  some  considerable  degree,  the  in- 
troduction of  regular  government  and  stable  protection,  oiler 
Europe  bad,  for  many  ages,  been  deprived,  by  the  inundation 
of  the  barbarians,  of  all  the  civilization  and  science  which 
bad  accompanied  the  Roman  power.* 

But  although  corporations  were  found  to  be  very  beneficial 
in  the  earlier  periods  of  modern  European  history,  their  ex- 
clusive privileges  have  too  frequently  served  as  monopolies, 
checking  the  free  circulation  of  labour,  and  enhancing  tlie 
price  of  the  fruits  of  industry.  Dr.  Smith*  does  not  scruple 
to  consider  them,  throughout  Europe,  as  generally  injurious 
to  the  freedom  of  trade,  and  the  progress  of  improvement. 
The  propensity,  in  modern  times,  has,  however,  been  to  mul- 
tiply civil  corporations,  especially  in  these  United  States, 
where  they  have  increased  in  a rapid  manner,  and  to  a most 
astonishing  extent.  The  demand  for  charters  of  incorpora- 
tion is  not  merely  for  municipal  purposes,  but  usually  for  the 
more  private  and  special  object  of  assisting  individuals  in  their 
joint  stock  operations  and  enterprising  efforts  directed  to  the 
business  of  commerce,  manufactures,  and  the  various  details 
of  internal  improvement.  This  branch  of  jurisprudence  be- 
comes, therefore,  an  object  of  curious  as  well  os  of  deeply  in- 
teresting research.  The  multiplication  of  corporations,  and 
the  avidity  with  which  they  are  sought,  have  arisen  in  conse- 
quence of  the  power  which  n large  and  consolidated  capital 
gives  them  over  business  of  every  kind ; and  the  facility 
which  the  incorporation  gives  to  the  management  of  that 
capital,  and  the  security  which  it  affords  to  the  persons  of  the 
members,  and  to  their  property  not  vested  in  the  corporate 


a SmitA't  Inquiry  into  the  Wealth  rf  JfationM,  vol.  i.  395 — 401. 
I Robertton'e  Charla  V.  31.4.  Hailam  on  the  Middle  •dgee,  rol.  ii. 
78—80 

» Inquiry,  vol.  i.  62.  121.  130.  132.  139.  462. 
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BUxk.  The  convention  of  the  people  of  New-York,  when 
they  amended  their  constitution,  in  1821,  endeavoured  tocheck 
the  improvident  increase  of  corporations,  by  requiring  the  as- 
sent of  two  thirds  of  the  members  elected  to  each  branch  of 
the  legislature,  to  every  bill,  for  creating,  continuing,  altering, 
or  renewing,  any  body  politic  or  corporate.  Even  this  pro- 
vision seems  to  have  failed  in  its  purpose,  for  in  the  session  of 
1823,  being  the  first  session  of  the  legislature,  under  opera- 
tion of  this  check,  there  were  tliirty-nine  new  private  compa- 
nies incorpomted,  besides  numerous  other  acts,  amending  or 
altering  charters.  The  various  acts  of  incorporation  of  pri- 
vate companies,  for  banking,  manufacturing,  and  insurance 
purposes  ; for  turnpike  roads  and  toll  bridges ; and  for  many 
other  objects,  upon  which  private  industry,  skill,  and  specula- 
tion, can  be  freely  and  advantageously  employed,  constitute 
a mighty  mass  of  charters,  which  occupy  a large  part  of  the 
volumes  of  the  statute  law.  All  these  incorporations  are  con- 
tracts between  the  government  anti  the  company,  which  can- 
not ordinarily  be  affected  by  legislative  interference ; and  it 
has,  accordingly,  been  alteni|)ted  to  retain  a control  over  these 
private  incorpoiations,  by  a clause,  now  usually  inserted  in 
the  acts  of  incorporation,  that  “ it  shall  be  lawful  for  the  le- 
gislature, at  any  time  thereafter,  to  alter,  modify,  or  repetd 
the  act.”  The  value  and  effect  of  this  provision,  w'e  may 
hereafter  consider ; and  with  this  general  view  of  the  rise 
and  progress  of  corporations,  I shall  proceed  to  a more  par- 
ticular detail  of  the  general  principles  of  law,  applicable  to 
the  subject.”  ’ 


a There  haa  been  a diapoeition  aome  of  the  atatea  to  change,  in  an 
eaaential  degree,  the  character  of  incorporated  companiea,  b;  making 
the  membera  peraonally  reaponaible  in  certain  erenta,  and  to  a qualified 
extent,  for  the  debta  of  the  company.  Thia  ia  intended  aa  a check  to 
improrident  conduct  and  abuae,  and  to  add  to  the  general  aecurity  of 
creditors  ; and  the  policy  baa  been  pursued  to  a moderate  and  reasona- 
ble degree  only,  in  Rhode-Ialaod,  New-York,  Maryland,  and  South 
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II.  Of  the  various  kinds  of  corporations,  and  koto  created. 

Corporations  are  divided  into  aggregate  and  A cor- 
poration sole  consists  of  a single  person,  who  is  made  a body 
corporate  and  politic,  in  order  to  give  him  some  legal  capa- 
cities and  advantages,  and  especially  that  of  perpetuity, 
which,  as  a natural  person,  he  could  not  have.  A bishop, 
dean,  parson,  and  vicar,  are  given  in  the  English  books  as 
instances  of  sole  corporations ; and  they  and  their  successors 
in  perpetuity  take  the  corporate  property  and  privileges ; 
and  the  word  successors  is  generally  as  necessary  for  the  suc- 
cession of  property  in  a corporation  sole,  as  the  word  heirs 
is  to  create  an  estate  of  inheritance  in  a private  individual.^* 
A fee  will  pass  to  a corporation  aggregate,  without  the  word 
successors  in  the  grant,  because  it  is  a body,  which,  in  its  na- 
ture, is  perpetual ; but,  as  a general  rule,  a fee  will  not  pass  to 
a corporation  sole,  without  the  word  successors,  and  it  will 
continue  for  the  life  only  of  the  individual  clothed  with  the 
corporate  character.®  There  are  very  few  points  of  corpo- 
ration law  applicable  to  a corporation  sole.  They  cannot, 
according  to  the  English  law,  take  personal  property  in 
succession,  and  their  corporate  capacity,  in  that  respect,  is 
confined  to  real  property.**  The  corporations  generally  in 

Carolina.  But  in  Massachusetts,  by  a series  of  statutes,  passed  in 
1809,  1818,  1822  and  1827,  an  unlimited  personal  responsibility  was 
imposed  upon  the  members  of  manufacturing  corporations,  equally  as 
in  the  case  of  commercial  partnerships.  Tlie  wisdom  of  the  policy 
h is  been  strongly  questioned ; [Amer,  Juritl,  vol.  ii.  92.  art.  6.  Ihid. 
vol.  ir.  307.)  and,  on  the  other  hand,  it  has  been  supported  by  high 
authority;  (Parker,  Ch.  J.,  17  JUosr.  Rep.  334.)  and  whether  it  bo 
well  or  ill  founded,  it  is  admirably  well  calculated  to  cure  all  undue 
avidity  for  charters  of  incorporation. 

a Co.  Lilt.  8.  b.  230.  a. 

I Co.  LiU.  8.  b.  0.  a. 

e Ihid.  94.  b.,  and  notes  46.  and  47.  to  Co.  UU.  lib.  1.  Ftner, 
tit.  EttaU,  L. 

d 1 Kyd  on  Corp.  76  , 77.  Co.  Lilt.  46,  b.  But,  by  statute, 
a corporation  sole  may  be  enabled  to  take  personal  as  well  as  real 
property  by  succession  ; and  a treasurer  or  collector,  for  instance,  is 
sometimes  created  a corporation  sole,  or  quasi  corporation,  fqr  the 
purpose  of  takiiq;  bonds  and  other  personal  property  to  him  in  his 
oihcial  character,  and  of  transmitting  the  same  to  bis  successors. 

Vol.  II.  35 
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use  with  us,  are  aggregate,  or  the  union  of  two  or  more  in- 
dividuals in  one  body  politic,  with  a capacity  of  successioB 
and  perpetuity.  Besides  the  proper  aggregate  corporations, 
the  inhabitants  of  any  district,  as.  counties,  towns,  and  school 
districts,  incorporated  by  statute,  with  only  particular  pow- 
ers, are  sometimes  called  quasi  corporations.  No  private 
action,  unless  given  by  statute,  lies  against  them,  as  such  a 
corporation.  Having  no  corporate  fund,  each  inhabitant  is 
said  to  be  liable  to  satisfy  the  judgment,  if  the  statute  gives 
a suit  against  such  a community.' 

Another  division  of  corporations,  by  the  English  law,  is 
into  ecdesiaslical  and  lay.  The  former  are  those  of  which 
the  members  are  spiritual  persons,  and  the  object  of  the  in- 
stitution is  also  spiritual.  With  us,  they  are  called  religious 
corporations.  This  was  the  description  given  to  them  in 
the  act  of  New-York,  providing  generally  for  the  incorpo- 
ration of  religious  societies,^  in  an  easy  and  popular  manner, 
and  (or  the  purpose  of  managing  with  more  facility  and  ad- 
vantage, the  temporalities  belonging  to  the  church  or  con- 
gregation. Lay  corporations  are  again  divided  into  elee- 
mosynary and  civil.  An  eleemosynary  corporation  is  a 
private  charity,  constituted  for  the  perpetual  distribution  of 
the  alms  and  bounty  of  the  founder.  In  this  class  are  ranked, 
hospitals  for  the  relief  of  poor,  sick,  and  impotent  persons, 
and  colleges  and  academies  established  for  the  promotion  of 
learning  and  piety,  and  endowed  with  property,  by  public 
and  private  donations.'  Civil  corporations  are  established 


a Russell  V.  The  Men  of  Devon.  2 Term  Rey.  667.  Riddle  v. 
Proprietors  of  Locks,  tec.  on  Merrimack  River,  7 Matt.  Rep.  187., 
Parsons,  Ch.  J.  Merchants'  Bank  v.  Cook,  4 Pick.  Rep.  414.  A- 
danis  V.  Wiscasset  Bank,  i Oreenlea/’e  Rep.  361.  In  the  case  of 
the  Attorney  General  v.  Corporation  of  Exeter,  2 RueuWt  Rep. 
63.,  Lord  Eldon  held,  that  if  a fee-farm  rent  was  chargeable  on  the 
whole  of  a city,  it  might  be  demanded  of  any  one  who  bolds  property 
in  it,  and  ha  would  be  left  to  obtain  contribution  from  tbs  other 
inhabitants. 

b Act  of  5th  April,  1813,  c.  60. 

e 1 Blackt.  Com.  471.  1 Kyd  on  Corp.  25 — 27.  1 Lord  Raym, 

6.  8.  1 Pei.  537.  9 Pei.  jr.,  405.  1 Burr,  300.  Lord  Holt,  in 

Philips  V.  Bury,  cited  in  2 Term  Rep.  353. 
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for  a variety  of  purposes,  and  they  are  either  public  or  pri- 
vate. Public  corporations  are  such  as  are  created  by  the 
government  for  political  purposes,  as  counties,  cities,  towns, 
and  villages ; and  the  whole  interest  in  them  belongs  to  the 
public.  But  if  the  foundation  be  private,  the  corporation  is 
private,  however  extensive  the  uses  may  be  to  which  it  is 
devoted  by  the  founder,  or  by  the  nature  of  the  institution. 
A bank,  created  by  the  government,  for  its  own  uses,  and 
where  the  stock  is  exclusively  owned  by  the  government,  is 
a public  corporation.  So,  a hospital  created  and  endowed 
by  the  government,  for  general  purposes,  is  a public,  and 
not  a private  charity.  But  a bank,  whose  stock  is  owned 
by  private  persons,  is  a private  corporation,  though  its  ob- 
jects and  operations  partake  of  a public  nature,  and  though 
the  government  may  have  become  a partner  in  the  associ- 
ation by  sharing  with  the  corporators  in  the  stock.*  The  same 
thing  may  be  said  of  insurance,  canal,  bridge,  and  turnpike 
companies.  The  uses  may,  in  a certain  sense,  be  called 
public,  but  the  corporations  are  private,  equally  as  if  the 
franchises  were  vested  in  a single  person.  A hospital,  found- 
ed by  a private  benefactor,  is,  in  point  of  law,  a private  corpo- 
ration, though  dedicated  by  its  charter  to  general  charity.  A 
college,  founded  and  endowed  in  the  same  manner,  is  a pri- 
vate charity,  though,  from  its  general  and  beneficent  objects, 
it  may  acquire  the  character  of  a public  institution.^’  If 
the  uses  of  an  eleemosynary  corporation  be  for  general 
charily,  yet  such  purposes  will  not  of  themselves  constitute 
it  a public  corporation.  Every  charity,  which  is  extensive 
in  its  object,  may,  in  a certain  sense,  be  called  a public 
charity.  Nor  will  a mere  act  of  incorporation  change  a 
charity  from  a private  to  be  a public  one.  The  charter  of 
the  crown,  said  Lord  Hardwicke,®  cannot  make  a charity 


a Marshall,  Ch.  J.,  U.  8.  Bank  v.  Planters’  Bank,  9 Wheat.  Rep. 
907.  It  has  even  been  held,  that  a state  bank  may  be  considered 
a private  corporation,  though  owned  entirely  by  the  state.  Bank 
of  South  Carolina  V.  Gibbs,  3 M'Cord't  Rep.  377. 

6 Dartmouth  College  v.  Woodward,  4 Wheat.  Rep.  668.  The 
case  of  St.  Mary's  Church,  7 Serg.  fy  Route,  559. 
c * M.  Rep.  88. 
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more  or  less  public,  but  only  more  permanent.  It  is  ibe  ex- 
tensiveness of  ilie  object  that  constitutes  it  a public  charily. 
A charity  may  be  public,  though  rulininistered  by  a private 
corporation.  A devise  to  the  poor  of  a parish  is  a public 
charity.  The  charity  of  almost  every  hospital  and  college 
is  public,  nhile  the  corporations  are  private.  To  bold  a 
corporation  to  be  public,  because  the  charily  was  pnblic, 
would  be  to  confound  the  popular  «ith  the  strictly  legal 
sense  of  terms,  and  to  jar  w ith  the  whole  current  of  de- 
cisions since  the  time  of  Lord  Coke.» 

In  England,  corporations  are  created,  and  exist,  by  pre- 
scription, by  royal  charter,  and  by  act  of  parliament.  With 
us,  they  are  created  by  authority  of  the  legislature,  and  not 
otherwise.  There  are,  however,  several  of  the  corpora- 
tions now  existing  in  this  country,  civil,  religious,  and  elee- 
mosynary, which  owed  their  origin  to  the  crown,  under  the 
colony  administration.  Those  charters  granted,  prior  to 
the  revolution,  were  upheld  either  by  express  provision  in 
the  constitutions  of  the  states,  or  by  general  principles  of 
public  and  common  law  of  universal  reception  ; and  they 
were  preserved  from  forfeiture  by  reason  of  any  nonuser  or 
misuser  of  their  powers,  during  the  disorders  which  neces- 
sarily attended  the  revolution.  There  is  no  particular  form 
of  words  requisite  to  create  a corporation.  A grant  to  a 
body  of  men  to  hold  mercantile  meetings,  has  been  held  to 
confer  a corporate  capacity.*"  A grant  of  lands  to  a county 
or  hundred,  rendering  rent,  would  create  them  a corpora- 
tion for  that  single  intent,  without  saying,  to  tliem  and 
their  successors.” 

There  is  no  doubt  that  corporations,  as  well  as  other 
private  rights  and  franchisee,  may  also  exist  in  this  countiy 


a Sutton's  Hospital,  10  Co.  23.  Lord  Hardwicke,  in  2 ^llt.  87. 
Lord  Holt,  in  I’hilijw  v.  Bury,  2 T/rrn  Rrp.8o2.  The  opinions  of 
the  judges  in  Dartmouth  College  v.  Woodward.  4 Wheat.  Rep.&\8. 

b The  case  of  Sutton’s  Hospital,  10  Co.  27,  28.  30.  1 RoI.Mt. 

tit.  Corporation,  F.  Denton  v.  Jackson,  2 ./otiw.  Ch.  Rep.  32.';. 

e Dijer't  Rep.  100.  a.  pi.  70.,  cited  as  good  law  by  LordKen- 
yon,  in  2 Term  Rep.  672.  1 RdI.  Ahr.  tit.  Corporahont,  F.  8,  4. 
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by  prescription  ; which  presupposes  and  is  evidence  of  a 
grant,  when  the  acts  and  proceedings  on  which  the  pre- 
sumption is  founded  could  not  have  lawfully  proceeded 
from  any  other  source.®  It  requires  the  acceptance  of  the 
charter  to  create  a corporate  body  ; for  the  government  can- 
not compel  persons  to  become  an  incorporated  body  without 
their  consent,  or  the  consent  of  at  least  the  major  part  of 
them.**  The  acceptance  may,  in  many  cases,  be  inferred 
from  the  acts  of  the  majority  of  the  corporators  ; and  a 
written  instrument,  or  vote  of  acceptance,  is  not  indispen- 
sable.** 

III.  Of  the  powers  and  capacities  of  corporations. 

When  a corporation  is  duly  created,  many  powers,  rights, 
and  capacities  are  annexed  to  it.  Some  of  them  are  deemed 
to  be  necessarily  and  inseparably  incident  to  a corporation 
by  tacit  operation,  without  any  express  provision  ; though 
it  is  now  very  generally  the  practice,  to  specify,  in  the  act 
or  charter  of  incorporation,  the  powers  and  capacities  with 
which  it  is  intended  to  endow  the  corporation. 

(1.)  Of  their  ordinary  powers. 

The  ordinary  incidents  to  a corporation  are,  1.  To 
have  perpetual  succession,  and,  of  course,  the  power  of 
electing  members  in  the  room  of  those  removed  by  death 
or  otherwise ; 2.  To  sue  and  be  sued,  and  to  grant  and 
to  receive,  by  their  corporate  name;  3.  To  purchase  and 
hold  lands  and  chattels;  -I.  To  have  a common  seal; 


a Dillingham  v.  Snow,  3 -Va»».  Rep.  ?76.  Stockbridpe  v.  West 
Stockbridge,  12  400.  Hagerstown  Turnpike  Co.  v.  Creeger,  6 

Ilnrr.  If  .ln!mn.  M2.  Green  v.  Dennis,  6 Conn.  Rep.  302.  Angell 
t(  Ame$  on  Corporationt,  40,  41. 

b Yates,  J.,  4 Burr.  2200.  Lord  Kenyon,  3 TVrm  Rep.  240.  El- 
lis V.  Marshall,  2 Matt.  Rep.  269.  Lincoln  and  Ken.  Bank  v.  Rich- 
ardson, 1 Grrenlen/'e  Rep.  79. 

c Charles  River  Bridge  v.  Warren  Bridge,  7 Pick.  Rep.  544. 
Parker,  Ch.  J.,  and  Wilde,  J.  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  Rep.  70,  71. 
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5.  To  make  by-laws  for  the  governinent  of  the  corpora- 
tion ; 6.  The  power  of  amotion,  or  removal  of  mem- 

bers. Some  of  these  powers  are  to  be  taken,  in  many  in- 
stances, with  much  modification  and  restriction ; and  the  es- 
sence of  a corporation  consists  only  of  a capacity  to  have 
perpetual  succession,  under  a special  denomination,  and  an 
artificial  form,  and  to  take  and  grant  property,  contract 
obligations,  and  sue  and  be  sued,  by  its  corporate  name,  and 
to  receive  and  enjoy,  in  common,  grants  of  privileges  and 
immunities.*  According  to  the  doctrine  of  Lord  Holt,'’ 
neither  the  actual  possession  of  property,  nor  the  actual 
enjoyment  of  franchises,  are  of  the  essence  of  a corpo- 
ration. 

(2.)  Of  quasi  corporations. 

There  are  some  persons  who  have  a corporate  capacity 
only  for  a particular  specified  end.  Thus,  the  supervisors 
of  a county,  the  loan  officers  and  commissioners  of  loans, 
the  supervisors  of  towns,  the  overseers  of  the  poor,  the  com- 
missioners of  common  schools,  the  commissioners  of  high- 
ways, and  trustees  of  school  districts,  arc  all  invested  with  cor- 
porate attributes  SU&  fflot/o.  The  supervisors  of  the  county 
can  take  and  hold  lands  for  the  use  of  the  county ; and  all 
those  several  bodies  of  men  are  enabled  to  sue  in  their  of- 
ficial name  upon  contracts  made  with  their  predecessors.* 
Every  county  and  town  is  declared,  by  law,  to  be  a body 
politic  for  certain  purposes."*  So,  at  common  law,  every 
parish  or  town  was  a corporation  for  local  necessities,  and 
the  inhabitants  of  a county  or  hundred  might  equally  be 
incorporated  for  special  ends.*  In  short  the  English  law 


a 1 Kyd  on  Corp.  13.  69,  70.  1 Blackt.  Com.  475,  476.  .V.  T. 

Hevised  SUUuUt,  vol.  i.  599. 
b The  King  v.  The  City  of  London,  Skinner,  310. 
f JV".  Y.  R.  L.  vol.  ii.  473. 
d Ibid.  vol.  i.  337.  364. 

e Uobarl,  313.  5 Co.  63.  Chamberlain  of  London's  rnee,  1 

Jlfod.  B«j).  1 94.  Rogers  V.  Davenant,  Dyer'»  100.  Lord  Ken- 
yon, in  3 Term  Rep.  673. 
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affords  many,  and  our  American  law  more  numerous  exam- 
ples, of  persons  and  collective  bodies  of  men  endowed  with 
a corporate  capacity,  in  some  particulars  declared,  and 
without  having  in  any  other  respect  the  capacities  incident 
to  a corporation.* 

(3.)  Of  corporations  as  trustees. 

A corporation  being  merely  a political  institution,  it 
has  no  other  capacities  or  powers  than  those  which  are  ne- 
cessary to  carry  into  effect  the  purposes  for  which  it  was 
established.-  A corporation  is  incapable  of  a personal  act 
in  its  collective  capacity. It  cannot  be  considered  as  a 
moral  agent,  and,  therefore,  it  cannot  commit  a crime,  or 
become  the  subject  of  punishment,  or  take  an  oath,  or  ap- 
pear in  person,  or  be  arrested  or  outlawed.*’  It  is  said, 
likewise,  that  a corporation  cannot  be  seised  of  lands  to  the 
use  of  another,  and  that  it  is  incapable  of  any  use  or  trust, 
and  consequently  that  it  cannot  convey  lands  by  bargain 
and  sale.*’  But  the  objection,  that  a corporation  could  not 
convey  by  bargain  and  sale,  was  utterly  rejected  by  the 
C.  B.,  in  the  case  of  Sir  Thomas  HoUand  v.  Bonis,*  as  a 
dangerous  exception  to  the  capacity  to  convey;  and  at  this 
day  the  only  reasonable  limitation  is,  that  a corporation 


a Jackson  v.  Hartwell,  8 Johns.  Rep.  330.  Denton  v.  Jackson, 

1 Johns.  Ch.  Rep.  3^.  Todd  v.  Birdsall,  I Coteen's  Rep.  260. 
Grant  v.  Fancher,  S Ibid.  309.  North  Hempstead  v.  Hempstead, 

2 Wendell's  Rep.  109.  School  District  in  Rumford  v.  Wood,  13 
Mass.  Rep.  193.  Overseers  of  N.  W.  v.  Overseers  of  8.  W.,  3 
Serg.  If  Ratele,  117.  Angell  Sf  Ames  on  Corporations,  16. 

b I Kyd  on  Corp.  225. 

e 1 Ibid.  11, 12.  1 Blacks.  Com.  477.  From  the  current  of  mo. 

dem  decisions,  there  can  be  no  doubt,  however,  that  a corporation, 
equally  with  an  individual,  may  gain  a freehold  by  a disseisin  com- 
mitted by  its  agent,  whether  authorized  by  deed  or  vote.  Angell  Sf 
Ames  on  Corporations,  103. 

d Bro.  tit.  Uses,  pi.  10.  Bacon  on  Uses,  SI.  Gilbert  on  Uses, 
by  Sugden,  8,  7. 
e 3 Leon,  175. 
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cannot  be  seised  of  land  in  trust,  for  purposes  foreign  to 
its  institution.'^  But  equity  will  now  ^compel  corpora- 
tions to  execute  any  lawful  trust  which  may  be  reposed 
in  them ; and,  in  the  case  of  the  Trusleet  of  Phillipt' 
Academy  \.  King,''  it  was  held,  that  a corporation  was  capa- 
ble of  taking  and  holding  property  as  a trustee.  Many 
corporations  arc  made  trustees  for  charitable  purposes,  and 
are  compelled,  in  equity,  to  perform  their  trusts.'  Corpo- 
rations appear  to  be  deemed  competent  to  perform  the  du- 
ties of  trustees,  and  to  be  proper  and  safe  depositaries  of 
trusts ; and  among  the  almost  infinite  variety  of  purposes 
for  which  corporations  are  created  at  the  present  day,  we 
find  them**  authorized  to  receive  and  take  by  deed  or  de- 
vise, in  their  corporate  capacity,  any  property,  real  and 
personal,  in  trust,  and  to  assume  and  execute  any  trust  so 
created  and  declared.  The  court  of  chancery  is  vested 
with  the  same  jurisdiction  over  these  corporate  trusts,  which 
it  ordinarily  possesses  and  exercises  over  other  trust  estates. 
Corporations  are  also  created  with  trust  powc.'s  of  another 
kind  ; as  fur  the  purpose  of  loaning  money  on  a deposit  of 
goods  and  chattels,  by  w^-y  of  pledge  or  security.'  It  will 


a Jackson Hartwell,  8 yoAn*.  ijrp.  422. 

6 12  Jiffiss.  Rep.  54C. 

c Green  v.  Rutherforth,  1 Vei.  462. 460.  470. 475.  Cilberl  on  U$ft, 
!>y  Sugden,  7.  note.  1 Kyd  on  Corp.  72.  2 Jolim.  Ck.  Rep.  384.  389. 
Mr  Preston,  in  his  Treatiie  on  Conveyancing,  voi.  ii.  247.254 — 2S7. 
263.,  insists,  that  the  more  approved  authority  and  better  opinion  is, 
that  a corporation  cannot  stand  eeited  to  a net  on  a conveyance  to 
them,  though  a corporation  may  be  a cestui  que  use.  In  one  case  it 
has  been  admitted,  that  a corporation  might  give  a use  ; and  there- 
fore a bargain  and  sale  in  fee  by  a corporation  would  be  good.  But 
if  a corporation  can  give  a use,  it  can,  upon  the  same  principle, 
equally  stand  seised  to  a use ; and  the  rule  ought  to  be  consistent 
and  uniform,  cither  that  a corporation  con  give  and  stand  seised  to 
a use,  or  that  they  can  do  neither. 

d See  Farmers’  Fire  Insurance  and  Loan  Company,  Lam  of  -V. 
r.  April  1 7th,  1822,  c.  240. 

e The  New-York  Lombard  Astoeiation,  Lates  cf  Jf.  F.  April  8th, 
1824,  c.  187. 
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soon  become  difficult  to  trace  the  numerous  and  compli- 
cated modifications  which  corporations  are  made  to  assume, 
and  the  much  greater  diversity  of  objects  for  which  they  are 
created.  We  are  multiplying,  in  tliis  country,  to  an  unpa- 
ralleled extent,  the  institution  of  corporations,  and  giving 
them  a flexibility  and  variety  of  purpose,  unknown  to  the 
Roman  or  the  English  law.  The  study  of  this  title  is  be- 
coming every  year  more  and  more  interesting  and  import- 
ant. 


(4)  Of  their  capacity  to  hold  lands,  and  to  sue  and  hesued. 

It  was  incident,  at  common  law,  to  every  corporation,  to 
have  a capacity  to  purchase  and  alien  lands  and  chattels, 
unless  they  were  specially  restrained  by  their  charters,  or 
by  statute.'  Independent  of  positive  law,  all  corporations 
have  the  absolute  jus  disponendi,  neither  limited  as  to  ob- 
jects, nor  circumscribed  as  to  quantity.  This  was  so  un- 
derstood by  the  bar  and  court,  in  the  modern  case  of  The 
Mayor  and  Commonalty  of  Colchester  v.  Loicten  and  this 
common  law  right  of  disposition  continued  in  England  until 
it  was  taken  away,  as  to  religious  corporations,  by  several 
restraining  statutes,  in  the  reign  of  Elisabeth.  We  have 
not  re-enacted  in  New-York  those  disabling  acts;  but  the 
better  opinion,  upon  the  construction  of  the  statute  for  the 
incorporation  of  religious  societies,^  is,  that  no  religious  cor- 
poration can  sell  in  fee  any  real  estate  without  the  chancel- 
lor’s order.  The  powers  given  to  the  trustees  of  religious 
societies  incorporated  under  that  act,  arc  limited  to  purchase 
and  hold  real  estate,  and  then  to  demise,  lease,  and  improve 
the  same  for  the  use  of  the  congregation.  This  limitation 
of  the  corporate  power  to  sell,  is  confined  to  religious  cor- 


a Co.  Liu,  44.  a.  300.  b.  1 SiJ.  1SI.  note  at  the  end  of  the  case, 
to  Co.  30.  b.  IKydonCorp.  76.  78.108.  115.  Com.  £>^.  tit. 
Franchite,  11.  15,  IG,  17,  18. 

6 1 Vu.  if  Bta.  226.  237.  240. 244. 

e Law!  <(f  JV.  Y.  seas.  36.  c.  60  sec.  1 1 . This  act  has  not  been 
either  revised  or  repealed.  See  JV.  Y.  Revued  Slotulei,  vol.  iii.  298. 

VoL  II.  36 
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porationt ; and  allothers  can  buy  and  sell  at  pleasure, except 
fo  far  as  they  may  be  specially  restricted  by  their  charters, 
or  by  statute.  Corporations  have  a fee  simple  for  the  pur* 
pose  of  alienation,  but  they  have  only  a determinable  fee  for 
the  purposes  of  enjoyment.  On  the  dissolution  of  the  cor- 
poration, the  reverter  is  to  the  original  grantor  or  his  heirs ; 
but  the  grantor  will  be  excluded  by  the  alienation  in  fee, 
and  in  that  way  the  corporation  may  defeat  the  possibility 
of  a reverter.* 

lu  England,  corporations  arc  rendered  incapable  of  pur- 
chasing lands  without  the  king’s  license ; and  this  restriction 
extends  equally  to  ecclesiastical  and  lay  corporations,  and  is 
founded  upon  a succession  of  statutes  from  magna  carta,  9 
Hen.  III.  to  9 Geo.  II.,  which  took  away  entirely  the  capa- 
city which  was  vested  in  corporations  by  the  common  law. 
These  statutes  are  known  by  the  name  of  the  statutes  of 
mortmain ; and  they  were  introduced  during  the  establish- 
ment and  grandeur  of  the  Roman  church,  to  check  the  ec- 
clesiastics from  absorbing  in  perpetuity,  in  hands  that  never 
die,  all  the  lands  of  the  kingdom,  and  thereby  withdrawing 
them  from  public  and  feudal  charges.  The  earlier  statutes 
of  mortmain  were  originally  levelled  at  the  religious  houses  ; 
but  the  statute  of  15  It.  II.  c.  5.  declared,  that  civil  or  lay 
corporations  were  equally  within  the  mischief,  and  within 
the  prohibition ; and  this  statute  made  lands  conveyed  to 
any  third  person,  for  the  use  of  a corporation,  liable  to 
forfeiture,  in  like  manner  as  if  conveyed  directly  in  mort- 
main." We  have  not  re-enacted  the  statutes  of  mortmain 
in  New-York;  and  the  only  legal  check  to  the  acquisition 
of  lands  by  corporations,  consists  in  those  special  restrictions 
contained  in  the  acts  by  which  they  are  incorporated,  and 
which  usually  confine  the  capacity  to  purchase  real  estate 
to  specified  and  necessary  objects ; and  to  the  force  to  be 
given  to  the  exception  of  corporations  out  of  the  statute  of 


a Pretlm  on  Estetft.  vol.  ii.  .^0. 

6 Co  T.ill.  2.  b.  2 Blackt.  Com.  268 — 274.  and  1 lilackt.  Com. 
497. 
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wills,*  which  declares,  that  all  persons,  other  than  bodies 
politic  and  corporate,  may  be  devisees  of  real  estate. 

The  statutes  of  mortmain  are  in  force  in  the  state  of 
Pennsylvania.  It  has  been  there  held  and  declared,  by  the 
judges  of  the  supreme  court  of  that  state,'’  that  the  Eng- 
lish statutes  of  mortmain  have  been  received,  and  consider- 
ed the  law  of  that  state,  so  far  as  they  were  applicable  to 
their  political  condition  ; and  that  they  were  so  far  appli- 
cable, “ that  all  conveyances  by  deed  or  will,  of  lands,  te- 
nements, or  hereditaments,  made  to  a body  corporate,  or 
for  the  use  of  a body  corporate,  were  void,  unless  sanction- 
ed by  charter,  or  act  of  assembly.”  In  the  other  states,  it 
is  understood,  that  the  statutes  of  mortmain  have  not  been 
re-enacted,  or  practised  upon  ; and  the  inference  from  the 
statutes  creating  corporations,  and  authorizing  them  to  hold 
real  estate  to  a certain  limited  extent,  is,  that  our  statute 
corporations  cannot  take  and  hold  real  estate  for  purposes 
foreign  to  their  institution.”  As  we  have  no  general  statutes 
of  mortmain,  perhaps  a legally  constituted  corporation  in 
another  state  can  purchase  and  hold  lands  ad  libitum  in 
New-York,  provided  their  charter  gave  them  the  competent 
power.  A corporation  may  take  a mortgage  upon  land  by 
way  of  security  for  loans  made  in  the  course  and  accord- 
ing to  the  usage  of  its  lawful  operations  ; or  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealing. 
Such  acts  are  generally  provided  for  in  the  charters  of  in- 
corporation ; and  without  such  a special  authority,  it  would 
seem  to  he  implied  in  the  reason  and  spirit  of  the  grant,  if 
the  debt  was  bona  fide  created  in  the  regular  course  of 
business.'^ 

Corporations  have  a capacity  to  sue  and  be  sued  by  their 
corporate  name.  Private  moneyed  corporations  are  not 


a 3t  fftn.  Vlll.  c.  t.  JV.  K.  iUvued  StototM,  vol. ii.  57.  sec.  3. 
ft  3 Binmt/’t  Rep.  App.  086. 
c First  Parish  in  Sutton  v.  Cole,  3 Pick.  Rep.  838. 
d Silver  Lake  Bank  v.  North,  4 Johtu.  Ch.  Rep.  370.  Baird  v. 
B^k  of  Washington,  1 1 Serg.  Ramie,  4H. 
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only  liable  to  be  sued  like  private  individuals,  for  breaches 
of  contract,  but  they  may  be  sued  by  a special  action  on  the 
case  for  neglect  and  breaches  of  duly,  and  in  actions  of 
trespass  and  trover  for  damages  resulting  from  trespasses 
and  torts  committed  by  their  agents  under  their  authority.* 
From  their  inability  to  be  arrested,  corporations  are  to  be 
sued  by  original  writ  or  summons ; and,  at  common  law, 
they  might  be  compelled  to  appear  by  distress  or  seizure  of 
their  property.”  A foreign  corporation,  in  the  character  of 
its  members  as  aliens,  (unless  they  be  alien  enemies,)  may 
sue  in  the  federal  courts.”  They  may  sue,  in  New-York, 
even  upon  a mortgage  taken  upon  lands  as  security  for  a 
debt.'*  The  same  rule,  allowing  corporations  of  one  state 


a Yarborough  v.  The  Bank  of  England,  16  EatCt  Rep.  6.  Town- 
send v.  Susquehanna  Turnpike,  6 Johns,  Rep.  90.  Gray  v.  Port- 
land Bank,  6 Mass.  Rep.  364.  Chestnut  Hill  Turnpike  v.  Rutter,  4 
Serg.  tf  RawU,  6.  Fowle  v.  Common  Council  of  Alexandria,  3 
Peters’  U.  S.  Rep.  398. 

b The  process,  pleadings  and  other  proceedings  at  law  and  in 
equity,  in  suits  by  and  against  corporations,  are  fully  discussed,  and 
with  a reference,  in  the  most  ample  manner,  to  English  and  Ameri- 
can authorities,  in  Angelt  lf  Ames'  Treatise  onCorporations,  c.  17.  The 
recent  statute  law  of  New-York  (-Y.  V,  Revised  Statutes,  vol.  ii.  437.) 
has  simplified  tlie  common  law  proceedings,  by  directing  that  the  writ, 
or  first  process,  against  a body  corporate,  be  served  on  the  president, 
presiding  officer,  cashier,  secretary,  or  treasurer ; and  if  the  process 
be  returned  served,  that  the  plaintiff,  instead  of  being  driven  to  com- 
pulsory and  vexatious  steps  to  compel  an  appearance,  may  enter  an 
appearance  for  the  defendants  of  course,  and  proceed,  as  in  cases 
of  personal  actions  against  natural  persons. 

c Society  for  Propagating  the  Gospel  v.  Wheeler,  2 Gatl.  Rep. 
105. 

d Silver  Lake  Bank  v.  North,  4 Johns.  Ch.  Rep.  370.  It  is  now 
settled  by  statute,  (JV'.  Y.  Revised  Statutes,  vol.  ii.  457.,)  that  a foreign 
corporation  may,  upon  giving  security  for  the  payment  of  the  costs 
of  suit,  prosecute  in  the  courts  of  the  state,  in  the  same  manner,  and 
under  the  same  checks,  as  domestic  corporations. 
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to  sue  in  another,  has  been  declared  in  several  of  the  other 
states,*  but  doubted  in  South  Carolina. 

(5.)  Of  their  right  to  hold  to  charitable  me*. 

It  has  been  a question  of  grave  import,  and  difficult  solu- 
tion, whether  a corporation,  instituted  as  a charity,  could 
be  permitted  to  become  the  cestui  que  trust  of  lands  devised 
for  charitable  uses.  Corporations  arc  excepted  out  of  the 
statute  of  wills,  and  it  has  been  decided,  that  they  cannot 
be  directly  devisees  at  law.s  But,  in  England,  by  the  sta- 
tute of  43  Eliz.  c.  4.,  commonly  called  the  statute  of  cha- 
ritable uses,  lands  may  be  devised  to  a corporation  for  a 
charitable  use,  and  the  court  of  chancery  will  support  and 
enforce  the  charitable  donation.  The  various  charitable 
purposes  which  will  be  sustained  are  enumerated  in  the 
statute;  and  the  administration  of  justice,  in  this  or  in  any 
other  country,  would  be  extremely  defective,  if  there  was 
no  power  to  uphold  such  dispositions.  The  statute  of 
Elizabeth  has  not  been  re-enacted  in  New-York,  New-Jer- 
sey,  Pennsylvania,  or  Maryland,  and  probably  not  in  any 
of  the  United  States  and  the  inquiry  then  is,  whether  a 
court  of  equity  has  power  to  execute  and  enforce  such  trusts 
as  charities,  independent  of  any  statute,  and  when  no  sta- 
tute declares  them  unlawful.  The  statute  of  wills  merely 


a Williamson  v.  Smoot,  7 Mnriin't  Louis,  Rep.  SI.  N.  Y.  Fire 
Ins.  Co.  V.  Ely,  5 Conn.  Rep.  SCO.  ilank  of  Marietta  v.  Pindalf,  S 
Randolph’s  Rep.  465. ; but  in  this  last  case,  it  was  held,  that  the 
bank  of  anotlier  state  could  not  enforce  a primary  contract  made  in 
Virginia.  A foreign  corporation  is  permitted  to  sue  in  tlio  English 
courts.  (Henriques  v.  Dutch  \V.  India  Co.,  2 Ld.  Raym.  1532.  So, 
a sovereign  may  sue,  in  England,  in  equity  ns  well  ns  at  law.  Hul- 
letv.  King  of  Spain,  1 Pnu>'s  Rep.  169. 

6 Brown  v.  Minis,  I M-Cord's  Rep.  80. 
c Jackson  v.  Hammond,  2 Caines'  Cases  in  Error,  337. 
d We  know  of  no  state  in  this  union,  say  the  authors  of  a learned 
and  valuable  treatise  on  corporations,  recently  published,  in  which 
the  statute  of  charitable  uses,  43  Elis.,  is  in  force.  Jlngell  Ames 
oa  Corporations,  97. 
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excepts  corporations  from  the  description  of  comp>etent  de- 
visees ; and  there  is  nothing  in  the  act  declaring  it  unlawful 
for  a corporation  to  take  for  a charitable  use.  They  are 
left  in  the  same  state  as  if  the  statute  of  wills  had  not  been 
passed  ; and  the  question  is,  whether  a court  of  equity  may 
sustain  and  enforce  a devise  to  or  for  the  use  of  a corpora- 
tion, provided  the  object  be  a charity  in  itself  lawful  and 
commendable.'^ 

The  case  of  The  Baptist  Association  v.  Hart,^  has 
thrown  embarrassment  over  this  question.  It  was  there  said, 
that  the  statute  of  Elizabeth  did  give  validity  to  some  devi- 
ses to  charitable  uses,  which  were  not  valid  without  the  aid 
of  tlie  statute  ; and  the  opinion  of  the  chief  justice  seemed 
rather  to  be,  (for  there  was  no  authoritative  decision  of  the 
court  on  the  point,)  that  the  original  interference  of  chancery 
on  the  subject  of  charities,  where  the  cestui  que  trust  had  not 
a vested  equitable  interest,  was  founded  on  the  statute  of 
Elizabeth ; and  that,  independent  of  the  statute,  a court  of 
equity  would  not  suyain  a charitable  bequest,  where  no 
legal  interest  was  vested.  The  accuracy  of  this  conclusion 
remains  yet  to  be  established  by  judicial  sanction  ; and 
there  is  a recent  and  direct  authority  against  it,  in  the  case 
of  The  Orphan  Asylum  Society  v.  M'Cartee,  in  which  it 
was  decided,  in  New-York,  by  Chancellor  Jones,  after  a 
very  elaborate  discussion  and  consideration,  that  a devise  of 
lands  to  executors,  in  trust  for  a charitable  corporation,  for 
charitable  purposes,  was  a legal  and  valid  trust,  to  be  en- 
forced in  equity.  Lord  Northington,  in  the  case  of  The 
Attorney  General  v.  Tancred,’^  affirmed,  that  devises  to  cor- 
porations, though  void  under  the  statute  of  wills,  were  al- 
ways considered  as  good  in  equity  if  given  to  charitable 
uses ; and  that  the  uniform  rule  of  the  court  of  chancery 


a In  the  cuse  of  The  Trustees  of  Phillips  Acadetny  v.  King,  H 
Jtfflj*.  Rep.  546., it  was  adjudged,  that  an  aggregate  corporation  waa 
capable  from  its  nature,  unless  specially  disqualified,  of  taking  and 
bolding  property  as  a trustee. 
b 4 Wheal.  Rep.  1. 

c 1 EJen'e  Rep.  10.  1 Wm.  Blacki.  Rep.  91. 
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before,  as  well  as  at  and  after  the  statute  of  Eliiabeth,  was, 
that  where  the  uses  were  charitable,  and  the  grantor  com- 
petent to  convey,  the  court  would  aid  even  a defective  con- 
veyance to  uses.  This  same  principle  has  been  advanced 
in  other  cases,  and  by  very  high  authority.*  The  weight  of 
opinion  and  argument  would  seem  to  be  in  favour  of  an 
original  and  necessary  jurisdiction  in  chancery,  in  respect 
to  bequests  and  devises  in  trust,  to  persons  competent  to 
take  for  charitable  purposes,  when  the  general  object  of  the 
charity  was  specific  and  certain,  and  not  contrary  to  any 
positive  rule  of  law. 

The  elements  of  the  doctrine  of  the  English  chancery 
relating  to  charitable  uses,  are  to  be  found  in  the  civil  law  ;*> 
and  it  is  questionable  whether  the  English  system  of  cha- 
rities is  to  be  referred  exclusively  to  the  statute  of  Eliza- 
beth: That  statute  has  been  resorted  to  as  a guide,  because 

it  contained  the  largest  enumeration  of  just  and  meritorious 
charitable  uses ; and  it  may,  perhaps,  be  considered  rather 
as  a declaratory  law  of  previously  recognised  charities,  than 
as  creating,  as  some  cases  have  intiinated,°  the  objects  of 
chancery  jurisdiction  over  charities.  If  the  whole  jurisdic- 
tion of  equity  over  charitable  uses  and  devises  was  grounded 
on  the  statute  of  Elizabeth,  then  we  are  driven  to  the  con- 
clusion, that,  as  the  statute  lias  never  been  re-enacted,  our 
courts  of  equity  in  this  country  arc  cut  off  from  a large 
field  of  jurisdiction,  over  some  of  the  most  interesting  and 
meritorious  trusts  that  can  possibly  be  created,  and  confided 
to  the  integrity  of  men.  It  would  appear,  from  the  pream- 


a iP.  Wmt.  119.  2 ytm.  Rep.  342.  WUmol’tOpin{oru,24.Z3. 

1 Bro.  15.  7 Pet.  69.  In  the  case  of  the  Attorney  General  v. 
Mayor  of  Dublin,  1 Bligh’i  Rep.  347.,  Lord  Redesdale  declared,  that 
the  statute  of  Elizabeth  created  no  new  law  on  the  subject  of  chari- 
table uses,  but  only  a new  and  ancillary  jurisdiction. 

b Oxl«,lib.  1. 1.  2.  8.  19.  20.  tit.  3.  s.  38.  Dig.  33,  2.  16.  Stra- 
han’s  note  to  Domal,  b.  1.  tit.  1.  s.  16.  Suinbume,  part  6.  s.  1. 

a Domal,  b.  3.  tit.  1.  s.  6. — b.  4.  tit.  2.  s.  2.  6 b.  3.  tit.  1.  s.  6. 

C 1 CA.  Cru.  134.  267.  6 Doic’t  Rep.  136, 
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ble  to  the  statute  of  Elizabeth,  that  it  did  not  intend  to  give  ' 
any  new  validity  to  charitable  donations,  but  rather  to  pro- 
vide a new  and  more  effectual  remedy  for  breaches  of  those 
trusts.' 

(6.)  Their  pouxrs  to  make  contracts. 

It  was  an  ancient  and  technical  rule  of  the  common  law, 
that  a corporation  could  not  manifest  its  intentions  by  any 
personal  act  or  oral  discourse,  and  that  it  spoke  and  acted 
only  by  its  common  seal.*’  Afterwards,  the  rule  was  relax- 
ed, and,  for  the  sake  of  convenience,  corporations  were 
permitted  to  act,  in  ordinary  matters,  without  deed,  as  to 
retain  a servant,  cook,  or  butler.°  The  case  in  12  Hen. 


a In  Dashiell  v.  Attorney  General,  5 Harr.  If  Johtu.  392.,  it  was 
decided,  after  an  able  discussion,  that  independent  of  the  statute  of 
43  Elix.,  (and  which  had  not  been  adopted  in  Maryland,]  a court  of 
chancery  cannot  sustain  and  enforce  a devise  to  charitable  uses, 
which  would,  without  the  statute,  have  been  void  at  law',  as  vague 
and  indefinite.  But,  in  Witman  v.  Lex,  17  Serg.  if  Ramie,  88.,  it 
was  held,  that  a bequest  to  St.  Michael  and  Zion  churches,  in  Phi- 
ladelphia, the  interest  to  be  laid  out  in  bread  annually  for  ten  years, 
for  the  poor  of  the  Lutheran  congregation,  was  a valid  bequest. 
Though  the  statute  for  charitable  uses,  of  43  Etiz.,  was  not  extended 
to  Pennsylvania,  yet,  the  principles  adopted  in  chancery,  in  the  ap- 
plication of  that  statute,  applied  as  part  of  the  common  law.  Where 
the  object  mat  dejined,  and  the  instrument  not  inadequate,  they  would 
give  relief  to  the  extent  of  the  English  chancery.  The  bequest,  in 
the  case  in  9 Vet.  399.,  would  be  good  there.  It  is  immaterial 
whether  the  person  to  take  be  in  eite  or  not,  or  how  uncertain 
the  objects  may  be,  provided  there  be  a diecretionary  power 
vetted  any  mhtre  over  the  application  of  the  testator's  bounty 
to  these  objects.  If  the  intention  sufficiently  appears  on  the 
bequest,  it  would  be  held  valid.  The  decree,  in  the  case  of  The 
Orphan  Asylum  Society  v.  M'Cartce,  was  reversed  on  appeal  to  the 
court  of  errors  of  New-York ; (9  Comen's  Rep.  437. ;)  but  it  was  on 
the  ground  that  the  devise  to  the  corporation  was  direct,  and  not  a 
trust  for  the  corporation;  and  the  opinion  of  Chancellor  Jones,  on 
that  point,  remains  undisturbed.  The  question  relative  to  the  juris- 
diction of  chancery  over  devises  to  charitable  uses,  remains  to  be  de- 
finitively settled  in  this  country.  See  infra,  vol.  iv.  lec.  68. 

6 Davies'  Rep.  l£l.,  the  case  of  the  Dean  and  Chapter  of  Femes, 
e Ploied.  Rep.  91.  b.  2 Sound.  Rep.  305.  3 P.  Jf'mt.  423.  arg., 

and  t Kyd  on  Corp.  260. 
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VII.  25.*  was,  tliat  a bailiff,  as  a servant  to  a corporation, 
could  justify  without  being  authorized  by  deed  ; but  that  no 
interest  could  depart  from  a corporation,  as  a lease  for 
years,  a license  to  take  fees,  and  a power  of  attorney  to 
make  livery,  without  deed.  So,  in  Manby  v.  Long,''  it  was 
held,  that  a bailiff  to  a corporation,  for  the  purpose  of  dis> 
tress,  did  not  require  an  appointment  in  writing.  In  Rex  v. 
Bigg,’'  the  old  rule  was  still  further  relaxed  ; and  it  seems  to 
have  been  established,  that  though  a corporation  could  not 
contract  directly,  except  under  their  corporate  seal,  yet 
they  might,  by  mere  vote,  or  other  corporate  act,  not  under 
their  corporate  seal,  appoint  an  agent,  whose  acts  and  con- 
tracts, within  the  limit  of  his  authority,  would  be  binding 
on  the  corporation.  In  a case  as  late  as  it  was  held, 

that  the  agreement  of  a major  part  of  a corporation,  enter- 
ed in  the  corporation  books,  though  not  under  the  corpo 
rate  seal,  would  be  decreed  in  equity.  In  Yarborough  v. 
The  Banl:  of  England,”  it  was  admitted,  that  a corporation 
might  be  bound  by  the  acts  of  their  servants,  though  not 
authorized  under  their  seal,  if  done  within  the  scope  of  their 
employment.  At  last,  after  a full  review  of  all  the  authori- 
ties, the  old  technical  rule  was  condemned  as  impolitic,  and 
essentially  discorded ; for  it  was  decided  by  the  supreme 
court  of  the  United  Stales,  in  the  case  of  The  Bank  of 
Columbia  v.  Patterson,'  that  whenever  a corporation 
aggregate  was  acting  within  the  range  of  the  legitimate 
purpose  of  its  institution,  all  parol  contracts  made  by  its 
authorized  agents  were  express  and  binding  promises  of 
the  corporation  ; and  all  duties  imposed  upon  them  by  law, 
and  all  benefits  conferred  at  their  request,  raised  implied 


a Bro.  tit.  Corporation,  51. 
b 3 Lev,  107. 
t 3 P.  IPmt.  419. 

d Maxwel  v.  Dulwich  College,  cited  in  1 Pont.  296.  note, 
e 16  Ecul't  Pep.  6, 

/ 7 Cranch'i  Rep.  299. 

VoL.  II.  37 
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promises,  for  the  eDforcement  of  which  an  action  lay. 
The  adjudged  cases  in  England,  and  in  Massachusetts, 
were  considered  as  fully  supporting  this  reasonable  doc- 
trine ; and  that  the  technical  rule,  that  a corporation  could 
not  make  a promise  except  under  its  seal,  would  be  pro- 
ductive of  great  mischiefs.  As  soon  as  it  was  established, 
that  the  regularly  appointed  agent  of  the  corporation  could 
contract  in  their  name  without  seal,  it  was  impossible  to  sup- 
port the  other  position.  Afterwards,  in  FUcknery.  United 
States  Bank,*-  it  was  decided,  by  the  same  court,  that  a bank, 
and  other  commercial  corporations,  might  bind  themselves 
by  the  acts  of  their  authorized  officers  and  agents,  without 
the  corporate  seal.  Whatever  might  be  the  original  cor- 
rectness of  the  ancient  doctrine,  that  a corporation  could 
only  act  through  the  instrumentality  of  its  common  seal, 
when  Uiat  doctrine  was  applied  to  corporations  existing  by 
the  common  law;  it  had  no  application  to  corporations 
created  by  statute,  whose  charters  contemplate  the  business 
of  the  corporation  to  be  transacted  exclusively  by  a board 
of  directors.  The  rule  has  even  been  broken  in  upon  in 
modern  times,  in  respect  to  common  law  corporations. 
The  acts  of  the  board  of  directors,  evidenced  by  a written 
vote,  are  as  completely  binding  upon  the  corporation, 
and  as  complete  authority  to  their  agents,  as  the  most  so- 
lemn acts  done  under  the  corporate  seal.  With  respect 
to  banks,  from  the  very  nature  of  their  operations  in  dis- 
counting notes,  receiving  deposits,  paying  checks,  and  other 
ordinary  contracts,  it  would  be  impracticable  to  affix  the 
corporate  seal  as  a conhrmation  of  each  individual  act. 
Where  corporations  have  no  specific  mode  of  acting  pre- 
scribed, the  common  law  mode  of  acting  may  be  properly 
inferred.  But  every  corporation  created  by  statute,  may  act 
as  the  statute  prescribes ; and  it  is  settled  doctrine,  that  a 
corporation  may  be  bound  by  contracts  not  under  its  cor- 
porate seal,  and  by  contracts  made  in  the  ordinary  discharge 


a 1 Wheal,  Hep.  338. 
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of  the  official  duty  of  its  agents  and  officers.  Lastly,  in 
the  case  of  0$bom  v.  United  Statet  Bank,’^  it  was  declared, 
that  though  a corporation  could  only  appear  by  attorney, 
the  authority  of  that  attorney  need  not  be  under  seal ; and 
the  actual  production  of  any  warrant  of  attorney  to  appear 
in  court,  is  not  necessary  in  the  case  of  a corporation  more 
than  in  the  case  of  an  individual. 

That  corporations  can  now  be  bound  by  contracts  made 
by  themselves  or  their  agents,  though  not  under  seal,  and 
also  on  implied  contracts  to  be  deduced  by  inference  from 
corporate  acts,  without  either  a vote,  or  deed,  or  writing,  is 
a doctrine  generally  established  in  the  courts  of  the  several 
states,  with  great  clearness  and  solidity  of  argument  and 
the  technical  rule  of  tho  common  law  may  now  be  consi- 
dered as  being,  in  a very  great  degree,  done  away  in  the  ju- 


a 9 Wheat.  Rep.  730. 

b Eastman  v.  Coos  Bank,  1 JV.  H.  Rep.  36.  Hayden  v.  Mid. 
Turnpike  Company,  10  Matt.  Rep.  397.  The  Proprietors  of  the 
Canal  Bridge  v.  Gordon,  1 Pick.  Rep.  397.  Bulkley  v.  The  Derby 
Fishing  Company,  2 Conn.  Rep.  352.  Danfortb  v.  Schoharie 
Turnpike  Company,  12  Johnt.  Rep.  227.  Dun  v.  Rector  of  St. 
Xndrew's  Church,  14  Ibid.  118.  Mott  v.  Hicks,  1 Coxeen't 
Rep.  513.  The  Baptist  Church  v.  Mulford,  3 HaUed’i  Rep. 
102.  The  Chestnut  Hill  Turnpike  v.  Rutter,  4 Serg.  tf  Raiele,  16. 
Duncan,  J.,  in  Bank  of  Northern  Liberties  v.  Cresson,  12  Ibid. 
312.  La  Grand  v.  Hampden  Sydney  College,  5 324. 

Cokock  v.  Garvey,  1 Mbit  t(  MCord,  231.  Bank  of  U.  S.  v. 
Dandridge,  12  Wheal.  Rep.  64.  Union  Bank  of  Maryland  v. 
Ridgely,  1 Rarr.  fy  Gill.  324.  Foultney  r.  Wells,  1 Aiken't  Rep. 
180.  The  English  law  is  more  strict  on  this  subject ; for  the  general 
rule  is  still  understood  to  be,  that  a corporation,  though  created  by 
statute,  cannot  express  its  will  except  by  writing  under  the  corporate 
seal.  The  excepted  cases  are,  I.  Where  the  contract  is  not  execu- 
tory ; 3.  Where  the  acts  done  are  of  daily  necessity,  or  too  insig- 
nificant for  the  trouble  of  the  seal ; 3.  Where  the  corporation  has  a 
head,  as  a mayor,  who  may  give  commands ; 4.  Where  the  acts  to 
be  done,  must  be  done  immediately,  and  cannot  wait  for  the  formali- 
ties of  a seal ; 5.  Where  it  is  essential  to  a moneyed  institution  that 
they  should  have  the  power  to  issue  notes  and  accept  bills.  London 
Waterworks  v.  Bailey,  4 Bingham' t Rep.  283. 
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risprudencp  of  the  United  Slates.  But  it  is  equally  well 
settled,  that  corporations,  like  natural  persons,  are  bound 
only  by  the  acts  and  contracts  of  their  agents,  done  and 
made  within  the  scope  of  their  authority.* 

(7.)  Of  the  corporate  name. 

It  is  a general  rule,  that  corporations  must  lake  and  grant 
by  their  corporate  name.  Without  a name  they  could  not 
perforin  their  corporate  functions ; and  a name  is  so  indis- 
pensable  a part  of  the  constitution  of  a corporation,  that  if 
none  be  expressly  given,  one  may  be  assumed  by  implica- 
tion.•>  A misnomer  in  a grant  by  statute,  or  by  devise,  to  a 
corporation,  does  not  avoid  the  grant,  though  the  right 
name  of  the  corporation  be  not  used,  provided  the  corpora- 
tion really  intended  be  made  apparent.'  So  an  immaterial 
variation  in  the  name  of  the  corporation,  does  not  avoid  its 
grant ; though  it  is  not  settled  with  the  requisite  precision, 
what  variations  in  the  name  arc  or  are  not  deemed  sub- 
stantial. The  general  rule  to  be  collected  from  the  cases 
is,'*  that  a variation  from  the  precise  name  of  the  corpora- 
tion, when  the  true  name  is  necessarily  to  be  collected  from 
the  instrument,  or  is  shown  by  proper  averments,  will  not 
invalidate  a grant  by  or  to  a corporation,  or  a contract 
with  it ; and  the  modern  cases  show  an  increased  liberality 


a Essex  Turnpike  Corporation  v.  ColKns,  8 JVom.  Rep.  299. 
Clark  V.  Corporation  of  Washington,  12  Wheal.  Rep.  40.  Bank 
of  U.  S.  V.  Dandrirfge,  Ihid.  64.  Leggett  v.  New-Jersey  Manufac- 
turing and  Banking  Company,  Jertey  Ch.,  April  term,  1832. 

6 1 Leon.  Rep.  163.  Anon.  1 Salic.  Rep.  191.  1 Blackt.  Com. 

474, 475.  I Kyd  on  Corp.  234.  237.  250.  253.  10  Co.  28.  b.  29.  b. 

c 10  Co.  57.  b.  Case  of  the  Chancellor  of  Oxford.  Inhabitants  v. 
String,  5 Haltled't  Rep.  323. 

d 1 Kyd  on  Corp.  236 — 252.  6 Co.  64.  b.  10  Co.  126.  a.  Road 

Company  v.  Creeger,  5 Harr,  t,-  Johns.  122.  African  Society  v. 
Varick,  13  JoAn».  Rep.  38.  The  Turnpike  Company  v.  Myers,  6 
Serg.  t(  Rmcte,  12.  Woolwich  v.  Forrest,  Pennington's  Rep.  115. 
Inhabitants  v.  String,  5 Halsled's  Rep.  323.  First  Parish  in  Sutton 
V Cole,  3 Pick.  Rep.  232.  Angell  if  Ames  on  Corporations,  56. 
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on  this  subject.  For  a corporation  to  attempt  to  set  aside 
its  own  grant,  by  reason  of  misnomer  in  its  own  name,  was 
severely  censured,  and  in  a great  measure  repressed,  as  early 
as  the  time  of  Lord  Coke.® 

(8.)  Of  the  power  to  elect  members  and  make  by-laws. 

The  same  principle  prevails  in  these  incorporated  socie- 
ties, as  in  the  community  at  large,  that  the  acts  of  the  majo- 
rity, in  cases  within  the  charter  powers,  bind  the  whole. 
The  majority,  here,  means  the  major  part  of  those  who  are 
present  at  a regular  corporate  meeting.  There  is  a dis- 
tinction taken  between  a corporate  act  to  be  done  by  a se- 
lect and  definite  body,  as,  by  a board  of  directors,  and  one 
to  be  performed  by  the  constituent  members.  In  the  latter 
case,  a majority  of  those  who  appear  may  act ; but  in  the 
former,  a majority  of  the  definite  body  must  be  present,  and 
then  a majority  of  the  quorum  may  decide.  This  is  the 
general  rule  on  the  subject;  and  if  any  corporation  has  a 
different  modification  of  the  expression  of  the  binding  will 
of  the  corporation,  it  arises  from  the  special  provisions  of 
the  act  or  charter  of  incorporation.’’  The  power  of  election, 
or  the  supplying  of  members  in  the  room  of  such  as  are  re- 
moved by  death,  or  otherwise,  is  said  to  be  a power  incident 
to  and  necessarily  implied  in  every  aggregate  corporation, 
from  the  principle  of  self  preservation.®  But  it  seldom  hap- 
pens that  an  opportunity  is  afforded  for  the  application  of 
this  principle,  because  the  power  of  election  roust  be  exer- 


a Jenk.  Cent.  233.  case  6.  270.  case  88.  10  Co.  126.  a. 

b Rex  V.  Varlo,  Cotrp.  Rep.  248.  1 A'yd  on  Corp.  308.  400.  424. 

1 Blactu.  Com.  478.  Tlie  King  v.  Bellringer,  4 Term  Rep. 
810.  The  King  v.  Miller,  6 Term  Rep.  268.  The  King 
v.  Bower,  1 Bnrme.  t(  Crete.  492.  Ex  parte  VVUlcocks,  7 Couen't 
Rep.  402.  The  .fCew-York  Reviied  Stalutes,  vol.  ii.  555.  sec.  27., 
have  declared,  that  when  any  power  or  duty  is  confided  by  law  to 
three  or  more  persons,  or  they'are  authorized  or  required  to  perform 
any  act,  the  power  may  be  exercised  by  a majority,  upon  a meeting 
of  all  the  persons  so  intrusted  or  empowered. 

e Hicks  v.  Town  of  Launceston,  1 Rot,  .ibr.  513,  514.  8 
Eaefi  Rep.  272.  n.  S.  C. 
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cised  under  the  modifications  of  the  charter  or  statute,  of 
which  the  corporation  is  the  mere  creature,  and  which  usu- 
ally prescribes  the  time  and  manner  of  corporate  elections, 
and  defines  the  qualifications  of  the  electors.  If  this  be  not 
done  to  the  requisite  extent  in  the  act  or  charter  creating 
the  corporation,  it  is  in  the  power  of  the  corporation  itself, 
by  its  by-laws,  to  regulate  the  manner  of  election,  and  the 
requisite  proof  of  the  qualifications  of  the  electors,  in  con- 
formity with  the  principles  of  the  charter.*  It  was  decided 
in  the  case  of  Neiding  v.  Francis,^  that  when  the  mode  of 
electing  corporate  officers  was  not  regulated  by  charter  or 
prescription,  the  corporation  might  make  by-laws  to  regu- 
late the  election,  provided  they  did  not  infringe  the  charter.* 
And  in  the  case  of  The  Commonweallk  of  Pennsylvania  v. 
JVoelper,^  it  was  held,  that  a corporation  might,  by  a by- 
law, give  to  the  president  the  power  of  appointing  inspectors 
of  the  corporate  elections,  and  also  define  by  by-laws  the 
nature  of  the  tickets  to  be  used,  and  the  manner  of  voting. 
All  such  regulations  rest  in  the  discretion  of  the  corpora- 
tion, provided  no  chartered  right  or  privilege  be  infringed, 
or  the  law  of  the  land  violated.  It  is  settled,  that  a by-law 
cannot  exclude  an  integral  part  of  the  electors,  nor  impose 
upon  them  a qualification  inconsistent  with  the  charter,  or 
unconnected  with  their  corporate  character.®  Though  in 
the  case  of  elections  in  public  and  municipal  corporations, 
and  in  all  other  elections  of  a public  nature,  every  vote 
must  be  personally  given;  yet,  in  the  case  of  moneyed  cor- 
porations instituted  for  private  purposes,  it  has  been  held 


a 2 JSTyd  on  Corp.  20 — ^30. 

6 3 Term  Rep.  189. 

e See,  also,  Rex  v.  Spencer,  3 Burr.  Rep.  1 827.  2 Kyd  on  Corp. 
26—31. 

d 3 Serff.  Sf  Rate/e,  29. 

e Rex  V.  Spencer,  3 Burr.  Rep.  1827.  The  general  law  on  the 
subject  of  valid  by-laws,  is  well  digested  in  1 Woodd.  Lee.  495— 
600. 
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that  the  right  of  voting  by  proxy  might  be  delegated  by  the 
by-laws  of  the  institution,  when  the  charter  was  silent.* 

It  is  a question  not  definitively  settled,  whether  the  offi- 
cers of  a corporation,  who  are  directed  to  be  annually  elect- 
ed, can  continne  in  office  after  the  year,  and  until  others 
are  duly  elected,  in  cases  where  the  time  of  election  under 
the  charter  has  elapsed,  cither  through  mistake,  accident, 
or  misfortune.  In  the  case  of  public  officers  who  are  such  de 
facto,  acting  under  colour  of  office  by  an  election  or  appoint- 
ment not  strictly  legal,  or  without  having  qualified  them- 
selves by  the  requisite  tests,  or  by  holding  over  after  the 
period  prescribed  for  a new  appointment,  as  in  the  case  of 
sheriffs,  constables,  &^c. ; their  acts  are  held  valid  as  re- 
spects the  rights  of  third  persons  who  have  an  interest  in 
them,  and  as  concerns  the  public,  in  order  to  prevent  a 
failure  of  justice.’"  This  general  principle  has  been  ap- 
plied to  the  officers  of  a private  moneyed  corporation,  so  far 
as  concerns  the  rights  of  others and  the  sounder  and  better 
doctrine,  I apprehend  to  be,  that  where  the  members  of  a cor- 
poration are  directed  to  be  annually  elected,  the  words  are 
only  directory,  and  do  not  take  away  the  power  incident  to 
the  corporation  to  elect  afterwards,  when  the  annual  day 
had,  by  some  means,  free  from  design  or  fraud,  been 
passed  by."* 


a The  State  v.  Tudor,  5 Day's  Rep.  329.  In  Phillips  v.  Wickham, 
1 Paige's  Rep.  598.,  the  chancellor  doubts  the  validity  of  the  right 
of  voting  by  proxy,  when  the  power  b not  given,  either  expressly  or 
impliedly,  in  the  act  creating  the  institution. 

b The  Kingv,  Lisle,  Andrews'  Rep.  1G3.  The  People  v.  Collins, 
7 Johns.  Rtp.  549.  Jones  V.  Gibson,  1 .V.  H Rep.  266,  Johnston 
V.  Wilson,  2 Ibid.  202.  Anon.  12  Jilod.  Rep.  256. 

c Baird  V.  Bank  of  Washington,  II  Serg.  i[  Ratole,  411.  Bonk 
of  U.  S.  V.  Dandridge,  12  Wheat.  Rep.  64. 

d Hicks  V.  Town  of  Launceston,  1 Rol.  Abr.  513.  Foot  v.  Prowse, 
Mayor  of  Truro,  Str.  Rep.  625.  3 Bro.  P.  C.  167.  S.  C.  The 

Queen  v.  Corporation  of  Durham,  10  Mod.  Rep.  146.  The  People 
V.  Runkel,  9 Johns.  Rep.  147.  Trustees  of  Vernon  Society  v.  Hill, 
6 Chwen's  Rep.  22.  M'Call  v.  Byram  Manufacturing  Co.  6 Conn. 
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The  statute  of  11  Geo.  I.  c.  4.,  was  made  expressly  to 
prevent  the  hazard  and  evils  of  a dissolution  of  the  corpo* 
ration,  from  the  omission  to  elect  on  the  day  ; and  it  seems 
to  admit  of  a question,  whether  the  statute  was  not  rather 
declaratory,  (for  so  it  has  been  called,)  and  introduced  to 
remove  doubts  and  difficulty.® 

The  election,  when  it  does  take  place,  must  be  when  the 
members  of  the  corporation  are  duly  assembled  coUegialiler  ; 
and  they  must  act  simul  el  semel,  and  not  scatteringly,  and 
at  several  times  and  places.*" 

The  power  to  make  by-laws  is  given  to  corporate  bodies 
to  enable  them  to  fulfil  the  purposes  of  tlieir  institution ; and 
when  the  objects  of  the  power  and  the  persons  who  are  to 
exercise  it,  are  not  specially  defined  in  the  charter,  it  is 
necessarily  limited  in  its  exercise  to  those  purposes,  and  re- 
sides in  the  body  politic  at  large.  These  corporate  powers 
of  legislation  must  be  exercised  reasonably,  and  in  sound 
discretion,  and  strictly  within  the  limits  of  the  charter,  and  in 
perfect  subordination  to  the  constitution  and  general  law  of 
the  land,  and  the  rights  dependent  thereon.  Subject  to  these 
limitations,  the  power  to  make  by-laws  may  be  sustained 
and  enforced  by  just  and  competent  pecuniary  penalties.® 


Rep.  428.  But  see  Rex  v.  Poole,  7 JUod.  Rep.  195.  CateM  temp. 
Hard.  20.  2 Barnard.  Rrp.  K.  B.  417.  S.  C.  contra  ; and  the  opi- 

nion of  the  chancellor,  in  Phillips  v.  Wickham,  1 Paige'r  Rep.  590., 
seems  alto  to  be  contra.  In  the  case  of  Rex  v.  Poole,  {Cases  temp. 
Hardw.  20.,)  Lord  Hardvvicke  speaks  doubtfully  of  the  common  law 
on  this  point ; though  he  refers  to  the  cose  of  Landsdown,  in  Rolls 
Jlbrulgmcnl,  where  an  election  eight  days  after  the  charter  day 
was  held  good,  for  that  the  day  was  only  directory.  But  ho  ad- 
mitted, that  the  mention  of  hours  on  the  election  days  was  merely 
directory,  and  not  restrictive. 

a The  King  v.  Pasmore,  3 Term  Rep.  238.  245,  246.  By  the  JT. 
Y.  Recited  Statutes,  if  any  corporation  shall  not  organize  and  com- 
mence the  transaction  of  its  business  within  one  year  IVom  the  date 
of  its  incorpoiation,  its  corporate  powers  shall  cease. 

5 The  Dean  and  Chapter  of  Femes,  Davies’  Rep.  130 — 132. 

e See  Angell  J,'  .\mcs  on  Corporations,  c.  9.  177 — 206.,  where 
this  branch  of  the  subject  is  treated,  and  with  great  and  exhausting 
research. 
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(9.)  Of  the  power  of  removal. 

The  power  of  amotion,  or  disfranchisement  of  a member 
fbr  a reasonable  cause,  is  a power  necessarily  incident  to 
every  corporation.  It  was,  however,  the  doctrine  formerly, 
that  no  freeman  of  a corporation  could  be  disfranchised  by 
the  act  of  the  corporation  itself,  unless  the  charter  expressly 
conferred  the  power,  or  it  existed  by  prescription.*  But 
Lord  Ch.  B.  Hale  held,*"  that  every  corporation  might  re- 
move a member,  for  good  cause  ; and  in  Lord  Bruce' tcate,'^ 
the  K.  B.  declared  the  modern  opinion  to  be,  that  a power 
of  amotion  was  incident  to  a corporation.  At  last,  in  the 
case  of  The  King  v.  Richardson,^  the  question  was  fully 
and  at  large  discussed  in  the  K.  B. ; and  the  court  decided, 
that  the  power  of  amotion  was  incident,  and  necessary  for 
the  good  order  and  government  of  corporate  bodies,  as 
much  as  the  power  of  making  by-laws.  But  this  power  of 
amotion,  as  the  court  held  in  that  case,  must  be  exercised 
for  good  cause  ; and  it  must  be  for  some  offence  that  has  an 
immediate  relation  to  the  duties  of  the  party  as  a corpo- 
rator ; for  as  to  ofiences  which  have  no  immediate  relation 
to  his  corporate  trust,  but  which  render  a party  infamous 
and  unfit  for  any  office,  they  must  be  established  by  indict- 
ment and  trial  at  law,  before  the  corporation  can  expel  for 
such  a cause.  In  the  case  of  The  Commonweallh  v.  Si. 
Patrick  Society,^  while  it  was  admitted  to  be  a tacit  con- 
dition annexed  to  the  corporate  franchise  that  the  members 
would  not  oppose  or  injure  the  interests  of  the  corporate 
body ; and  that  expulsion  might  follow  a breach  of  the  con- 
dition ; yet  it  was  adjudged,  that  without  an  express  power 
in  the  charter,  no  member  could  be  disfranchised,  unless  he 


a Baj^g's  case,  1 1 Co.  99.  a.  Cd  resolution.  See,  also,  Sty.  Rep. 
477.  480.  1 Ld.  Raym.  392.  2 Ibid.  15G6. 

5 Tidderloy's  case,  1 Sid.  Rep.  14. 
c 2 Sir.  Rep.  891. 
d 1 Rui  r.  Rrp.  517. 
e,  2 Binmy's  Rrp.  411. 

VoL.  II.  .36 
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had  been  guilty  of  some  offence  which  either  affected  the 
interests  or  good  government  of  the  corporation  or  was  in- 
dictable by  the  law  of  the  land,  and  of  which  be  had  been 
convicted.  If  there  be  no  special  provision  on  the  subject 
in  the  charter,  the  power  of  removal  of  a member  for  just 
cause,  resides  in  the  whole  body.*  But  a select  body  of 
the  corporation  may  possess  the  power,  not  only  when  given 
by  charter,  but  in  consequence  of  a by-law  made  by  the 
body  at  large ; for  the  body  at  large  may  delegate  (heir 
powers  to  a select  body,  as  the  representative  of  the  whole 
community.*’ 

The  cases  do  not  distinguish  clearly  between  ditfratt- 
ckitement  and  amotion.  The  former  applies  to  members, 
and  the  latter  only  to  officers  ; and  if  an  officer  be  removed 
for  good  cause,  he  may  still  continue  to  be  a member  of 
the  corporation.'  Disfranchi' 'ment  is  the  greater  power, 
and  more  formidable  in  its  application ; and  in  joint  stock 
or  moneyed  corporations,  no  stockholder  can  be  disfran- 
chised, and  thereby  deprived  of  his  property  or  interest  in 
the  general  fund,  by  any  act  of  the  corporators,  without  at 
least  an  express  authority  for  that  purpose;'*  and  unless  an 
officer  be  elected  and  declared  to  hold  during  pleasure,  the 
power  of  amotion  as  well  as  of  disfranchisement  ought  to 
be  exercised  in  a just  and  reasonable  manner,  and  upon 
due  notice  and  opportunity  to  be  heard.* 

(10.)  Corporate  potcerg  $triclly  construed. 

The  modern  doctrine  is,  to  consider  corporations  as  hav- 
ing such  powers  as  arc  specifically  granted  by  the  act  of 
incorporation,  or  as  are  necessary  for  the  purpose  of  carry- 
ing into  effect  the  powers  expressly  granted,  and  as  not 


n The  King  v.  Lynv!  Regis,  Dovg.  Rtp.  149. 
b Ibid,,  and  3 liurr.  Htp.  1837. 
c Angtll  .jmet  on  Corpoi  alwni,  2iT. 
d Ibid.  a.'iS. 

e The  Coimnoliwcaltli  v.  I’enn.  Beneficial  Society,  2 Sag.  V 
Raxrle,  141. 
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baring  any  other.  The  supreme  court  of  the  United  States 
declared  this  obvious  doctrine,*  and  It  has  been  repeated  in 
the  decisions  of  the  state  courts.**  No  rule  of  law  conies 
with  a more  seasonable  application,  considering  how  lavish- 
ly charter  privileges  have  been  grsmted.  As  corporations 
are  the  mere  creatures  of  law,  established  for  special  pur- 
poses, and  derive  all  their  powers  from  the  acts  creating 
them,  it  is  perfectly  just  and  proper  that  they  should  be 
obliged  strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode, 
and  manner,  and  subject  matter  prescribed.  The  modem 
language  of  the  English  courts  is  to  the  same  effect ; and, 
in  a recent  case,*  it  was  observed,  that  a corporation  could 
not  bind  themselves  for  purposes  foreign  to  those  for  which 
they  were  established.  Where  a corporation  was  created 
for  purposes  of  trade,  it  resulted  necessarily,  that  they  must 
have  power  to  accept  bills,  and  issue  notes.  But  if  a com- 
pany be  formed,  not  for  the  purposes  of  trade,  but  for  other 
purposes,  as,  for  instance,  to  supply  water ; the  nature  of  their 
business  does  not  raise  a necessary  implication  that  they 
should  have  power  to  make  notes,  and  issue  bills ; and  there 
must  be  express  authority  to  enable  them  to  do  it.  The  acts 
of  corporation  agents  are  construed  with  equal  strictness; 
and  it  is  the  doctrine,  that  though  a deed  be  signed  by  the 
president  and  cashier  of  a corporation,  and  be  sealed  with 
its  corporate  seal,  yet  the  courts  may  look  beyond  the  seal, 


a Head  & Amory  v.  The  Providence  Insurance  Company,  S 
Cranch'i  Rep.  127.  Marshall,  Ch.  J.,  4 Wheat.  Rep.  636.  Beatty 
V.  Lessee  of  Knowlcr,  4 Petert’  U.  S.  Rep.  152. 

b The  People  V.  Utica  Insurance  Company,  \S  Johne.  Rep.  358. 
The  N.  Y.  Fire  Insurance  Company  v.  Ely,  5 Conn.  Rep.  560.  First 
Parish  in  Sutton  v.  Cole,  3 Pick.  Rep.  232.  The  State  v.  Stebbins, 
1 Stetoart’e  Ala.  Rep.  299.  The  J^evo-York  Rented  Statute*,  vol.  i. 
600.,  sec.  3.,  have  declared,  that  no  corporation  shall  possess  or  ex- 
ercise any  corporate  powers  not  expressly  given  by  statute,  or  by 
its  charter,  except  such  at  shall  be  necessary  to  the  exercise  of  the 
powers  so  enumerated  and  given. 

c Broughton  v.  The  Manchester  Water  Works  Company,  3 
Bamw.  dr  Aid.  I, 
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and  if  it  be  affixed  witlioiii  the  authority  of  the  directors, 
and  that  fact  be  made  affirmatively  to  appear,  the  instru- 
ment is  null  and  void.* 

IV.  Of  the  visitation  of  corporations. 

I proceed  next  lo  consider  tlie  power  and  discipline  of 
visitation  to  whicli  corporations  are  subject.  It  is  a power 
applicable  only  to  ecclesiastical  and  eleemosynary  corpora- 
tions and  it  is  understood,  that  no  other  corporations  go 
under  the  name  of  eleemosynary,  but  colleges,  schools,  and 
hospitals.*  The  visitation  of  civil  corporations  is  by  the 
government  itself,  through  the  medium  of  the  courts  of 
justice.  And  in  the  case  of  the  failure  or  want  of  a visiter 
over  a private  eleemosynary  foundation,  the  duties  of  visita- 
tion devolve,  in  England,  upon  the  crown,  and  is  exerci- 
sed at  the  present  day,  not  by  the  K.  B.,  but  by  the  lord 
chancellor  in  his  visitatorial  capacity.'’  As  it  has  been  de- 
termined in  New-York,®  that  the  chancellor  cannot  act  in 
a visitatorial  character,  the  jurisdiction  in  such  a case  would 
revert  to  the  courts  of  law,  according  lo  the  ancient  English 
practice,  lo  be  exercised  under  common  law  process.^ 

To  eleemosynary  corporations,  a visitatorial  power  is  at- 
tached as  a necessar}'  incident.  The  nature  and  extent  of 
this  power  were  well  explained  by  Lord  Holt,  in  his  cele- 
brated judgment  in  the  case  of  Philips  v.  If  the 

corporation  be  public,  in  the  strict  sense,  the  government 


n The  Mayor  and  Commonalty  of  Colclicster  v.  Lowlen,  1 f ’ts. 
Sf  lie.tmc'M  Tilghman,  Ch.  J.,  in  the  case  of  St.  Mary’s 

Church,  7 Srrg.  Sf  Hau  te,  530.  l.cggclt  v.  N.  J.  Man.  and  Bank- 
ing Co.,  in  JCiu>-JtrHy  Chancery,  April  term,  1532. 

6 I Vlacki.  Com.  480.  2 Kyd  on  Corj>.  174. 

c I H'ooild.  Lee.  474. 

d The  Attorney  General  v.  Dixie,  IS /’cs.  519.  The  same  v. 
Clarendon,  17  Ibid.  491. 

t Auburn  Academy  v.  Strong,  1 Ifnpkint'  Ch.  Rrp.  278. 

/ Rex  v.  Bishop  of  Chester,  Sir.  Rpp.lt>!. 
g Skinner's  Rep.  447.  1 Lord  Raym.  5.  S.  C.  2 Term  Rrp. 

34C. 
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have  the  sole  right,  as  trustees  of  the  public  interest,  to  in- 
spect, regulate,  control,  and  direct  the  corporation,  and  its 
funds  and  franchises,  because  the  whole  interest  and  fran- 
chises are  given  for  the  public  use  and  advantage.  They 
are  to  he  governed  according  to  the  laws  of  the  land.  The 
validity  and  justice  of  their  private  laws  are  examinable  in 
the  courts  of  justice ; and  if  there  be  no  provision  in  the 
charter  how  the  succession  shall  continue,  the  law  supplies 
the  omission,  and  says  it  shall  be  by  election.  But  private 
and  particular  corporations,  founded  and  endowed  by  indi- 
viduals, for  charitable  purposes,  are  subject  to  the  private 
government  of  those  who  are  the  efficient  patrons  and  found 
ers.  If  there  be  no  visiter  appointed  by  the  founder,  the 
law  appoints  the  founder  himself,  and  his  heirs,  to  be  the 
visiters.  This  visitatorial  power  arises  from  the  property 
which  the  founder  assigned  to  support  the  charity  ; and  as 
he  is  the  author  of  the  charity,  the  law  gives  him  and  his 
heirs  a visitatorial  power;  that  is,  an  authority  to  inspect  the 
actions,  and  regulate  the  behaviour  of  the  members  that 
partake  of  the  charity.  He  is  to  judge  according  to  the 
statutes  and  rules  of  the  college  or  hospital ; and  it  was 
settled,  by  the  opinion  of  Lord  Holt,  in  the  case  of  Philips 
V.  Bury,  (and  which  opinion  was  sustained  and  affirmed  in 
the  house  of  lords,)  that  the  decision  of  the  visiter  (who- 
ever he  might  be)  was  final,  and  without  appeal,  because 
the  doctrine  is,  thht  the  founder  reposes  in  him  entire  confi- 
dence that  he  will  act  justly.  In  most  cases  of  eleemosynary 
establishments,  the  founders  do  not  retain  this  visitatorial 
power  in  themselves,  but  assign  or  vest  it  in  favour  of  some 
certain  specified  trustees  or  governors  of  the  institution.  It 
may  even  be  inferred,  from  the  nature  of  the  duties  to  be 
performed  by  the  corporation  or  trustees  for  the  persons 
interested  in  the  bounty,  that  the  founders  or  donors  of  the 
charity  meant  to  vest  the  power  of  visitation  in  such  trustees. 
This  was  the  case  with  Dartmouth  College,  according  to 
the  opinion  of  the  supreme  court  of  the  United  States,  in 
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the  case  of  Dartmouth  College  v.  Woodward.''  Where 
governors  or  trustees  are  appointed  by  a charter,  according 
to  the  will  of  the  founder,  to  manage  a charity,  (as  is 
usually  the  case  in  colleges  and  hospitals,)  the  visitatorial 
power  is  deemed  to  belong  to  the  trustees  in  their  corpo- 
rate character.*> 

The  visiters  of  an  incorporated  institution  are  a domes- 
tic tribunal,  possessing  a jurisdiction  from  which  there  is  no 
appeal.  It  is  an  ancient  and  immemorial  right  given  by  the 
common  law  to  the  private  founders  of  charitable  corpora- 
tions, or  to  those  whom  they  have  nominated  and  appointed, 
to  visit  the  charities  they  called  into  existence.  The  juris- 
diction is  to  be  exercised  within  the  bosom  of  the  corpora- 
tion, and  at  the  place  of  its  corporate  existence.  Assuming, 
then,  (as  is  almost  universally  the  fact  in  this  country,)  that 
the  power  of  visitation  of  all  our  public  charitable  corpo- 
rations, is  vested  by  the  founders  and  donors  of  the  charity, 
and  by  the  acts  of  incorporation,  in  the  governors  or  trus- 
tees, who  are  the  assignees  of  the  rights  of  the  founders, 
and  stand  in  their  places  ; it  follows,  that  the  trustees  of  a 
college  may  exercise  their  visitatorial  power  in  their  sound 
discretion,  and  without  being  liable  to  any  supervision  or 
control,  so  far  as  respects  the  government  and  discipline  of 
the  institution,  and  so  far  as  they  exercise  their  powers  in 
good  faith,  and  within  the  limits  of  the  charter.  They  may 
amend  and  repeal  the  by-laws  and  ordinances  of  the  cor- 
poration, remove  its  officers,  correct  abuses,  and  generally 
superintend  the  management  of  the  trusts. 

This  power  of  visitation.  Lord  Hardwicke  admits  to  be 
a power  salutary  to  literary  institutions ; and  it  arose  from  the 
right  which  every  donor  has  to  dispose,  direct,  and  regulate 
his  own  property  as  he  pleases ; ctijm  est  dare  ejus  ett  dispo- 


rt 4 Wheat.  Rep.  St 8.' 

6 Story,  J.  in  1 Wheat.  Rep.  674,675.  1 Blacks.  Com.  482.  Case 

of  Sutton’s  Hospital,  10  Co.  33.  a.  b.  Philips  v.  Bury,  supra.  Green 
V.  Rullicrfortli,  I k’es.  462.  .Attorney  General  v.  Middleton,  2 Vet. 
327. 
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nere.  Though  the  king,  or  the  state,  be  the  incipient 
founder,  (fundator  incipiens,)  by  means  of  tlie  charter  or 
act  of  incorporation,  yet  the  donor  or  cndower  of  the  insti- 
tution with  funds,  is  justly  termed  the  perficient  founder, 
{Jundalor  perficiens  ;)  and  it  was  deemed  equitable  and  just 
at  common  law,  that  he  should  exercise  a private  jurisdiction 
as  founder  in  his  forum  domcsticum,  over  the  future  ma- 
nagement of  the  trust.'^  But  as  this  visitatorial  power  was, 
in  its  nature,  summary  and  flnal,  aud  therefore  liable  to 
abuse,  Lord  Hardwicke  was  not  disposed  to  extend  it  in 
equity.  It  is  now  settled,  that  the  trustees  or  governors  of 
a literary  or  charitable  institution,  to  whom  the  visitatorial 
power  is  deemed  to  vest  by  the  incorporation,  are  not  placed 
beyond  the  reach  of  the  law.  As  managers  of  the  revenues 
of  the  corporation,  they  are  subject  to  the  general  super- 
intending power  of  the  court  of  chancery,  not  as  itself  pos- 
sessing a visitatorial  power,  or  a right  to  control  the  charity. 


a The  case  of  Sutton's  Hospital,  10  Co.  33.  a.  S Va.  472.  Tlie 
IrulitutUm  of  Sutton’s  Hospital  Lord  Coke  extolled  as  a work  of  chari- 
ty, surpassing  any  foundation  ■<  that  ever  was  in  the  Christian 
world,  or  that  was  ever  seen  by  the  eye  of  time.”  [Prtf.  to  10  Co.) 
The  founder  was  Thomas  iSutton,  and  his  object  was  to  establish  a 
hospital  for  (he  relief  of  such  poor,  aged,  maimed,  needy  and  impo- 
tent military  men  and  captives  in  war,  and  other  persons,  os  should 
be  deemed  fit  objects;  and  to  establish  sfree  school  for  the  mainte- 
nance and  education  of  poor  children  in  good  literature ; and  pro- 
vision was  likewise  to  be  made  for  the  maintenance  of  religious  in- 
struction in  the  hospital,  under  the  superintendence  of  a grave  and 
learned  divine.  His  real  estate  appropriated  consisted  of  the  Charter 
House  in  the  county  of  Middlesex,  and  twenty  acres  of  land,  yielding, 
when  Lord  Coke  reported  the  case,  an  annual  income  of  £3,500 
sterling,  and  which  he  said  would  shortly  be  £5,000  sterling.  This 
charitable  purpose  was  aided  and  carried  into  effect  by  a liberal 
charter  from  King  Janies ; and  the  most  illustrious  names  in  Eng- 
land were  nominated  by  the  founder,  and  inserted  in  the  charter,  as 
governors;  and  the  charter  received,  on  discussion,  the  sanction  of 
all  the  judges  in  the  exchequer  chamber.  Such  a case  rcflecicd  lus- 
tre on  that  age  ; and,  considering  it  under  all  its  circumstances,  it 
was  pre-eminent  for  the  benevolence  of  its  object,  as  well  as  for  the 
munificence  of  the  donation. 
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but  as  possessing  a general  jurisdiction  in  all  cases  of  an 
abuse  of  trust,  to  redress  grievances,  and  suppress  frauds. 
Where  a corporation  is  a mere  trustee  of  a charity,  a court 
of  equity  will  yet  go  farther;  and,  though  it  cannot  appoint 
or  remove  a corporator,  it  will,  in  a case  of  gross  fraud,  or 
abuse  of  trust,  take  away  the  trust  from  the  corporation, 
and  vest  it  in  other  hands.' 

There  is  a marked  and  very  essential  difference  between 
civil  and  eleemosynary  corporations,  on  this  point  of  visita- 
tion. The  power  of  visiters,  strictly  speaking,  extends 
only  to  the  latter ; for  though,  in  England,  it  is  said  that  ec- 
clesiastical corporations  are  under  the  jurisdiction  of  the  bi- 
shop as  visiter,  yet  this  is  not  that  visitatorial  power  of  which 
we  have  been  speaking,  and  which  is  discretionary,  final  and 
conclusive.  It  is  a part  of  the  ecclesiastical  polity  of  Eng- 
Ismd,  and  docs  not  apply  to  our  religious  corporations.  The 
visitatorial  power,  therefore,  with  us,  applies  only  to  elee- 
mosynary corporations.  Civil  corporations,  whether  public, 
as  the  corporations  of  towns  and  cities ; or  private,  as  bank, 
insurance,  manufacturing,  and  other  companies  of  the  like 
nature,  are  not  subject  to  this  species  of  visitation.  They 
are  subject  to  the  general  law  of  the  land,  and  amenable  to 
the  judicial  tribunals  for  the  exercise  and  tlie  abuse  of  their 
powers. The  way  in  which  the  courts  exercise  common 
law  jurisdiction  over  all  civil  corporations,  whether  public 
or  private,  is  by  writ  of  mandamus,  and  by  information  in 
the  nature  of  quo  warranto.^  It  is  also  well  understood,  that 
the  court  of  chancery  has  a jurisdiction  over  charitable  cor- 
porations for  breaches  of  trust.  It  has  been  much  ques- 
tioned, whether  it  had  any  such  jurisdiction  over  any  other 
corporations,  than  such  as  held  to  charitable  uses.  The 
better  opinion  seems,  however,  to  be,  that  any  corporation 


a Attorney  General  v.  Governors  of  the  Foundling  Hospital, 
2 yet.  jr.  4-2.  Ex  parte  Greenhouse,  1 Madd.  Ch.  Rep.  92.  Story, 
J.,  4 Whenl.  Rep.  676. 

6 1 RUuht.  Cmn.  4B0,  4B1. 
e 2 htjd  on  Corp.  174. 
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chturgeable  with  tnuU,  may  b«  inspected,  controlled,  and 
held  accountable,  in  chancery,  for  an  abuse  of  such  trusts. 
With  that  exception,  the  rule  seems  to  be,  that  all  corpora- 
tions are  amenable  to  the  courts  of  law,  and  there  only,  ac- 
cording to  the  course  of  the  common  law,  for  nonuser  or 
misuser  of  their  franchises.' 

V.  Of  the  distolution  of  corporations. 

A corporation  may  be  dissolved,  it  is  said,  by  statute ; by 
the  natural  death  of  all  the  members ; by  surrender  of  its 
franchises ; and  by  forfeiture  of  its  charter,  through  negli- 
gence, or  abuse  of  its  franchises.*’ 

This  branch  of  the  subject  affords  matter  for  various  and 
very  interesting  inquiries. 

In  respect  to  public  corporations,  which  exist  only  for 
public  purposes,  as  counties,  cities,  and  towns,  the  legisla- 
ture, under  proper  limitations,  have  a right  to  change,  mo- 
dify, enlarge,  or  restrain  them ; securing,  however,  the  pro- 
perty, for  the  uses  of  those  for  whom  it  was  purchased.  A 
public  corporation,  instituted  for  purposes  connected  with 
the  administration  of  the  government,  may  be  controlled  by 
the  legislature,  because  such  a corporation  is  not  a contract 
within  the  purview  of  the  constitution  of  the  United  States. 
In  those  public  corporations,  there  is  in  reality  but  one 


a Attorney  General  v.  Utica  Insurance  Company,  2 Johns.  Ch, 
Rep.  334 — 390.  I J^et.  468.  2 .Atic.  Rep.  406,  407.  3 Merivale’t 

Rep.  375.  4 Wheal.  Rep.  App.  20,  21.  Attorney  General  v.  Mayor 
of  Dublin,  I Bligh'iRep.3\2.  The  J/ev-York  Revised  Slalulet,  vol. 
ii.  462.,  have  given  to  the  chancellor  jurisdiction  over  the  directors 
and  other  trustees  of  corporations,  to  compel  them  to  account,  and 
to  suspend  their  powers  when  abused,  and  to  remove  any  trustee  or 
officer  for  gross  misconduct,  and  to  restrain  and  set  aside  alienations  of 
property  made  by  them  contrary  to  law,  or  the  purposes  of  their 
trust.  The  power  may  be  exercised  as  in  ordinary  cases,  on  bill  or 
petition,  at  the  instance  of  the  attorney  general,  or  a creditor,  di- 
rector, or  trustee  of  the  corporation  ; and  these  equity  powers 
exist  in  the  court  of  chancery,  notwithstanding  the  like  visitatorial 
powers  may  reside  elsewhere.  Ibid.  sec.  34. 
b 1 Blacks.  Com.  485. 

VoL.  II.  39 
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party,  and  the  trustees  or  governors  of  the  corporation  are 
merely  trustees  for  the  public.  A private  corporation, 
whether  civil  or  eleemosynary,  is  a contract  between  the 
government  and  the  corporators  ; and  the  legislature  cannot 
repeal,  impair  or  alter  the  rights  and  privileges  conferred 
by  the  charter,  against  the  consent,  and  without  the  default 
of  the  corporation,  judicially  ascertained  and  declared.  This 
great  principle  of  constitutional  law  was  settled  in  the  case 
of  Dartmouth  College  v.  Woodward  ;•  and  it  had  been  as- 
serted and  declared  by  the  supreme  court  of  the  United 
States,  in  several  other  cases,  antecedent  to  that  decision.i* 
But  it  has  become  quite  the  practice,  in  all  the  recent  acts 
of  incorporations  for  private  purposes,  for  the  legislature  to 
reserve  to  themselves  a power  to  alter,  modify  or  repeal  the 
charter  at  pleasure ; and  though  the  validity  of  the  altera- 
tion or  repeal  of  a charter,  in  consequence  of  such  a re- 
servation, may  not  be  legally  questionable,*:  ygt  it  may  bg. 
come  a matter  of  serious  consideration  in  many  cases,  bow 
far  the  exercise  of  such  a power  could  be  consistent  with 
justice  or  policy.  If  the  charter  be  considered  as  a compact 
between  the  government  and  the  individual  corporators, 
such  a reservation  is  of  no  force,  unless  it  be  made  part 
and  parcel  of  the  contract.  If  a charter  be  granted,  and  ac- 
cepted, with  that  reservation,  there  seems  to  be  no  ground 
to  question  the  validity  and  efficiency  of  the  reservation  ; and 
yet  it  is  easy  to  perceive,  that  if  such  a clause,  inserted  as  a 


o 4 Wheat.  Rep.  318. 

h Fletcher  v.  Peck,  6 Craneh't  Rep.  88.  The  State  of  New- 
Jerse;  v.  Wilson,  7 Ibid.  164.  Terrett  v.  Taylor,  9 Ibid.  43.  The 
Town  of  Pawlet  v.  Clark,  Ibid.  295.  But  if  a charter,  or  act  of  in- 
corporation, be  procured  from  the  legislature  upon  some  fraudulent 
suggestion,  or  concealment  of  a material  fact,  made  by,  or  with  the 
consent  or  knowledge  of  the  persons  incorporated,  it  may  be  vacated 
or  annulled  upon  tcire /aciiu,  upon  the  relation  of  the  attorney 
general.  -V.  K.  Reviied  Slalulee,  vol.  ii.  579.  sec.  13. 

c Parsons,  Ch.  J.,2  .Vox.  Rep.  146.  Story,  J.,  4 Wheat.  Rep. 
708 — 712.  M’Lsren  v.  Pennington,  1 Pnige't  Rrp.  102. 
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formula  in  every  charter  and  grant  of  the  government,*  be 
tnfficient  to  give  the  state  an  unlimited  control,  at  its  mere 
pleasure,  of  all  its  grants,  however  valuable  the  considera* 
tion  upon  which  they  may  be  founded,  the  great  and  salu- 
tary provision  in  the  constitution  of  the  United  States,  so 
far  as  concerned  all  grants  from  state  governments,  will  be- 
come of  no  moment.  These  legislative  reservations  of  a 
right  of  repeal,  ought  to  be  under  the  guidance  of  extreme 
moderation  and  discretion.  An  absolute  and  unqualified 
repeal,  at  once,  of  a charter  of  incorporation  of  a money  or 
trading  institution,  would  be  attended  with  most  injurious 
and  distressing  consequences.  According  to  the  settled  law 
of  the  land,  where  there  is  no  special  statute  provision  to  the 
contrary,  upon  the  civil  death  of  a corporation,  all  its  real 
estate,  remaining  unsold,  reverts  back  to  the  original  grantor 
and  his  heirs.  The  debts  due  to  and  from  the  corporation 
are  all  extinguished.  Neither  the  stockholders,  nor  the  di- 
rectors or  trustees  of  the  corporation,  can  recover  those 
debts,  or  be  charged  with  them,  in  their  natural  capacity. 
All  the  personal  estate  of  the  corporation  vests  in  the  peo- 
ple, as  succeeding  to  this  right  and  prerogative  of  the  crown, 
at  common  law.**  A very  guarded  and  moderate  example 
of  these  legislative  reservations  annexed  to  a charter,  is  that 
contained  in  the  act  of  the  legislature  of  New-York,  of  Fe- 
bruary 28th,  1822,  c.  50.,  where  it  is  declared,  by  way  of 
express  proviso,  that  the  legislature  may,  ailer  the  expiration 
of  five  years,  alter  and  modify  and  expunge  the  act,  upon 
condition,  nevertheless,  that  no  alteration  or  modification 
shall  annul  or  invalidate  the  contracts  made  by  or  with  the 
corporation,  and  that  the  corporation  may  still  continue  a 


fl  In  Massachusetts,  in  1030.— 31,  the  legislature  made  a general 
provision,  that  all  charters  of  corporations,  thereafter  established, 
might  be  amended,  altered,  or  repealed  at  the  pleasure  of  the  legis- 
lature, unless  there  should  be  inserted  in  the  act  of  incorporation 
an  express  limitation  as  to  the  duration  of  the  same. 

b Edmunds  v.  Brown  &.  Sillard,  1 Uv.  Rep.  837.  Co.  LiU.  13  b. 
3 Burr.  Rep.  1868.  arg.  1 Blacke.  Com.  484.  2 Kyd  on  Corp.  516. 
State  Bank  v.  The  State,  1 Black/ord’i  tnd.  Rep.  267. 
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corporation,  so  far  as  to  collect,  and  recover,  and  dispose  of 
their  estate,  real  and  personal,  and  pay  their  debts,  and  di- 
vide the  surplus.* 

But  there  is  a check  upon  this  power  of  repeal  in  the  con- 
stitution of  New-York,  which  requires  the  assent  of  two 
thirds  of  the  members  elected  to  each  branch  of  the  legis- 
lature, to  every  bill  altering  any  body  politic  or  corporate.’’ 
I think  there  can  be  no  just  ground  to  doubt  of  the  applica- 
tion of  this  provision  to  a bill  repealing  a charter.  To  alter 
is  to  make  a thing  otherwise  than  it  would  be,  and  it  means 
every  degree  and  species  of  change.  To  curtail  or  cat 
down  corporate  powers,  is  to  alter  them,  equally  as  to  en- 
large them  would  be  to  alter  them.  That  construction  of 
the  constitution  would  be  very  inadmissible,  which  would 
prohibit  the  legislature,  without  the  assent  of  two  thirds,  to 
interfere,  and  alter,  in  any  degree  short  of  annihilation,  the 
charter  of  a company,  and  yet  would  allow  it  to  be  destroy- 
ed by  a bare  majority.  Upon  such  a construction,  the  legis- 
lature could  destroy  by  the  will  of  a majority,  because  chat 
is  not  to  alter  the  charter  ; but  they  could  not  reduce  the 
capital  to  a nominal  sum,  and  deprive  the  company  of  a ca- 
pacity to  move,  without  the  assent  of  two  thirds,  because 
that  would  be  to  alter.  The  constitution  is  susceptible  of 
a more  liberal  and  reasonable  construction ; and  no  charter, 
under  any  reservation,  can  be  dissolved  by  a legislative  act, 
without  the  constitutional  majority  of  two  thirds  of  each 
house. 

A corporation  may  also  be  dissolved  when  an  integral 
part  of  the  corporation  is  gone,  without  uliusc  existence 


a By  the  A'ew-York  Revited  SMuiet,  to),  i.  600.  sec.  9.,  opon  the 
dissolution  of  a corporation,  the  directors  or  managers  existing  at 
the  time,  ( ^vhen  no  other  persons  are  specially  appointed  for  the  pur- 
pose,) are  declared  to  be  trustees  for  the  creditors  and  stockholders, 
with  power  to  settle  the  concerns  of  the  corporation,  pay  the  debts, 
and  divide  the  surplus  property  among  the  stockholders.  This  is  a 
just  and  wise  provision,  and  gets  rid  altogether  of  the  inequitable 
consequences  of  the  rule  of  the  common  law. 
b Art  7.  8.  9. 
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the  functions  of  the  corporation  cannot  be  exercised,  and 
when  the  corporation  has  no  means  of  supplying  that  inte- 
gral part,  and  has  become  incapable  of  acting.  The  cor- 
poration becomes  then  virtually  dead  or  extinguished.*  But 
in  the  case  of  The  King  v.  Pasmore,^  in  which  this  subject 
was  most  extensively  and  learnedly  discussed,  the  K.  B. 
seemed  to  consider  such  a dissolution  not  entirely  absolute, 
but  only  a dissolution  (o  certain  purposes.  The  king  could 
interfere  and  grant  a new  charter,  and  he  could  renovate 
the  corporation,  either  with  the  old,  or  with  new  corpora- 
tors. If  renovated  in  the  sense  of  that  case,  all  the  former 
rights  would  revive  and  attach  on  the  new  corporation,  and, 
among  others,  a right  to  sue  on  a bond  given  to  the  old  cor- 
poration. But  if  not  renovated,  then  the  dissolution  be- 
comes absolute,  because  the  corporation  has  become  incapa- 
ble of  acting.  In  the  case  of  a new  incorporation,  upon 
the  dissolution  of  an  old  one,  the  title  to  the  lands  belong- 
ing to  the  old  corporation  does  not  revive  in  the  new  cor- 
poration, except  as  against  the  state.  In  England,  it  would 
require  an  act  of  parliament  to  revive  the  title  as  agsunst 
the  original  grantor,  or  bis  heirs but  it  would  be  at  least 
questionable  whether  any  statute  with  us  could  work  such 
an  entire  renovation,  because  vested  rights  cannot  be  de- 
vested by  statute.  When  a corporation  has  completely 
ceased  to  exist,  there  is  no  ground  for  the  theory  of  a con- 
tinuance of  the  former  corporation  under  a new  name  or 
capacity.  It  becomes  altogether  a new  institution,  with 
newly  created  rights  and  privileges. 

It  is  said,  that  a corporation  may  be  dissolved  by  a volun- 
tary surrender  of  its  franchises  into  the  bands  of  govern- 
ment, as  well  as  by  an  involuntary  forfeiture  of  them,  through 
a total  neglect  of  using  them,  or  using  them  illegally  and 


a 1 RoL  Abr.  514.  1.  1. 

b 3 Term  Rep.  1 99. 

t 1 Preeton  on  Abtlraele  of  TWee,  S73. 
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unjustly.*  But  in  the  case  of  The  King  v.  The  City  of 
London,  Sir  George  Treby  (afterwards  Lord  Ch.  J.)  very 
forcibly  contended,  that  a corporation  could  not  be  dissol* 
ved  by  a voluntary  surrender  of  its  property,  because  a 
corporation  might  exist  without  property;  and  upon  that 
argument  he  shook,  if  not  destroyed,  the  authenticity  of  the 
note  at  the  end  of  the  case  in  Dyer,  of  the  Arckbtthop  of 
Dublin  V.  Bruerton,^  in  which  it  was  stated,  that  a reli- 
gious corporation  might  be  legally  dissolved  and  determin- 
ed by  a surrender  of  the  dean  and  chapter,  even  without 
the  consent  of  the  archbishop.  So,  also,  in  the  case  of  The 
Corporation  of  Colchctter  v.  Seaber,^  the  corporation  con- 
sisted of  a mayor,  eleven  aldermen,  eighteen  assistants,  and 
eighteen  common  council ; and  though  the  mayor  and  al- 
dermen were  judicially  ousted  in  1740,  and  those  offices 
continued  vacant  until  1763,  when  a new  charter  was 
granted  and  accepted,  it  was  held  by  the  K.  B.,  that  the 
corporation  was  not  dissolved  by  all  these  proceedings,  in- 
cluding the  natural  death  of  the  mayor  and  aldermen,  sub- 
sequent to  their  ouster.  This  case  shows,  that  a corpora- 
tion possesses  a strong  and  tenacious  principle  of  vitality,  and 
that  a judgment  of  ouster  against  the  mayor  and  aldermen, 
notwithstanding  they  were  integral  parts  of  the  corporation, 
was  not  an  ouster,  though  a judgment  against  the  corpora- 
tion itself  might  be.  It  was  held  in  argument,  in  that  case, 
that  a corporation  could  not  be  dissolved  but  in  three  ways : 
1.  By  abuse  or  misuser,  and  a consequent  judicial  for- 
feiture ; 2.  By  surrender  accepted  on  record ; 3.  By  the 
death  of  all  the  members.  It  was  admitted,  on  the  other 
side,  that  the  corporation  in  that  case  was  not  dissolved, 
though  it  had  become  incapable  of  enjoying  and  exercising 
its  franchises ; and  the  court  held,  that  the  loss  of  the  ma- 
gistracy did  not  dissolve  the  corporation.  The  better  opi- 
nion would  seem  to  be,  that  a corporation  aggregate  may 


a 1 Woodd.  Lee.  500.  Salk.  Rep.  191. 
b S Dyer't  Rep.  S8S.  b. 

« 3 Barr.  Rep.  1866. 
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surrender,  and  in  that  way  dissolve  itself ; but  then  the  sur- 
render must  be  accepted  by  government,  and  be  made  by 
some  solemn  act,  to  render  it  complete.  This  is  the  general 
doctrine  but,  in  respect  to  the  private  corporations,  which 
contain  a provision  rendering  the  individual  members  liable 
for  corporate  debts  due  at  the  time  of  dissolution,  a more 
lax  rule  has  been  indulged.  It  was  held,  in  the  court  of 
errors  ofNew-York,  in  Sfee  v.  Bloom, ^ that  the  trustees  of 
a private  corporation  may  do  what  would  be  equivalent  to 
a surrender  of  their  trust  by  an  intentional  abandonment 
of  their  franchises,  so  as  to  warrant  a court  of  justice 
to  consider  the  corporation  as  in  fact  dissolved.  But 
that  case  is  not  to  be  carried  beyond  the  precise  facts 
on  which  it  rested.  It  ought  only  to  be  applied  to  a 
case  where  the  debts  due  at  the  time  of  the  dissolution  are 
chargeable  on  the  individual  members,  and  then  it  becomes 
a safe  precedent.  It  amounts  only  to  this,  that  if  a pri- 
vate corporation  suffer  all  their  property  to  be  sacrificed, 
and  the  trustees  actually  relinquish  their  trust,  and  omit 
the  annual  election,  and  do  no  one  act  manifesting  an 
intention  to  resume  their  corporate  functions,  the  courts 
of  justice  may,  for  the  take  of  the  remedy,  and  in  favour 
of  creditort,  who,  in  such  case,  have  their  remedy  against 
the  individual  members,  presume  a virtual  surrender  of  the 
corporate  rights,  and  a dissolution  of  the  corporation. 
This  is  the  utmost  extent  to  which  such  a doctrine  has  been 


a In  the  case  of  the  charter  of  Connecticut,  where  there  had  been 
for  some  time  an  involuntary  nonuser  of  its  privileges,  by  submission 
to  the  authority  of  Sir  Edmund  Andross,  the  ablest  counsel  in  Eng- 
land, consisting  of  Mr.  Ward,  John  (afterwards  Lord  Chancellor) 
Somers,  and  George  (afterwards  Lord  Ch.  J. ) Treby,  were  of  opinion, 
that  the  charter  remained  good  and  valid  in  law,  inasmuch  as  there 
was  no  surrender  duly  made  and  enrolled,  nor  any  judgment  uf  re- 
cord against  it.  1 Trumbull’ t Hut.  of  Conntcticul,  407. 

6 19  Johtu.  Rep.  456.  It  was  decided,  in  that  case,  that  a by-law 
of  a corporation,  allowing  the  stockholders, on  paying  30  per  cent,  on 
their  shares  to  forfeit  them,  was  void  as  to  creditors.  See,  to  the 
same  point,  Hume  v.  Winyaw,  Carolina  I.au>  Journal,  No.  2.  217. 
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carried,  and  in  such  a case  it  is  a safe  and  reasonable  doc- 
trine. The  old  and  well  established  principle  of  law  re- 
mains good  as  a general  rule,  that  a corporation  is  not  to  be 
deemed  dissolved  by  reason  of  any  misuser  or  nonuser  of 
its  franchises,  until  the  default  has  been  judicially  ascertain- 
ed and  declared.  It  was  adjudged,  in  South  Carolina,*  that 
the  officers  of  a corporation  could  not  dissolve  it  without 
the  assent  of  the  great  body  of  the  society.** 

The  subject  of  the  forfeiture  of  corporate  franchises  by 
Donuser  or  misuser,  was  fully  discussed  in  the  case  of  The 
King  V.  Amery  f and  it  was  held,  that  though  a corporation 
may  be  dissolved,  and  its  franchises  lost,  by  nonuser  or  ne- 
glect, yet  it  was  assumed  as  an  undeniable  proposition,  that 
the  default  was  to  be  judicially  determined  in  a suit  insti- 
tuted for  the  purpose.  The  ancient  doubt  was,  whether  a 
corporation  could  be  dissolved  at  all  for  a breach  of  trust. 
It  is  now  well  settled  that  it  may,  but  then  it  must  be  first 
called  upon  to  answer.**  No  advantage  can  be  taken  of 
any  nonuser  or  misuser,  on  the  part  of  a corporation,  by 
any  defendant,  in  any  collateral  action."  In  the  great  case 
of  The  quo  warranto  against  the  City  of  London,  in  the 
34  Charles  II.,  it  was  a point  incidentally  mooted,  whether 


n Smith  v.  Smith,  3 Eq.  Rep.  557. 

6 By  the  JV.  Y.  Rented  Statutes,  vol.  ii.  466.,  the  majority  of  the 
directors  or  trustees  of  a corporation  may,  at  any  time,  voluntarily 
apply,  by  petition  to  the  court  of  chancery,  for  a decree  dissolving  the 
corporation  ; and  the  court,  upon  investigation,  may  decree  a disso- 
lution of  it,  if  it  appear  that  the  corporation  is  insolvent,  or  that, 
under  the  circumstances,  a dissolution  would  bo  beneficial  to  the 
atockholders,  and  not  injurious  to  the  public.  Ibid.  sec.  58 — 66. 
One  or  more  receivers  of  the  estate  and  eficcts  of  the  corporation  are 
to  bo  appointed,  with  large  and  specific  powers  and  duties,  in  respect 
to  the  settlement  and  distribution  of  the  estate  and  effects.  Ibid. 
460 — 473. 

c 2 Term  Rep,  515. 

d Slee  v.  Bloom,  5 Johns.  Ch.  Rep.  380.  Story,  J.,  in  9 Craneh’i 
Rep.  51. 

e Trustees  of  Vernon  Society  v.  Hills,  6 Coveen'i  Rep.  23.  All 
Saints  Church  v.  Lovett,  1 Hall’i  Ji'.  Y.  Rep.  191. 
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» corporation  could  lurrender  and  dissolve  itself  by  deed  ; 
and  it  was  conceded,  that  it  might  be  dissolved  bjf  refusal 
to  act,  so  as  not  to  have  any  members  requisite  to  preserve 
its  being.  There  are  two  modes  of  proceeding  judicially 
to  ascertain  and  enforce  the  forfeiture  of  a charter  for  de* 
fault  or  abuse  of  power.  The  one  is  by  scire  facias  ; and 
that  process  is  proper  where  there  is  a legal  existing  body, 
capable  of  acting,  but  who  have  abused  their  power.  The 
other  mode  is  by  information  in  the  nature  of  a quo  vaar- 
ranto  ; and  that  proceeding  applies  where  there  is  a body 
corporate  de  facto  only,  but  who  take  upon  themselves  to 
act,  though,  from  some  defect  in  their  constitution,  they 
cannot  legally  exercise  their  powers.*  Both  these  modes 
of  proceeding  against  corporations  are  at  the  instance,  and 
on  behalf  of  the  government.  The  state  must  be  a party 
to  the  prosecution,  for  the  judgment  is,  that  the  parties  be 
ousted,  and  the  franchises  seized  into  the  hands  of  the  go- 
vernment.'*  This  remedy  must  be  pursued  at  law,  and  there 
only  ; and  by  the  statutes  of  New-York,  the  mode  of  pro- 
secution by  information  is  directed,  where  there  has  been  a 
misuser  of  the  charter,  or  the  franchises  of  the  company 
are  forfeited.*  A court  of  chaucery  never  deals  with  the 


a Lord  Kenyon,  and  Aehburat,  J.,  in  Rex  v.  Pasmore,  3 7>rm 
Rep.  199. 

6 Rex  V.  Stevenson,  Yeh.  Rep.  190.  Commonwealth  v.  Union 
Insurance  Company,  5 Mate.  Rep.  230.  Centre  and  K.  T.  Road 
V.  M'Conaby,  16  Serg.  6r  Rawle,  140.  The  judgment  in  such  cases, 
according  t o the  AVis-  York  Revited  StatiiUt,  voL  ii.  585.  sec.  49.,  is, 
that  the  corporation  be  ousted,  and  altogether  excluded  from  its  cor- 
porate rights  and  franchises,  and  be  dissolved.  In  Indiana,  it  is  held, 
that  a judgment  against  a corporation,  in  the  case  of  a forfeiture 
of  its  charter,  is,  that  the  franchises  be  seized  into  the  hands  of  the 
stale,  and  that  when  its  franchises  are  seized  by  execution,  on  the 
judgment,  then,  and  nut  till  then,  the  corporation  is  dissolved.  State 
Bank  v.  The  State,  1 Blackford' t Rep.  2G7. 

c The  Mev- York  Recited  Slalulet,  vol.  ii.  581.  583.,  provide,  that  an 
information,  in  the  nature  of  a quo  toarranU),  be  filed  by  the  attorney 
general,  upon  his  own  relation,  or  upon  the  relation  of  others,  when 
any  person  or  association  usurps  or  iinlawfiilly  holds  anv  public  office 
Vol.  II.  40 


Digitized  by  Google 


314 


OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 


question  of  forfeiture.  It  may  hold  trustees  of  a corpora'- 
tion  accountable  for  abuse  of  trust,  but  the  court  cannot, 
without  special  statute  authority,  devest  corporations  of 
their  corporate  character  and  capacity.  It  has  no  ordinary 
jurisdiction  in  regard  to  the  legality  or  regularity  of  the 
election  or  amotion  of  corporators.  These  are  subjects  ex- 
clusively of  common  law  jurisdiction.* 

The  mode  of  redress  in  New-York,  when  incorporated 
companies  abuse  their  powers,  or  become  insolvent,  has 
been  the  subject  of  several  recent  statute  regulations,  which 
have  committed  the  cognisance  of  such  cases  to  the  court  of 
chancery.  The  acts  of  1817  and  1821,i>  provided  for  the 
dissolution  of  incorporated  insurance  companies,  by  order 
of  the  chancellor,  upon  application  of  the  directors,  and  for 
good  cause  shown  ; and  the  court  of  chancery,  when  it  de- 
creed a dissolution  of  the  corporation,  was  to  direct  a due 
distribution  of  the  funds,  and  to  appoint  trustees  for  that 
purpose.  The  act  of  182S«  was  much  broader  in  its  pro- 
visions. It  contained  many  directions  calculated  to  check 
abuses  in  the  management  of  all  moneyed  incorporations, 
and  to  facilitate  the  recovery  of  debts  against  them.  All 
transfers,  by  incorporated  companies,  in  contemplation  of 
bankruptcy,  were  declared  void ; and  if  any  incorporated 
bank  should  become  insolvent,  or  violate  its  charter,  the 


or  franchise ; or  against  any  corporate  body  for  misuser  or  nonuser 
of  its  franchisee ; or  which  does  or  omits  acts  amounting  to  a sur- 
render thereof ; or  whenever  they  shall  exercise  any  privilege  not 
conferred  by  law.  So,  the  chancellor,  on  a bill  filed  by  the  attorney 
general,  may  restrain,  by  injunction,  any  corporation  from  assuming 
powers  not  allowed  by  its  charter,  as  well  as  restrain  any  individuals 
from  exercising  corporate  rights  or  privileges  not  conferred  by  law. 
Ibid.  462. 

a Van  Ness,  J.,  3 Johni.  Rep.  134.  Slee  v.  Bloom,  5 Johnt.  Ch. 
Rep.  380.  Attorney  General  v.  Earl  of  Clarendon,  17  Km.  491. 
Attorney  General  v.  Reynolds,  1 E<j.  Cat.  Abr.  131.  pi.  10.  Attor- 
ney General  v.  Utica  Insurance  Company,  2 Johnt.  Ch.  Rrp.  376. 
378.  388.  The  King  v.  Whitwell,  5 Term  Rrp.  85. 
h L.  JT.  V.  sess.  40.  c.  146.  and  sess.  41.  c.  148. 
c Sees.  48.  c.  325. 
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chancellor  was  authorixed,  by  process  of  injunction,  to  re- 
strain the  exercise  of  its  powers,  and  to  appoint  a receiver, 
and  cause  the  effects  of  the  company  to  be  distributed  among 
the  creditors.  This  was  a statute  of  bankruptcy,  in  relation 
to  incorporated  banks.  The  Revised  Statutes^  have  con- 
tinued and  enlarged  these  provisions.  When  any  incor- 
porated company  shall  have  remained  insolvent  for  a year, 
or  for  that  period  of  time  neglected  or  refused  to  pay  its 
debts,  or  suspended  its  ordinary  business,  it  shall  be  deemed 
to  have  surrendered  its  franchises,  and  to  be  dissolved.** 
And  whenever  any  corporation,  having  banking  powers, 
or  power  to  make  loans  on  pledges,  or  to  make  insurances, 
shall  become  insolvent,  or  violate  any  of  the  provisions  of 
its  charter,  the  court  of  chancery  may  restrain  the  exercise 
ofits  powers  by  injunction,  and  appoint  a receiver.**  If  the 
corporation  proves,  on  investigation,  to  be  insolvent,  its 
effects  are  to  be  distributed  among  the  creditors  ratably, 
subject  to  the  legal  priority  of  the  United  States,  and  to 
judgments.**  And  whenever  any  incorporated  company 
shall  become  insolvent,  or  it  shall  appear  to  the  directors  or 
trustees  thereof,  that  a dissolution  of  the  corporation  would 
be  beneficial,  application  may  be  made  voluntarily  to  the 
chancellor,  by  petition,  for  a dissolution ; and  all  sales,  as- 
signments, transfers,  mortgages  and  conveyances  of  any 
part  of  their  corporate  estate,  real  or  personal,  made  aAer  fi- 
ling such  petition,  or  any  judgments  confessed  after  that  time, 
are  declared  to  be  void,  as  against  the  receivers  to  be  ap- 
pointed, and  as  against  the  creditors.®  This  last  provision 
is  to  be  taken  as  a qualification  and  limitation  of  the  gene- 
rality of  a similar  provision,  already  mentioned,  in  the  act 
of  I82S.f 


a Vol.  1. 603.  sec.  4.  Vol.  ii.  462.  sec.  31 . 463.  sec.  38. 
h /f.  Y.  Rented  Slatutei,  vol.  ii.  see.  58. 
c Ibid.  vol.  ii.  483,  464.  sec.  39. 41. 
d Ibid.  voL  ii.  465.  sec.  43. 

< Ibid.  vol.  ii.  469.  sec.  71. 

/ Under  the  English  bankrupt  system,  a voluntary  payment  to  a 
creditor,  under  circumstances  which  must  reasonably  lead  the  debt 
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to  believa  bankruptcy  probabit,  ii  deemed  a fraud  upon  the  other 
creditora,  within  the  meaning  of  the  bankrupt  law,  and  the  money 
can  be  recovered  back  by  the  assignees.  Poland  v.  Glyn,  3 Dowling 
tf  Ri/land,3\0.  The  New- York  provision  falls  far  short  of  the  Eng- 
lish rule,  in  the  check  given  to  partial  payments ; but  it  has  the 
merit  of  giving  a clear  and  certain  test  of  an  act  of  insolvency.  In 
Indiana,  it  has  been  held,  that  a bank  forfeited  its  charter,  1 . When  it 
contracted  debts  to  a greater  amount  than  double  that  of  the  deposits ; 
3.  For  the  issuing  of  more  paper,  with  a fraudulent  intention,  than 
the  bank  could  redeem ; 3.  When  it  made  large  dividends  of  profits, 
while  the  bank  refused  to  pay  specie  for  its  notes ; 4.  Embezzling 
large  sums  of  money  deposited  in  bank  for  safe  keeping.  State 
Bank  v.  The  State,  1 Blackford' t Rep.  267. 

I have,  in  this  lecture,  gone  as  far  into  the  law  of  corporations  as 
was  consistent  with  the  plan  and  nature  of  the  present  work ; and, 
for  a more  full  view  of  the  subject,  I would  refer  to  the  recent 
TVeatite  on  Corporationt,  by  Messrs,  Angell  & Ames,  as  containing 
an  able  and  thorough  examination  of  every  part  of  the  learning  ap- 
pertaining to  this  head ; and  as  being  a performance  which  deserves 
and  will  receive  the  respect  and  patronage  of  the  profession. 
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PART  V. 

OF  THE  LAW  CONCERNING  PERSONAL  PROPERTY. 


LECTURE  XXXIV. 

OF  THE  HISTORY,  PROGRESS,  AND  ABSOLUTE  RIGHTS  OF 
PROPERTY. 

Having  concluded  a series  of  lectures  on  the  various 
rights  of  periont,  I proceed  next  to  the  examination  of  the 
law  of  property,  which  has  always  occupied  a pre-eminent 
place  in  the  municipal  codes  of  every  civilized  people.  I 
purpose  to  begin  with  the  law  oi personal  property,  as  it  ap- 
pears to  be  the  most  natural  and  easy  transition,  from  the 
subjects  which  we  have  already  discussed.  This  is  the 
species  of  property  which  first  arises,  and  is  cultivated  in 
the  rudest  ages  ; and  when  commerce  and  the  arts  have 
ascended  to  distinguished  heights,  it  maintains  its  level,  if 
it  does  not  rise  even  superior  to  property  in  land  itself,  in 
the  influence  which  it  exercises  over  the  talents,  the  passions, 
and  the  destiny  of  mankind. 

To  suppose  a state  of  roan  prior  to  the  existence  of  any 
notions  of  separate  property,  when  all  things  were  common, 
and  when  men,  throughout  the  world,  lived  without  law  or 
government,  in  innocence  and  simplicity,  is  a mere  dream 
of  the  imagination.  It  is  the  golden  age  of  the  poets,  wbieh 
forms  such  a delightful  picture  in  the  fictions,  adorned  by 
the  muse  of  Hesiod,  Lucretius,  Ovid,  and  Virgil.  It  has 
been  truly  observed,  that  the  first  man  who  was  bom  into 
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the  world  killed  the  second  ; and  when  did  the  limes  of  sim- 
plicity begin  ? And  yet  we  find  the  Roman  historians  and 
philosophers,*  rivalling  the’Ianguage  of  poetry  in  their  de- 
scriptions of  some  imaginary  state  of  nature,  which  it  was 
impossible  to  know,  and  idle  to  conjecture.  No  such  state 
was  intended  for  man  in  the  benevolent  dispensations  of 
Providence ; and  in  following  the  migrations  of  nations, 
apart  from  the  book  of  Genesis,  human  curiosity  is  unable 
to  penetrate  beyond  the  pages  of  genuine  history ; and 
Homer,  Herodotus,  and  Livy,  carry  us  back  to  the  confines 
of  the  fabulous  ages.  The  sense  of  property  is  inherent  in 
the  human  breast,  and  the  gradual  enlargement  and  cultiva- 
tion of  that  sense,  from  its  feeble  force  in  the  savage  state, 
to  its  full  vigour  and  maturity  among  polished  nations,  forms 
a very  instructive  portion  of  the  history  of  civil  society. 
Man  was  fitted  and  intended  by  the  Author  of  his  being,  for 
society  and  government,  and  for  the  acquisition  and  enjoy- 
ment of  property.  It  is,  to  speak  correctly,  the  law  of  his 
nature ; and  by  obedience  to  this  law,  he  brings  all  his  fa- 
culties into  exercise,  and  is  enabled  to  display  the  various 
and  exalted  powers  of  the  human  mind.'’ 

Occupancy,  doubtless,  gave  the  first  title  to  property  in 
lands  and  moveables.  It  is  the  natural  and  original  method 
of  acquiring  it;  and  upon  the  principles  of  universal  law,  that 
title  continues  so  long  as  occupancy  continues.®  There  is  no 
person,  even  in  his  rudest  state,  who  does  not  feel  and  ac- 
knowledge, in  a greateror  less  degree,  the  justice  of  this  title. 


rt  Sallust  Cat,  e,  6.  Ju^r,  s.  18.  Tacit,  Ann,  lib.  3.  b.  26.  Cic. 
Orat,pro  P,  SextiOj  sec.  42.  Justin,  lib.  43.  c.  1. 

6 Sclden,  in  his  Uxor  Ebraica,  lib.  l.c.  I.,  gives  the  rollowinjr 
definition  of  the  law  of  nature  : Ji'aluraU  jus  apptllamus  quod  ab 
ipso  nature  auciorc  seu  numinc  sanctissimo  inipsis  rcrum  primordiis 
eordi  kumano  indilum  pntscriptumqut  est ; adeoque  posleritati  univer- 
se regularitur  perpetuo  erai  semperque  est  observandum  ac  immuta- 
bile.  Lord  Karnes  considers  the  sense  of  property  to  be  a natural 
appetite,  and,  in  its  nature,  a great  blessing.  Sketches  of  the  History 
of  Man,  b.  1 . sk.  2. 

r Grotius,  Jure  B,  i(  P,  b.  2.  c.  3.  s.  4.  Mare  liberum,  c,  S, 
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The  right  of  property,  founded  on  occupancy,  is  suggested 
to  the  liunian  mind,  by  feeling  and  reason,  prior  to  the  in- 
fluence of  positive  institutions.  There  have  been  modern 
theorists,  who  have  considered  separate  and  exclusive  pro- 
perty and  inequalities  of  property,  as  the  cause  of  injustice, 
and  the  unhappy  result  of  government  and  artificial  institu- 
tions. But  human  society  would  be  in  a most  unnatural 
and  miserable  condition,  if  it  were  instituted  or  reorganised 
upon  the  basis  of  such  speculations.  The  sense  of  property 
is  graciously  implanted  in  the  human  breast,  for  the  purpose 
of  rousiug  us  from  sloth,  and  stimulating  us  to  action;  and 
so  long  as  the  right  of  acquisition  is  exercised  in  conformity 
to  the  social  relations,  and  the  moral  obligations  which 
spring  from  them,  it  ought  to  be  sacredly  protected.  The 
natural  and  active  sense  of  property  pervades  the  founda- 
tions of  social  improvement.  It  leads  to  the  cultivation  of 
the  earth,  the  institution  of  government,  the  establishment  of 
justice,  the  acquisition  of  the  comforts  of  life,  the  growth  of 
the  useful  arts,  the  spirit  of  commerce,  the  productions  of 
taste,  the  erections  of  charity,  and  the  di.splay  of  the  be- 
nevolent afiections.'^ 


a M.  Toullier,  in  his  account  of  tho  origin  and  progress  of  pro- 
perty, in  bis  Droit  Civil  Fran^ait,  tom.  iii.  40.,  insists,  that  a primi- 
tive  state  of  man  existed  before  the  establishment  of  civil  society, 
when  all  things  were  common,  and  temporary  occupancy  the  only 
title ; but  he  gives  no  sufficient  proof  of  the  fact.  The  book  of  Gene- 
sis, which  he  justly  regards  as  the  most  ancient  and  venerable  of 
histories,  does  not  show  any  such  state  of  the  human  race.  The  hrat 
man  born  was  a tiller  of  the  ground,  and  the  second,  a keeper  of 
sheep.  The  earliest  accounts  of  Noah  and  his  descendants,  after  the 
flood,  in  Genesis,  ix,  x.  xiii.,  prove  that  they  were  husband- 
men, and  planted  vineyards,  built  cities,  established  kingdoms,  and 
abounded  in  flocks  and  herds,  and  gold  and  silver.  I observe,  how- 
ever, with  pleasure,  that  M.  Toullier  has  freely  and  liberally  follow- 
ed Sir  William  Blackstone,  in  his  elegant  dissertation  on  the  rise 
and  progress  of  property.  President  Goguet,  in  his  most  learned 
work,  Dc  I'origine  da  loU,  da  artt,  da  icUnca,  el  de  leuri  progres 
ektt  tee  anriens  People/,  b.  2.  c.  1.  art.  1.,  considers  agriculture  as 
flourishing  before  the  dispersion  at  Babel,  though  after  that  event 
mankind  relapsed  into  the  most  deplorable  barbarity. 


Digitized  by  Google 


320 


OF  PERSONAL  PROPERTY. 


[PartV. 


The  exclusive  right  of  using  and  transferring  property, 
follows  as  a natural  consequence,  from  the  perception  and 
admission  of  the  right  itself.*  But,  in  the  infancy  and  ear- 
lier stages  of  society,  the  right  of  property  depended  almost 
entirely  upon  actual  occupancy.  Property  without  pos- 
session, is  said  to  be  too  abstract  an  idea  for  savage  life ; 
and  society  had  made  some  considerable  advances  towards 
civilization,  and  the  improvements  resulting  from  order 
and  subordination  must  have  existed  to  some  certain  extent, 
before  the  temporary  right  of  occupancy  was  changed  into 
a permanent  and  solid  title,  under  the  sanction  of  positive 
law.  Property  in  land  was  first  in  the  nation  or  tribe,  and 
it  then  went  by  allotment,  partition  or  grant  to  individuals  ; 
and,  whatever  may  have  been  the  case  in  the  earliest  and 
rudest  state  of  mankind  beyond  the  records  of  history,  or 
whatever  may  be  the  theory  on  the  subject,  yet,  in  point  of 
fact,  as  far  as  we  know,  property  has  always  been  the  crea- 
ture of  civil  institutions.  By  the  ancient  law  of  all  the 
nations  of  Europe,  the  bona  fide  possessor  of  goods  had  a 
good  title  as  against  the  real  owner,  in  whatever  way, 
whether  by  force,  fraud,  or  accident,  the  owner  may  have 
been  devested  of  the  possession.  It  was  the  law,  in  seve- 
ral parts  of  Germany,  so  late  as  the  middle  of  the  last  cen- 
tury, according  to  Heineccius,'’  that  if  one  person  should 
lend,  or  hire,  or'deposit  his  goods  with  another,  and  they 
should  come  to  the  possession  of  a third  person,  he  would 
be  entitled  to  bold  them  as  against  the  original  owner. 
By  the  Roman  law,  in  its  early  state,  property  stolen  and 
sold,  was  lost  to  the  real  owner,  and  the  only  remedy  was 
by  an  action  {conduciio  furtica)  against  the  thief.  But 
when  the  Roman  law  advanced  to  maturity,  it  was  held, 
that  theft  did  not  deprive  a man  of  his  title  to  property ; and 
the  action  of  rei  vindicatio  was,  in  effect,  given  against  the 


n GroUtu,  b.  2.  c.  C,  s.  I. 
i Opera,  tom.  v.  part  3.  I'JO,  181. 
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hona  fide  purchaser.*  The  law  of  the  twelve  tables,  bj 
which  the  possession  of  one  year  was  a good  title  by  pre- 
scription to  moveables,  shows  what  a feeble  and  precarious 
right  was  attached  to  personal  property  out  of  possession. 

The  ancient  laws  of  Europe  confiscating  stolen  goods, 
on  conviction  of  the  thief,  without  paying  any  regard  to 
the  right  of  the  real  owner,  is  another  instance  to  prove  the 
prevalence  of  a very  blunt  sense  of  the  right  of  property 
distinct  from  the  possession.  The  English  doctrine  of 
wrecks  was  founded  on  this  imperfect  notion  of  the  right  of 
property,  when  it  had  lost  the  evidence  of  possession.  By 
the  common  law,  as  it  was  laid  down  by  Sir  VVro.  Black- 
stone,*>  goods  wrecked  were  adjudged  to  belong  to  the  king, 
and  the  property  was  lost  to  the  owner.  This,  he  ad- 
mits, was  not  consonant  to  reason  and  humanity ; and  the 
rigour  of  the  common  law  was  softened  by  the  statute  of 
Wm.  I.  3 Edw.  I.  c.  4.,  which  declared,  that  if  any  thing 
sdive  escaped  the  shipwreck,  be  it  man  or  animal,  it  was  not 
a legal  wreck,  and  the  owner  was  entitled  to  reclaim  his 
property  within  a year  and  a day.  Upon  this  statute  the 
leg^l  doctrine  of  wrecks  has  stood  to  this  day.  St.  Ger- 
main, the  author  of  the  Doctor  and  Student,  did  not  seem  to 
think,  that  even  the  law,  under  this  statute,  stood  with  con- 
science,* for  why  should  the  owner  forfeit  the  shipwrecked 
goods,  though  it  should  happen,  that  no  man,  dog,  or  cat, 
(to  use  the  words  of  the  statute,)  should  come  alive  unto 
the  land  out  of  the  ship  i The  only  rational  ground  of  the 
claim  on  the  part  of  the  crown  is,  that  the  trne  owner  can- 
not be  ascertained.  The  imperial  edict  of  tbe  Emperor 
Constantine  was  more  just  than  the  English  statute,  for  it 
gave  the  wrecked  goods,  in  every  event,  to  the  owner  and 


a This  wu  by  the  perpetual  edict  extending  the  actio  awixe,  which 
diflered  in  nothing  but  in  name  from  the  r*i  mulicatio.  ItuL  t,  6.  S. 
jLerd  Ktuiu'  Hutorieai  Lav  TVoct/,  tit.  Property, 
b Com.  vol.  i.  290,  291. 
c Dr.  and  Slu,  267,  268. 
d Code,  11.5.  1. 
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Bracton,  who  wrote  before  the  statute  of  3 Edte,  1.,  and 
who  was  acquainted  with  the  edict  of  Constantine,  lays 
down  the  doctrine  of  wreck  upon  perfectly  just  principles.* 
He  makes  it  to  depend,  not  upon  the  casual  escape  of  an 
animal,  bnt  upon  the  absence  of  all  evidence  of  the  owner. 
The  statute  of  New*York  is  like  the  edict  of  Constantine, 
and  the  declaration  of  Bracton  ; for  it  declares,  that  nothing 
that  shall  be  cast  by  the  sea  upon  the  land,  shall  be  adjudg- 
ed wreck,  but  the  goods  shall  be  kept  safely  for  the  space  of 
a year  for  the  true  owner,  to  whom  the  same  is  to  be  deli- 
vered on  bis  paying  reasonable  salvage  ; and  if  the  goods 
be  not  reclaimed  within  that  time,  they  shall  be  sold,  and 
the  proceeds  accounted  for  to  the  state.**  In  the  case  of 
Hamilton  and  Smyth  v.  Davit, the  very  question  arose  in 
the  K.  B.,  whether  the  real  owner  was  entitled  to  reclaim 
bis  shipwrecked  goods,  though  no  living  creature  had  come 
alive  from  the  ship  to  the  shore.  The  grantee  under  the 
crown  claimed  the  goods  as  a wreck,  because  the  ship  was 
totally  lost,  and  no  living  animal  was  saved  ; and  his  very 
distinguished  counsel,  consisting  of  Mr.  Dunning,  (after- 
wards Lord  Ashburton,)  and  Mr.  Kenyon,  (afterwards 
Lord  Ch.  J.  of  the  K.  B.,)  insisted,  that,  according  to  all 
the  writers,  from  the  Mirror  to  Blackstone  inclusive,  it  was 
a lawful  wreck,  as  no  living  creature  had  come  to  the  shore, 
and  that  Bracton  stood  unsupported  by  any  other  writer. 
Bat  Lord  Mansfield,  with  a sagacity  and  spirit  that  did 
him  inhnite  honour,  reprobated  the  doctrine  urged  on  the 
part  of  the  defendant,  and  declared,  that  there  was  no 
case  adjudging  that  the  goods  were  forfeited,  because  no 


a Lib.  iii.  ISO.  b.  5. 

h Y.  Revised  stalula,  vol.  i.  690.  The  colony  laws  of  Maesa- 
chuMtta  also  preserved  all  wrecks  for  the  owner,  and  did  not  follow 
the  English  law.  Dane’s  Abr.  vol.  iii.  144.  Probably  the  statute 
law  of  other  states  is  equally  just.  The  acts  of  North  Carolina,  of 
1801.1806.  1317,  1818,  on  this  subject,  arc  founded,  said  Mr.  Jus- 
tice Story,  in  5 Jdason's  R'p.  477.,  on  the  principles  of  justice  and  hu- 
manity. 

( & Burr.  Rep.  273^. 


Digitized  by  Coogle 


Lecture  XXXIV.]  OF  PERSONAL  PROPERTT. 


323 


dog  or  cat,  or  other  animal,  came  alive  to  the  shore ; 
that  any  such  determination  would  be  contrary  to  dte 
principles  of  law  and  justice  ; that  the  very  idea  was 
shocking ; and  that  the  coming  ashore  of  a dog,  or  a cat, 
alive,  was  no  better  proof  of  ownership,  than  if  they  should 
come  ashore  dead  ; that  the  whole  inquiry  was  a ques- 
tion of  ownership ; and  that  if  no  owner  could  be  disco- 
vered, the  goods  belonged  to  the  king,  and  not  otherwise ; 
and  that  the  statute  of  3 Edw.  I.  was  not  to  receive  any 
construction  contrary  to  the  plain  principles  of  justice  and 
humanity. 

After  reading  this  interesting  case,  it  appears  rather  sur- 
prising that  any  contrary  opinion  should  have  been  serious- 
ly entertained  in  Westminster  hall,  at  so  late  a period  as 
the  year  1771 ; and  especially  that  Sir  Wm.  Blackstone 
should  have  acquiesced,  without  any  difficulty,  in  a differ- 
ent construction  of  the  statute  of  Wetlm.  1 . 

But  to  return  to  the  history  of  the  law  of  property.  The 
title  to  it  was  gradually  strengthened,  and  acquired  great 
solidity  and  energy,  when  it  became  to  be  understood  that 
no  man  could  be  deprived  of  his  property  without  his  con- 
sent, and  that  even  the  honest  purchaser  was  not  safe  under 
a defective  title. 

The  exception  to  this  rule  grew  out  of  the  necessities 
and  the  policy  of  commerce ; and  it  was  established  as  a 
general  rule,  that  sales  of  personal  property  in  market  overt, 
would  bind  the  property  even  against  the  real  owner.  The 
markets  overt,  in  England,  depend  upon  special  custom, 
which  prescribes  the  place,  except  that,  in  the  city  of  Lon- 
don, every  shop  in  which  goods  are  exposed  publicly  to 
sale,  is  market  overt  for  those  things  in  which  the  owner 
professes  to  trade.  If  goods  be  stolen,  and  sold  openly  in 
such  a shop,  the  sale  changes  the  property.  But  if  the 
goods  be  not  sold  strictly  in  market  overt,  or  if  there  be 
not  good  faith  in  the  buyer,  or  there  be  any  thing  unusual 
or  irregular  in  the  sale,  it  will  not  affect  the  validity  of  it  as 
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against  the  title  of  the  real  owner.*  The  common  law, 
according  to  Lord  Coke,'*  held  it  to  be  a point  of  great  po- 
licy, that  fain  and  raarkeu  overt  should  be  well  furnished; 
and  to  encourage  them  it  did  ordain,  that  all  sales  and  con- 
tracts of  any  tiling  vendible  in  markets  overt,  ^lould  bind 
those  who  had  a right : but,  he  adds,  that  the  rule  had  many 
exceptions,  and  he  proceeds  to  state  the  several  exceptions, 
which  show  the  precision  and  caution  with  which  the  sale 
was  to  be  conducted  so  at  to  bind  the  property.  It  it  the 
settled  English  law,  that  a sale  out  of  market  overt,  or  not 
according  to  the  usage  and  regulations  of  the  market  ov«rt, 
will  not  change  the  property  at  against  the  real  owner. 
Thus,  we  find,  in  the  case  of  fVilkinton  v.  King,^  that  where 
the  owner  of  goods  had  sent  them  to  a wharf  in  the  borough 
of  Southwark,  where  goods  of  that  sort  were  usually  sold, 
and  the  wharfinger,  without  any  authority,  sold  the  goods 
to  a bona  fodt  purchaser,  this  was  considered  not  to  be  a 
sale  in  market  overt  so  as  to  change  the  property,  but  a 
wrongful  conversion,  for  the  wharf  was  not  a market  overt; 
and  the  purchaser  was  held  liable  in  trover  to  the  true 
owner. 

It  is  understood,  that  the  English  custom  of  markets 
overt  does  not  apply  to  this  country  ; and  the  general  prin- 
ciple applicable  to  the  law  of  personal  property  throughout 
civilixed  Europe  is,  that  nemo  pltajuru  in  alium  transferre 
potest  qvam  ipse  habet.  This  is  a maxim  equally  of  the 
common  and  of  the  civil  law  ;<*  and  a sale  ex  vi  termini, 
imports  nothing  more  than  that  the  bona  fide  purchaser  suc- 
ceeds to  the  rights  of  the  vendor.  It  has  been  frequently 
held  in  this  country,'  that  the  English  law  of  markets  overt 


a 5 Ct).  8X  12  ,Sfo(/.  521.  Bacon's  Vse  of  Ikt  /.air,  157.  Com, 
tHg.  tit.  Market,  E. 

I 2 Jiul.  713. 

.c  2 Campb.  .V.  P.  335. 

ri  Co.  Liu.  309.  Dig.  41.  1.  tO.  Poihier,  TrmU  eht  Contrat  da 
J'eiUe,  1.  n.  7.  Ersk.  Inst.  418.  1 Belts  Com.  281. 

« Dame  V.  Baldwin,  8 Jtf<is«.  i{/j>.'518.  Wheelwright  v.  De  Pey- 
ater,  1 Johns.  Rep.  480.  Uoiach  t.  Weaver,  1 Pcolw’  Rep.  478. 
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had  not  been  adopted ; and  consequently,  as  a general  rule, 
the  title  of  the  true  owner  cannot  be  lost  without  his  own 
free  act  and  consent.  How  far  that  consent,  or  a due  au- 
thority to  sell,  is  to  be  inierred,  in  many  cases,  for  the  en- 
couragement and  safety  of  commerce,  may  be  discussed  in 
oar  future  inquiries.  A radical  defect  of  title  is,  by  the 
general  jurisprudence  of  Europe,  available'against  credit- 
ors and  purchasers ; and  there  is  such  a defect,  when  the 
person  from  whom  the  property  was  acquired  was  incapa- 
ble of  consent,  or  when  the  thing  had  been  stolen,  or  ob- 
tained by  violence.  The  true  owner,  in  those  cases,  may 
vindicate  his  title.*  My  object  at  present  is,  only  to  show 
how  the  right  of  the  true  owner  to  property  kept  increas- 
ing in  consideration  and  vigour,  with  the  progress  of  law 
from  rudeness  to  refinement. 

Title  to  property  resting  originally  in  occupancy  ceased, 
of  course,  upon  the  death  of  the  occupant.  Sir  W'illiam 
Blackstone  considers  the  descent,  devise,  and  transfer  of  pro- 
perty, equally  political  institutions  and  creatures  of  the 
municipal  law,  and  not  natural  rights ; and  that  the  law  of 
nature  suggests,  that  on  the  death  of  the  possessor,  the  estate 
should  become  common,  and  be  open  to  the  next  occupsmt. 
He  admits,  however,  that,  for  the  sake  of  peace  and  order, 
the  universal  law  of  almost  every  nation  gives  to  the  pos- 
sessor the  power  to  continue  his  properly  by  will ; and  if  it 
be  not  disposed  of  in  that  way,  that  the  municipal  law  steps 


Easton  T.  Worthington,  SSerg.  t(  RmeU,  130.  Browning  v.  Mn- 
gill,  S Harr.  If  Johns.  308.  M'Grew  v.  Browder,  14  JHarUn'i  Lotos. 
Rsp.  17. 

a Fraud  and  breaches  of  trust  are  said  not  to  be  among  the  radi- 
cal defects  which  will  absolutely  aiuiul  the  title  of  the  subsequent 
bona  Jidt  purchaser ; and  Mr.  Brown  has,  though  I think  mistaking- 
ly,  contended,  that  cases  of  force  and  fear  stand  on  the  same  footing. 
Brown  on  Salts,  SOS.  1 Belt’s  Com.  Z81. 188,  387.  389.  Hr.  Bell 
shows,  from  the  cases  which  he  cites,  that  it  is  not  clearly  settled  in 
what  cases  a sale  by  a person  in  lawful  possession  will  bind  the  real 
owner,  ifthe  sale  be  founded  on  a breach  of  trust. 
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in  and  declares  who  shall  be  heir  of  the  deceased.^  As  a 
mere  speculative  question,  it  may  be  doubted,  whether  this 
be  a perfectly  correct  view  of  the  law  of  nature  on  this  sub- 
ject. The  right  to  transmit  property  by  descent,  to  one’s 
own  offspring,  is  dictated  by  the  voice  of  nature.'’  The 
universality  of  the  sense  of  a rule  or  obligation,  is  pretty 
good  evidence  that  it  has  its  foundation  in  natural  law.  It 
is  in  accordance  with  the  sympathies  and  reason  of  all  man- 
kind, that  the  children  of  the  owner  of  property,  which  he 
acquired  and  improved  by  his  skill  and  industry,  and  by 
their  association  and  labour,  should  have  a better  title  to  it 
at  his  deatli,  than  the  passing  stranger.  This  better  title  of 
the  children  has  been  recognised  in  every  age  and  nation, 
and  it  is  founded  in  the  natural  affections,  which  are  the 
growth  of  the  domestic  ties,  and  the  order  of  Providence.® 
But  the  particular  distribution  among  the  heirs  of  the  blood, 
and  the  regulation  and  extent  of  the  degrees  of  consangui- 
nity to  which  the  right  of  succession  should  be  attached,  do 
undoubtedly  depend  upon  positive  institution  ; and  it  seems 
to  be  the  general  doctrine,  founded  on  the  history  of  all 
nations  and  ages,  that  property  in  land,  when  such  property 
began  to  exist  and  to  be  recognised,  was  originally  vested 
in  the  state  or  sovereign,  and  derived  by  grant  to  in- 
dividuals.*' 

The  power  of  alienation  of  property  is  a necessary  inci- 
dent to  the  right,  and  was  dictated  by  mutual  convenience, 
and  mutual  wants.  It  was  first  applied  to  moveables ; and  a 
notion  of  separate  and  permanent  property  in  land  could 
not  have  arisen  until  men  had  advanced  beyond  the  hunter 
and  shepherd  states,  and  become  husbandmen  and  farmers. 
Property  in  land  would  naturally  take  a faster  hold  of  the 
affections  ; and,  from  the  very  nature  of  the  subject,  it  would 


a Com.  vol.  ii.  c.  1.  10 — 13. 
b Oroliui,  b.  3.  c.  7.  8.  5. 

c Chrittian't  ^ole*  to  i Blaekt.  Com.  1.  Taytar'i  EltmenU 
Civil  Law,  519. 

d Grotiiu,  b.  3.  c.  3.  •.  4.  Ibid.  c.  3.  s,  4. 
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not  be  susceptible  of  easy  transfer,  nor  so  soon  as  moveable 
property  be  called  into  action  as  an  article  of  commerce. 

Delivery  of  possession  was,  anciently,  necessary  to  the 
valid  transfer  of  land.  When  actual  delivery  became  in- 
convenient, symbolical  delivery  supplied  its  place  ; and  as 
society  grew  in  cultivation  and  refinement,  writing  was  in- 
troduced, and  the  alienation  of  land  was  by  deed. 

The  gratuitous  disposition  of  land  by  will,  was  of  much 
slower  growth  than  alienations,  in  the  way  of  commerce,  for 
a valuable  consideration  ; because  the  children  were  sup- 
posed to  have  a right  to  the  succession  on  the  death  of  the 
parent ; though  Grotius  considers  disposition  by  will  to  be 
one  of  the  natural  rights  of  alienation.*  In  the  early  periods 
of  the  English  law,  a man  was  never  permitted  totally  to  dis- 
inherit his  children,  or  leave  his  widow  without  a provision.*’ 
Testaments  were  introduced  by  Solon  into  the  Athenian  com- 
monwealth, in  the  case  in  which  the  testator  had  no  issue ; 
and  the  Roman  law  would  not  allow  a man  to  disinherit  his 
own  issue,  his  sui  et  necestarii  httredes,  without  assigning 
some  just  cause  in  bis  will.  The  reason  of  the  rule  in  the 
civil  law  was,  that  the  children  were  considered  as  having  a 
property  in  the  efiects  of  the  father,  and  entitled  to  the 
management  of  the  estate.  The  querela  itiqfficiosi  tetta- 
tuenti,  was  an  action  introduced  in  favour  of  the  children, 
to  rescind  wills  made  to  their  prejudice,  without  just  cause. 
But  the  father  could  charge  his  estate  with  his  debts,  and 
so  rendef  the  succession  unprofitable ; and  the  children 
could,  in  that  case,  abandon  the  succession,  and  so  escape 
the  obligation  of  the  debts.° 

In  England,  the  right  of  alienation  of  land  was  long 
checked  by  the  oppressive  restraints  of  the  feudal  system, 
and  the  doctrine  of  entailments.  All  those  embarrassments 
have  been  effectually  removed  in  this  country ; and  the 
right  to  acquire,  to  hold,  to  enjoy,  to  alien,  to  devise  and  to 


a B.  2.  c.  6.  s.  14. 

6 1 Reeves'  Hitt,  of  the  English  Lave,  1 1, 
t Dig.  29.  2.  12. 
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trammit  property  by  inheritance,  to  one’s  descendants,  in 
regular  order  and  succession,  is  enjoyed  in  the  fulness  and 
perfection  of  the  absolute  right.  Every  individual  has  as 
much  freedom  in  the  acquisition,  use,  and  disposition  of  his 
property,  as  is  consistent  with  good  order,  and  the  recipro- 
cal rights  of  others.  The  state  has  set  bounds  to  the  acqui- 
sition of  property  by  corporate  bodies  ; for  the  creation  of 
those  artidcial  persons  is  a matter  resting  in  the  discretion 
of  the  government,  who  have  a right  to  impose  such  re- 
strictions upon  a gratuitous  privilege  or  franchise,  as  the 
sense  of  the  public  interest  or  convenience  may  dictate. 
With  the  admission  of  this  exception,  the  legislature  have 
no  right  to  limit  the  extent  of  the  acquisition  of  property, 
as  was  suggested  by  some  of  the  regpilations  in  ancient  Crete, 
Lacedsemon,  and  Athens  and  has  also  been  recommend- 
ed in  some  modem  Utopian  speculations.  A state  of  equal- 
i^  as  to  property  is  impossible  to  be  maintained,  for  it  is 
against  the  laws  of  our  nature ; and  if  it  could  be  reduced 
to  practice,  it  would  place  the  human  race  in  a state  of 
tasteless  enjoyment  and  stupid  inactivity,  which  would  de- 
grade the  mind,  and  destroy  the  happiness  of  social  life.’’ 


a Aritt.  PoUtiet,  by  Gillies,  b.  2.  c.  8.  PoUer’t  Anliq.  of  Oreect, 
voL  i.  167. 

b Hsiriogton,  in  his  Oceana,  declared  an  Agrarian  law  to  be  the 
foundation  of  a commonwealth ; and  he  undoubtedly  alluded  to  the 
common  interpretation  and  popular  view  of  the  Agrarian  laws  in 
ancient  Rome,  and  not  to  the  new  and  just  idea  of  M.  De  Niebuhr, 
that  those  laws  related  only  to  leases  of  the  public  lands  belonging 
to  the  state.  Montesquieu,  in  his  Spirit  of  Lawt,  b.  5.  c.  3,  4, 5, 6., 
frequently  suggests  the  necessity  of  laws  in  a democracy  establishing 
equaUty  and  frugality.  All  schemes  of  that  kind  are  essentially  ri- 
aionary,  though  they  may  not  be  quite  as  extravagant  as  some  of  the 
reveries  of  Rousseau,  Condorcet,  or  Godwin.  In  the  code  of  laws 
compiled  by  King  James,  in  1606,  for  the  new  colonies  in  America,  a 
community  of  property  and  labour,  for  five  years  from  the  settlement 
of  each  colony,  was  established.  This  was  a temporary  expe* 
dient;  but  the  experiment  upon  this  theory,  in  the  colony  of  Virginia, 
proved  it  to  be  an  intolerable  restriction,  leading  to  idleness  and  im- 
morality, and  to  be  destructive  of  all  the  ordinary  motives  to  human 
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When  the  laws  allow  a free  circulation  to  property  by  the 
abolition  of  perpetuities,  entailmeiits,  the  claims  of  primo- 
geniture, and  all  inequalities  of  descent,  the  operation  of 
the  steady  laws  of  nature  will  of  themselves  preserve  a pro- 
per equilibrium,  and  dissipate  the  mounds  of  property  as 
fast  as  they  accumulate. 

Civil  government  is  not  entitled,  in  ordinary  cases,  and  as 
a general  rule,  to  regulate  the  use  of  property  in  the  hands 
of  the  owners,  by  sumptuary  laws,  or  any  other  visionary 
schemes  of  frugality  and  equality.  The  notion,  that  plain, 
coarse  and  abstemious  habits  of  living,  are  requisite  to  the 
preservation  of  hereisin  and  patriotism,  has  been  derived 
from  the  Roman  classical  writers.  They  praised  sumptuary 
laws,  and  declaimed  vehemently  against  the  degeneracy  of 
their  countrymen,  which  they  imputed  to  the  corrupting  in- 
ffiience  of  the  arts  of  Greece,  and  of  the  riches  and  luxury 
of  the  world,  upon  the  freedom  and  spirit  of  those  “ lords 
of  human  kind,”  who  had  attained  universal  empire  by 
means  of  the  hardy  virtues  of  the  primitive  ages.®  But 


industry.  (Stith't  llultyrij  of  Virginia.)  The  experiment  of  a com- 
miinity  of  lanclg,  goods  and  labour,  at  Ncw-Plymoulh,  made  in  the 
first  years  of  the  colony,  was  found  to  be  mjurious  even  with  that 
sniull,  simple  and  pious  band  of  emigrants  ; and  the  institution  of  se- 
pnrate  property,  in  Ifi23,  had  a midden  and  very  beneficial  effect  in 
exciting  a spirit  of  industry.  (Morion' t J^ew-Enff  land  Mrmorial,  93. 
Daylie's  Ilitlorical  Memoir,  vol.  i.  I!0.  158.)  The  state  of  equality 
does  not  suit  the  present  condition  of  man,  and  whenever  it  has  been 
attempted,  it  has  cheeked  civilization,  and  led  to  immorality,  and  de- 
stroyed freedom  of  action  and  enjoyment. 

n No  author  was  more  distinguished  than  Sallust,  for  his  eloquent 
invectives  agaiimt  riches,  luxury,  and  the  arts,  which  he  consider- 
ed as  having  corrupted  and  destroyed  the  Roman  republic.  Among 
other  acquired  vices,  he  says,  the  Romans  had  learned  to  admire 
statues,  pictures  and  fine  wrought  plate.  Sal.  Cat.  c.  11.  Juve- 
nal painted  the  mighty  evils  of  luxury  with  the  hand  of  a roaster. 
In  a satire  devoted  to  the  delineation  of  extreme  profligacy,  he  re- 
lieves himself  for  a moment  by  a brief  but  lively  sketch  of  the  pure 
and  nistic  virtues  of  the  old  Romans.  lie  recurs  again  to  the  deto- 
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we  need  only  look  to  the  free  institutions  of  Britain,  and 
her  descendants,  and  the  prosperity  and  freedom  which 
they  cherish  and  protect,  to  be  satisfied  that  the  abundant 
returns  of  industry,  the  fruits  of  genius,  the  boundless  extent 
of  commerce,  the  exuberance  of  wealth,  and  the  cultivation 
of  the  liberal  arts,  with  the  unfettered  use  of  all  those  bless- 
ings, are  by  no  means  incompatible  with  the  full  and  per- 
fect enjoyment  of  enlightened  civil  liberty.  No  such  fatal 
union  necessarily  exists  between  prosperity  and  tyranny,  or 
between  wealth  and  national  corruption,  in  the  harmonious 
arrangements  of  Providence.  Though  Britain,  like  ancient 
Tyre,  has  her  “ merchants  who  are  princes,  and  her  traf- 
fickers the  honourable  of  the  earth  she  still  sits  “ very 
glorious  in  the  midst  of  the  seas,  and  enriches  the  kings  of 
the  earth  with  the  multitude  of  her  riches,  and  of  her  mer- 
chandise.” Nor  have  the  polished  manners  and  refined 
taste  for  which  France  has  been  renowned  in  modern  ages, 
or  even  the  efleminate  luxury  of  her  higher  classes  and  of 
her  capital,  been  found  to  damp  her  heroism,  or  enervate 
her  national  spirit.  Liberty  depends  essentially  upon  the 
structure  of  the  government,  the  administration  of  justice, 
and  tlie  intelligence  of  the  people,  and  it  has  very  little 
concern  with  equality  of  property,  and  frugality  in  living, 
or  the  varieties  of  soil  and  climate.^ 


lations  of  wealth  and  luxury,  and  rises  to  the  loftiest  strains  of  pa- 
triot indignation : 

Savior  armis 

Luxuria  incubuU,  vidumque  ulcucilur  orbetn. 

Sat.  6.  V.  29 1 , 292. 

a The  sumptuary  laws  of  ancient  Rome  had  their  origin  in  the 
twelve  tables,  which  controlled  the  wastefulness  of  prodigals,  and 
unnecessary  expenditure  at  funerals.  The  appetite  for  luxury  in- 
creased with  dominion  and  riches,  and  sumptuary  laws  were  from 
time  to  time  enacted,  from  the  566th  year  of  the  city  down  to  the 
time  of  the  emperors,  restraining,  by  severe  checks,  luxury,  and  ex- 
travagance in  dress,  furniture  and  food.  They  were  absurdly  and 
idly  renewed  by  the  most  extravagant  and  dissipated  rulers;  by  such 
conquerors  as  Sylla,  Julius  Cwsar  and  Augustus.  The  history  of 
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Every  person  is  entitled  to  be  protected  in  the  enjoy- 
ment of  his  property,  not  only  from  invasions  of  it  by  indi- 
viduals, but  from  all  unequal  and  undue  assessment  on  the 
part  of  government.  It  is  not  sufficient  that  no  tax  or  im- 
position can  be  imposed  upon  the  citiiens,  but  by  their  re- 
presentatives in  the  legislature.  The  citizens  are  entitled 


those  sumptuary  laws  is  given  in  .4utus  Gelliut,  b.  2.  c.  24.  See, 
also,  Suet.  J.  Catar,  s.  43. 

During  the  middle  ages,  the  English,  French,  and  other  govern- 
ments, were,  equally  with  the  ancient  Romans,  accustomed  to  limit, 
by  positive  laws,  the  extent  of  private  expenses,  entertainments  and 
dress.  Some  traces  of  these  sumptuary  laws  existed  in  France  as 
late  as  the  beginning  of  the  Inst  century,  and  in  Sweden  in  the  latter 
part  of  it.  Ilatiam  on  the  Middle  <dget,  vol.  ii.  287.  Catteau'e  View 
of  Sweden.  Dodtley't  Jinnual  Regieter,  1767.  The  statute  of  10 
Edic.  III.,  entitled,  itatutum  de  cibariia  utendit,  was  the  most  absurd 
that  ever  was  enacted.  It  prescribed  the  number  of  dishes  for  dinner 
and  supper,  and  the  quality  of  the  dishes.  Dr.  Adam  Smith,  in  his 
Wealth  <jf.Va/io;u,  justly  considers  it  to  be  an  act  of  the  highest  im- 
pertinence and  presumption,  for  kinrs  and  rulers  to  pretend  to 
watch  over  the  economy  and  expenditure  of  private  persons.  The 
wages  of  labour,  and  the  prices  of  commodities,  and  economy  in  dress, 
were  regulated  by  law  in  the  earliest  settlement  of  Massachusetts. 
( Winthrop’s  Hut.  of  JVeui- Eng/und,  vol.  i.  30.  note.  Ibid.  vol.  i.  1 16.) 
Such  “good  orders,”  says  Hubbard,  “ expired  with  the  first  golden 
age  in  this  new  world.”  But  he  was  mistaken,  for,  in  1777,  there 
was  a report  made  by  a committee  in  congress,  recommending  to 
the  several  states,  to  regulate,  by  law,  the  price  of  labour,  manufac- 
tures and  internal  produce,  and  the  charges  of  innholders ! [Joumale 
of  Congrete,  November  22d,  1777.)  In  pursuance  of  the  suggestion, 
it  appears  that,  in  1778,  there  were  acts  of  the  legislatures  of  Con- 
necticut and  New-York,  (and  probably  of  other  states,)  limiting  the 
price  of  labour,  and  the  products  of  labour,  and  tavern  charges. 
The  statute  of  New-York  was  suspended  within  three  months  after 
it  was  passed,  and  repealed  within  the  same  year.  Corporation 
ordinances,  in  some  of  our  cities,  have  frequently  regulated  the  price 
of  meats  in  the  market.  Such  laws,  if  of  any  efficacy,  are  calculated 
to  destroy  the  stimulus  to  exertion ; but  in  fact  they  are  only  made 
to  be  eluded,  despised  and  broken.  And  yet  the  regulation  of  prices 
in  inns  and  taverns  is  still  the  practice  in  New-Jerscy ; and  the  rates 
of  charges  are  established  by  the  county  courts,  and  affixed  up  at 
inns,  in  like  manner  as  the  rates  of  toll  at  toll-gates  and  bridges  I 
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to  require,  that  the  legislature  itself  slial!  cause  all  public 
taxation  to  be  fair  and  equal  in  proportion  to  the  value  of 
property,  so  that  no  one  class  of  individuals,  and  no  one 
species  of  prof>erty,  may  be  unequally  or  unduly  assessed. 

A just  and  perfect  system  of  taxation  is  still  a desuhra- 
tum  in  civil  government ; and  there  are  constantly  existing 
well  founded  complaints,  that  one  species  of  proitcrty  is 
made  to  sustain  an  unequal,  and,  consequently,  an  unjust 
pressure  of  the  public  burthens.  The  strongest  instance  in 
New-York,  and  probably  in  other  states,  of  this  inequality, 
is  the  assessment  of  taxes  upon  waste  and  unproductive 
lands  ; and  the  oppression  upon  this  dcscrijttion  of  real  pro- 
perty has  been  so  great  as  to  diminish  exceedingly  its  value. 
This  property  is  assessed  in  each  town,  by  assessors  residing 
in  each  town,  and  whose  interest  it  is  to  exaggerate  the  value 
of  such  property,  in  order  to  throw  as  great  a share  as  pos- 
sible of  the  taxes  to  be  raised  within  the  tow  n upon  the  non- 
resident proprietor.  The  unreclaimed  lands,  which  the 
owner  finds  it  impossible  to  cultivate,  or  even  to  sell,  with- 
out great  sacrifice,  and  which  produce  no  revenue,  are  as- 
sessed, not  only  for  sticli  charges  as  may  be  deemed  directly 
beneficial  to  the  land,  such  as  making  and  repairing  roads 
and  bridges,  but  for  all  the  wants  and  purposes  of  the  in- 
habitants. The  lands  are  made  auxiliary  to  the  mainte- 
nance of  the  poor,  and  the  destruction  of  w ild  animals  ; and 
the  inhabitants  of  each  town  have  been  left  to  judge,  in  their 
discretion,  of  the  extent  of  their  wants.  Such  a power 
vested  in  the  inhabitants  of  each  town,  of  raising  money  for 
their  own  use,  on  the  property  of  others,  bus  produced,  in 
many  instances,  very  great  abuses  and  injustice.  It  has 
corrupted  the  morals  of  the  people,  and  led  to  the  plunder 
of  the  property  of  non-resident  landholders.  This  w as  car- 
ried to  such  an  enormous  CAlcnt  in  the  county  of  Franklin, 
as  to  awaken  the  attention  of  the  legislature,  and  to  induce 
them  to  institute  a special  commission,  to  inquire  into  the 
frauds  and  abuses  committed  under  this  power,  and  also  to 
withdraw  entirely  from  the  inhabitants  of  now  towns,  the 
power  of  raisiiig  money  by  assessments  upon  property,  for 
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the  destruction  of  noxious  animals. Tlic  ordinance  of 
Congress,  of  the  13lli  July,  1787,*>  passed  for  the  govern- 
ment of  the  north-western  territory,  anticipated  this  pro- 
pensity to  abuse  of  power,  and  undertook  to  guard  against 
it,  by  the  provision,  that  in  no  case  should  any  legislature 
within  that  territory  tax  the  lands  of  non-resident  proprie- 
tors higher  than  those  of  residents.  There  is  a similar  pro- 
vision in  the  constitution  of  Missouri,  and  one  still  broader 
in  that  of  the  state  of  Illinois.  It  is  declared,  generally,  in 
that  of  the  latter  state,  that  the  mode  of  levying  a tax  shall 
be  by  valuation,  so  that  every  person  should  pay  a tax  in 
proportion  to  the  value  of  his  property  in  possession. 

This  duty  of  protecting  every  man’s  property,  by  means 
of  just  laws,  promptly,  uniformly,  and  impartially  adminis- 
tered, is  one  of  the  strongest  and  most  interesting  of  obliga- 
tions on  the  part  of  government,  and  frequently  it  is  found 
to  be  the  most  dillicult  in  the  performance.  Mr.  Ilurae' 
looked  upon  the  whole  apparatus  of  government,  as  liaving 
ultimately  no  other  object  or  purpose  but  the  distribution 
of  justice.  The  appetite  for  property  is  so  keen,  and  the 
blessings  of  it  are  so  palpable,  and  so  impressive,  that  the 
passion  to  acquire  is  incessantly  busy  and  active.  Every 
man  is  striving  to  better  his  condition;  and  in  the  constant 
struggles,  and  jealous  collisions,  between  men  of  property 
and  men  of  no  property,  the  one  to  acquire  and  the  other  to 
preserve;  and  between  debtor  and  creditor,  the  one  to  exact 
and  the  other  to  evade  or  postpone  payment ; it  is  to  be  ex- 
pected, especially  in  popular  governments,  and  under  the 
influence  of  the  sympathy  which  the  poor  and  the  unfortu- 
nate naturally  excite,  that  the  impartial  course  of  justice, 
and  the  severe  duties  of  the  lawgiver,  should,  in  some  de- 
gree be  disturbed.  One  of  the  objects  of  the  constitution 
of  the  United  States,  was  to  cslabUsh  justice ; and  this  it  J as 
done  by  the  admirable  distribution  of  its  powers,  and  the 


a L.  A",  r.  sess.  4i.  c.  20.  s.  9,  10. — c.  126. 

6 JoumaUnf  the  Confederation  Congrees,  vol.  xii.  58. 
c Ettayt,  vol.  i.  35. 
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checks  which  it  has  placed  on  the  local  legislation  of  the 
states.  These  checks  have  already,  in  their  operation,  es- 
sentially contributed  to  the  protection  of  the  rights  of  pro- 
perty. 

Government  is  bound  to  assist  the  rightful  owner  of  pro- 
perty, in  the  recovery  of  the  possession  of  it,  when  it  has 
been  unjustly  lost.  Of  this  duty  there  is  no  question.  But 
if  the  possessor  of  land  took  possession  in  good  faith,  and  in 
the  mistaken  belief  that  he  had  acquired  a title  from  the 
rightful  owner,  and  makes  beneficial  improvements  upon  the 
land,  it  has  been  a point  of  much  discussion,  whether  the 
rightful  owner,  on  recovery,  was  bound  to  refund  to  him 
the  value  of  those  improvements.  This  was  the  question  in 
the  case  of  Green  v.  Biddle,’^  which  was  largely  discussed  in 
the  supreme  court  of  the  United  States,  and  which  had  ex- 
cited a good  deal  of  interest  in  the  state  of  Kentucky.  The 
decision  in  that  case  was  founded  upon  the  compact  between 
the  states  of  Virginia  and  Kentucky,  made  in  1789,  relative 
to  lands  in  Kentuck}',  and  therefore  it  docs  not  touch  the 
question  I have  suggested.  The  inquiry  becomes  interest- 
ing, how  far  a general  statute  provision  of  that  kind  is  con- 
sistent with  a due  regard  to  the  rights  of  property.  The 
Kentucky  act  declared,  that  the  honeefidvi  possessor  of  land 
should  be  paid,  by  the  successful  claimant,  for  his  improve- 
ments, and  that  the  claimant  must  pay  them,  or  elect  to  re- 
linquish the  land  to  the  occupant,  on  being  paid  its  estimated 
value  iu  its  unimproved  state. 

By  the  English  law,  and  the  common  law  of  this  country, 
the  owner  recovers  his  land  by  ejectment,  without  being 
subjected  to  the  condition  of  paying  for  the  improvements 
which  may  have  been  made  upon  the  land.  The  improve- 
ments arc  considered  as  annexed  to  the  freehold,  and  pass 
with  the  recovery.  Every  possessor  makes  such  improve- 
ments at  his  peril.*’  But  if  the  owner  be  obliged  to  resort  to 
chancery  for  assistance,  in  the  recovery  of  the  rents  and 


a 8 JVheal.  Rep.  1 . 

b Frear  v.  Ilardcnbergh,  5 Jokm,  Rep.  273. 
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profits,  Lord  Hardwicke  once  intimated,  in  Dormer  v.  For- 
iescue,’^  tliat  the  rule  of  the  civil  law,  which  is  more  equita- 
ble on  that  point  than  the  English  law,  would  be  adopted ; 
and  consequently  the  hoiuefidci  possessor  would  be  entitled 
to  deduct  the  amount  of  his  expenses  for  lasting  and  valuable 
improvements,  from  the  amount  to  be  paid,  by  way  of  dama- 
ges, for  the  rents  and  profits.  The  same  intimation  was 
given  in  the  court  of  errors,  in  New-York,  in  Murray  v. 
Gouverneur and  that  in  the  equitable  action  at  law,  for 
the  mesne  profits,  the  defendant  might  have  the  value  of  his 
improvements  deducted  by  way  of  set-olT.  These  were  ex- 
tra-judicial dicta  ; and  there  is  no  adjudged  case,  professing 
to  be  grounded  upon  common  law  principles,  and  declaring 
that  the  occupant  of  land  was,  without  any  special  contract, 
entitled  to  payment  for  his  improvements,  as  against  the 
true  owner,  when  the  latter  was  not  chargeable  with  having 
intentionally  laid  by  and  concealed  his  title.®  We  have  a 
statute  in  New-York  relative  to  lands,  in  what  was  formerly 
called  the  military  tract,  which  declares  that  the  settler  on 
those  lands,  under  colour  of  a bona  fide  purchase,  should 
not  be  devested  of  his  possession  or  recoveiy,  by  the  real 
owner,  until  the  former  had  been  paid  the  value  of  his  im- 
provements made  on  the  land,  after  deducting  thereout  a rea- 
sonable compensation  to  the  owner  for  the  use  and  occupa- 
tion of  the  laud.''  This  act  is  as  broad,  and  liable  to  the 
same  objections  that  have  been  made  against  the  Kentucky 
statute.  There  are  similar  statute  provisions  in  Massacliu- 


a 3 JlU\  Rtp.  134. 

6 2 Johm.  Ctuet,  441. 

c Tile  siicgeations,  in  the  cases  referred  to  in  the  text,  have  been 
considered  os  forming  just  ground  for  mitigation  of  damages  in  an 
action  for  the  mesne  profits ; and  the  value  of  permanent  improve- 
menls,  made  in  good  faith,  has  been  allowed,  to  the  extent  of  the 
rents  and  profits  claimed  by  the  plaintiff.  Hylton  v.  Brown,  C.  C. 
April,  1808,  Wharlun't  Dig.  tit.  Ejectment,  pi.  74.  Jackson  v. 
Loomis,  4 Cotcen'i  Rep.  168. 
d L-  vV,  1'.  April 8th,  1013,  c.  80. 
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setts,  New-Hampshire,  Ohio  and  Illinois.®  So  far  as  tbe 
statute  in  New-Hampshire  was  retrospective,  and  extend- 
ed to  past  improvements  made  before  it  was  passed,  it 
has  been  adjudged  in  the  circuit  court  of  the  United  States 
for  the  district  of  New-Hampshire  to  be  unconstitutional  ; 
inasmuch  as  it  devested  the  real  owner  of  a vested  title  to 
the  possession,  and  vested  a new  right  in  the  occupant,  upon 
considerations  altogether  past  and  gone.'*  The  statute  in 
New-Hampshire  applied  only  to  cases  of  a hona  Jide  pos- 
session of  more  than  six  years’  standing,  and  only  to  the  in- 
creased value  of  the  land,  by  means  of  the  improvements; 
and  the  real  owner  is  allowed  the  mesne  profits.  The  jus- 
tice of  that  statute  has  been  ably  vindicated  in  the  case  of 
U ithington  v.  Corey,  in  cases  not  within  the  reach  of  the 
decision  in  the  circuit  court  of  the  LTnited  States. 

The  rule  of  the  civil  law  was,  that  the  honm  Jidei  posses- 
sor was  entitled  to  be  reimbursed,  by  w.ay  of  indemnity,  the 
expenses  of  beneficial  improvements,  so  far  as  they  aug- 
mented the  property  in  value  ; and  the  rule  was  founded  on 
the  principle  of  equity,  that  nemo  dchet  lomjdclari  aliena 
jaclnra.  It  is  not  the  amount  of  the  expenses  strictly  so 
considered,  but  only  the  amount  so  far  as  it  has  augmented 
the  property  in  value,  that  the  claimant  ought,  in  equity,  to 
refund.  But  there  are  difiiculties  in  tbe  execution  of  this 
rule.  The  expenses  may  have  been  very  costly,  and  beyond 
the  ability  of  the  claimant  to  refund,  and  he  may  have  a 


n Jones  V.  Carter, 12  J>Iass.  Rrp.  314.  SUtl.  of  Most-  1807.  c.  75. 
VViliiiiiijioii  V.  Corey,  2 A'.  II.  lUp.  115.  Bank  of  Hamilton  v. 
Dudley’s  Lessee.  2 Peters'  U.  S.  Rep.  492.  The  statute  in  Massachu- 
setts, is  called  the  lletlerment  lata,  and  it  is  aduiiucd,  in  2 Pick.  Rep. 
507.,  to  have  altered  the  common  law  in  this  respect.  The  Revised 
SUilvtes  of  Illinois,  of  1829,  exempt  the  |)crson  evicted  from  land,  to 
which  his  record  title  appeared  plain,  from  any  action  for  mesne 
profits  prior  to  notice  of  adverse  claims,  and  they  allow  him,  on  evic- 
tion. for  improvements  made  before  such  notice. 

b Society  for  the  I’ropagation  of  the  Gospel  v.  Wheeler,  2 Oall. 
Rrp.  lOj. 
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just  affection  for  the  property,  and  it  might  have  answered 
all  his  wants  and  means  in  its  original  state,  without  the  im- 
provements. The  Roman  law  allowed  the  judge  to  modify 
the  rule,  according  to  circumstances, and  permitted  the  oc- 
cupant to  withdraw  from  the  land  the  materials  by  which  it 
was  improved.^  In  many,  and  indeed  in  most  cases,  that 
mode  of  relief  would  be  impracticable ; and  Pothier*’  pro- 
poses to  reconcile  the  interests  of  the  several  parties,  by  al- 
lowing the  owner  to  take  possession,  upon  condition,  that 
the  repayment  of  those  expenditures,  by  instalments,  should 
remain  a charge  upon  the  land.'  There  are  embarrass- 
ments and  didiculties  in  every  view  of  this  subject ; and  the 
several  state  laws  to  which  I have  alluded,  do  not  indulge 
in  any  of  these  refinements.  They  require  the  value  of  the 
improvements  to  be  assessed,  and,  at  all  events,  to  be  paid  ; 
and  they  are  strictly  encroachments  upon  the  rights  of  pro- 
perty, as  known  and  recognised  by  the  common  law  of  the 
land.  There  were,  however,  peculiar  and  pressing  cir- 
cumstances, which  were  addressed  to  the  equity  of  the  law- 
giver, and  led  to  the  passage  of  those  statutes,  in  reference 
to  waste  and  uncultivated  lands  in  a new  country,  and 
where  the  occupant  was  not  liable  to  any  imputation  of 
negligence  or  dishonesty.  The  titles  to  such  lands  had, 
in  may  cases,  become  exceedingly  obscure  and  difficult  to 
be  ascertained,  by  reason  of  conflicting  locations,  and  a 
course  of  fraudulent  and  desperate  speculation  ; and  it  is 
impossible  not  to  perceive  and  feel  the  strong  equity  of 
those  provisions.  But  in  the  ordinary  state  of  things,  and 
ill  a cultivated  country,  such  indulgences  are  unnecessary 
and  pernicious,  and  invite  to  careless  intrusions  upon  the 


a Dig.  C.  1 . 38. 

b TraiU  du  Droit  dt  PropriUi.  No.  347. 

c The  rule  in  the  Roman  law,  allowing  to  the  bona  tide  possessor 
of  land  compensation  for  his  bencticial  repairs  and  meliorations  ex- 
pended upon  his  estate,  as  against  the  rightful  claimant,  is  very  fully 
and  learnedly  discussed  in  the  .American  Juritl  and  /.aw  Magazine. 
No.  -J.  art.  9. 

VoL.  II.  43 
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property  of  others.  There  are  but  very  few  cases  in  which 
a person  may  not,  with  reasonable  diligence,  and  cautions 
inquiry,  discover  whether  a title  be  clear  or  clouded ; and 
caveat  ernptor  is  a maxim  of  the  common  law,  which  is  ex- 
ceedingly conducive  to  the  security  of  right  and  title.  No 
man  ought  to  be  entitled  to  these  extraordinary  benefits  of 
a bonct  fidei  possession  of  land,  unless  he  entered  and  im- 
proved, in  a case  which  appeared  to  him,  after  diligent  and 
faithful  inquiry,  to  be  free  from  suspicion.  There  is  no  mo- 
ral obligation,  which  should  compel  a man  to  pay  for  im- 
provements upon  his  own  land,  which  he  never  authorized, 
and  which  originated  in  a tort.*  The  provisions  of  the 
Napoleon  Code  on  this  subject  have  been  adopted  in  Loui- 
siana ; but  it  has  been  decided  by  the  supreme  court  of  that 
state,  that  a bona  fide  possessor  ceases  to  be  one,  as  soon  as 
the  defects  in  his  title  are  made  known  to  him.  He  is  not 
necessarily  in  bad  faith  from  the  time  a suit  be  commenced, 
for  he  still  may  have  a confidence  in  the  goodness  of  his 
title.** 

But  there  are  many  cases  in  which  tlic  rights  of  property 
must  be  made  subservient  to  the  public  welfare.  The  maxim 
of  law  is,  that  a private  mischief  is  to  be  endured  rather 
than  a public  inconvenience.  On  this  ground  rest  the  rights 
of  public  necessity.  If  a common  highway  be  out  of  re- 
pair, a passenger  may  lawfully  go  through  an  adjoining  pri- 
vate enclosure.*  So,  it  is  lawful  to  raze  houses  to  the 


a 4 Peten'  U.  S.  Rep.  101.  S.  1*.  But,  in  Lnuit-iana,  the  principle 
of  compensation,  according  to  the  doctrine  of  the  Roman  law,  has 
been  adopted  ; and  if  the  owner  evicts  a bona  JUle  possessor,  ho  has 
biselection  to  pay  him  the  value  of  the  materials  and  w’orkinanship 
employed  in  putting  improvements  on  the  property,  or  to  reimburse 
him  the  enhanced  value  which  they  confer  on  it.  I'orler,  J.,  m 
Daquin  v.  Coiron,  20  Marlin’s  Louis.  Rep.  C09. 

b 20  Martin's  Louis,  /fey),  fi 1 5— 620.  Packwoud  v.  Richardson, 
1 tbiet.  405. 

c Absor  V.  French. 2 S/u.ir.  Rep.  2It.  Young’s  case.  1 /.on/  R<n;»i. 
715.  This  principle  does  not  apply  lothecs.se  of  a private  way. 
The  right  is  confined  to  public  highsvays  out  of  repair.  'J'oylor  v. 
Whitehead,  /Doug.  Rep.  715. 


Digitized  by  Google 


Lecture  XXXIV.]  OF  PERSONAL  PROPERTY. 


339 


ground  to  prevent  the  spreading  of  a conflagration.*  These 
are  cases  of  urgent  necessity;  but  private  property  must,  in 
many  other  instances,  yield  to  the  general  interest.  The 
right  of  eminent  domain,  or  inherent  sovereign  power,  it  is 
admitted  by  all  publicists,  gives  to  the  legislature  the  con- 
trol of  private  property  for  public  uses,  and  for  public  uses 
only.i>  Roads  may  be  cut  through  the  cultivated  lands  of 
individuals  without  their  consent,  provided  it  be  done  by 
town  officers  of  their  own  appointment,  upon  the  previous 
application  of  twelve  freeholders;  and  the  value  of  the 
lands,  and  amount  of  the  damages,  must  be  assessed  by  a 
jury,  and  paid  to  the  owner.'  So,  lands  adjoining  the  ca- 
nals which  have  been  recently  made  in  New-York,  were 
made  liable  to  be  assumed  for  the  public  use,  so  far  as  was 
necessary  for  the  great  object  of  the  canals  ; and  provision 
was  made  for  compensation  to  the  individuals  injured,  by 
the  assessment  and  payment  of  the  damages.  In  these, 
and  other  instances  which  might  be  enumerated,  the  interest 
of  the  public  is  deemed  paramount  to  that  of  any  private 
individual ; and  yet,  even  here,  the  constitution  of  the 
United  States,  and  of  most  of  the  states  of  the  union,  have 
imposed  a great  and  valuable  check  upon  the  exercise  of 
legislative  power,  by  declaring,  that  private  property  should 
not  be  taken  for  public  use  without  just  compensation.  A 
provision  for  compensation  is  a necessary  attendant  on  the 
due  and  constitutional  exercise  of  the  power  of  the  law- 
giver to  deprive  an  individual  of  his  property  without  his 
consent ; and  this  principle  in  American  constitutional  Ju- 
risprudence, is  founded  in  natural  equity,  and  is  laid  down 
by  Jurists  as  an  acknowledged  principle  of  universal  law.^ 


a Dyer'i  Hep.  36.  b.  I Dallas'  Rep,  363. 

b Orotiiu,  b.  1,  c.  1.  s.  6.  Ibid.  b.  2.  c.  14.  B.  7.  Ibid.  b.  3.  e. 

19.  s.  7. — c.  20.  8.  7.  Pi'ff".  b.  8.  c.  5.  s.  7.  Bynk,  Qiuesl, 
Jur.  Pub.  b.  2.  15.  Esprit  des  Loir,  tom.  iii.  203.  Gardner  v. 
Village  of  Newburgh,  2 Johns.  Ch.  Rep.  162. 
e JT.  Y.  Revised  Statutes,  vol.  i.  514,  515. 

d Orolius  De  Jure  B.  tf  P.  b.  3.  c.  19.  e.  7. — c.  20.  a.  7.  Pu^. 
De  Jure  Jfat.  et  Gent.  b.  8.  c.  5.  s.  3.  7.  Bynk,  Quasi.  Jut,  Pub, 
b.  2.  c.  15. 
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{t  undoubtedly  must  rest  in  the  wisdom  of  the  legislature 
to  determine  when  public  uses  require  the  assumption  of 
private  property  ; and  if  they  should  take  it  for  a purpose 
not  of  a public  nature,  as  if  the  legislature  should  take 
the  property  of  A.,  and  give  it  to  B.,  the  law  would  be 
unconstitutional  and  void.  Real  property,  and  the  rights 
and  privileges  of  private  corporate  bodies,  are  all  held 
by  grant  or  charter  from  government  ; and  it  would  be 
a violation  of  contract,  and  repugnant  to  the  constitution  of 
the  United  States,  to  interfere  with  private  property,  ex- 
cept under  the  limitations  which  have  been  mentioned. 

But  though  property  be  thus  protected,  it  is  still  to 
be  understood,  that  the  lawgiver  has  a right  to  prescribe 
the  mode  and  manner  of  using  it,  so  far  as  may  be  ne- 
cessary to  prevent  the  abuse  of  the  right,  to  the  injury 
or  annoyance  of  others,  or  of  the  public.  The  govern- 
ment may,  by  general  regulations,  interdict  such  uses 
of  property  as  would  create  nuisances,  and  become  dan. 
gerous  to  the  lives,  or  health,  or  peace,  or  comfort  of  the 
citizens.  Unwholesome  trades,  slaughter  houses,  operations 
oOensive  to  the  senses,  the  deposit  of  powder,  the  building 
with  combustible  materials,  and  the  burial  of  the  dead,  may 
all  be  interdicted  by  law,  in  the  midst  of  dense  masses  of 
population,  on  the  general  and  rational  principle,  that  every 
person  ought  so  to  use  his  property  as  not  to  injure  his 
neighbours,  and  that  private  interest  must  be  made  subser- 
vient to  the  general  interest  of  the  community. ^ 


a Pyff.  b.  8.  r.  5.  s.  3.  VatM,  b.  1.  c.  20.  s.  246.  2.S5.  Covp. 
Rrp.  26!>.  Com.  Dif;.  til.  By-lam,  C.  B'illtJt'  Rfp.  388.  The  Cor- 
poration of  New-York  v.  Coates,  7 Cowm't  Hrp.  585. 
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LECTURE  XXXV. 

OF  THE  NATURE  AND  VARIOUS  KINDS  OF  PERSONAL 
PROPERTY. 

Personal  property  usually  consists  of  things  temporary 
and  moveable,  but  includes  all  subjects  of  property  not  of 
a freehold  nature,  nor  descendible  to  the  heirs  at  law. 

The  division  of  property  into  real  and  personal,  or  move- 
able and  immoveable,  is  too  obvious  not  to  have  existed  in 
every  S3  stcra  of  municipal  law.  Except,  however,  in  the 
terra  of  prescription,  the  civil  law  scau'cely  made  any  differ- 
ence in  the  regulation  of  real  and  personal  property.  But 
the  jurisprudence  of  the  middle  ages  was  almost  entirely 
occupied  with  the  government  of  real  estates,  which  were 
the  great  source  of  political  power,  and  the  foundation  of 
feudal  grandeur.  In  consequence  of  this  policy,  a techni- 
cal and  very  artificial  system  was  erected,  upon  which  the 
several  gradations  of  title  to  land  depended.  Chattels 
were  rarely  an  object  of  notice,  either  in  the  treatises  or 
reports  of  the  times,  prior  to  the  reign  of  Henry  VI .»  They 
continued  in  a state  of  insignificance  until  the  revival  of 
trade  and  manufactures,  the  decline  of  the  feudal  tenures, 
and  the  increase  of  industry,  wealth  and  refinement,  had 
contributed  to  fix  the  affections  upon  personal  property,  and 
to  render  the  acquisition  of  it  an  object  of  growing  solici- 
tude. It  became,  of  course,  a subject  of  Interesting  discus- 
sion in  the  courts  of  justice ; and  being  less  complicated  in 


o Reevn'  Hitt,  of  the  Englith  Late,  vol.  iii.  15.  369. 
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its  tenure,  and  rising  under  the  influence  of  a liberal  com- 
merce, and  more  enlightened  maxims,  it  was  regulated  by 
principles  of  greater  simplicity,  and  more  accurate  justice. 
By  a singular  revolution  in  the  history  of  property  and 
manners,  the  law  of  chattels,  once  so  unimportant,  has 
grown  into  a system,  which,  by  its  magnitude,  overshadows, 
in  a very  considerable  degree,  the  learning  of  real  estates. 

I.  Chattel  is  a very  comprehensive  term  in  our  law,  and 
includes  every  species  of  property  which  is  not  real  estate, 
or  a freehold.  The  most  leading  division  of  personal  pro- 
perty is  into  chattels  real  and  personal.  Chattels  real, 
concern  the  realty,  as  a lease  for  years  of  land ;»  and  the 
duration  of  the  term  of  the  lease  is  immaterial.  It  is  only 
personal  estate  if  it  be  for  a thousand  years.’’  Falling  be- 
low the  character  and  dignity  of  a freehold,  it  is  regarded 
as  a chattel  interest,  and  is  governed  and  descendible  in  the 
same  manner.  It  docs  not  attend  the  inheritance,  for, 
in  that  case,  it  would  partake  of  the  quality  of  an  estate 
in  fee. 

There  arc,  also,  many  chattels,  which,  though  they  be  even 
of  a moveable  nature,  yet,  being  necessarily  attached  to  the 
freehold,  and  contributing  to  its  value  and  enjoyment,  go 
along  with  it  in  the  same  path  of  descent,  or  alienation. 
This  is  the  case  with  the  deeds  and  other  papers  which  con- 
stitute the  muniments  of  title  to  the  inheritance  f and  also 
with  shelves  and  other  fixtures  in  a house,  and  the  posts 
and  rails  of  inclosures ; for  they  cannot  be  dismembered  from 
the  freehold  without  injury  to  it,  and  they  pass  as  parcel  of 
it.**  So,  also,  it  is  understood,  that  pigeons  in  a pigeon 
house,  deer  in  a park,  and  fish  in  an  artificial  pond,  go  with 


a Co.  LUt.  118.  b. 

b Co.  Liu.  46.  a.  Case  of  Gay,  5 .Vom.  Rep.  419.  Brewster  v. 
Hill,  1 JV.  H.  Rep.  350. 

c Lord  Coke  said,  that  charters,  or  muniments  of  title,  might  be 
entailed.  Co.  Litt.  20.  a.  In  the  Scotch  law,  a jewel  or  picture 
may  be  entailed.  2 Beiri  Com.  2. 

d Herlakenden's  case,  4 Co.  Cl.  Cooke  s case,  Moort'i  Rep.  177. 
pl.  315. 
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the  inheritance  to  the  heir.*  But,  in  modern  times,  for  the 
encouragement  of  trade  and  manufactures,  and  as  between 
landlord  and  tenant,  many  things  are  now  treated  as  person- 
al property,  which  seem,  in  a very  considerable  degree,  to 
be  attached  to  the  freehold.  The  law  of  fixtures  is  in  de- 
rogation of  the  original  rule  of  the  common  law,  which 
subjected  every  thing  affixed  to  the  freehold  to  the  law  go- 
verning the  freehold ; and  it  has  grown  up  into  a system  of 
judicial  legislation,  so  as  almost  to  render  the  right  of  re- 
moval of  fixtures  a general  rule,  instead  of  being  an  ex- 
ception. The  general  rule,  which  appears  to  be  the  re- 
sult of  the  cases,  is,  that  things  which  tho  tenant  has  af- 
fixed to  the  freehold,  for  the  purposes  of  trade  or  manu- 
factures, may  be  removed,  when  the  removal  is  not  contra- 
ry to  any  prevailing  usage,  or  does  not  cause  any  material 
injury  to  the  estate,  and  which  can  be  removed  without 
losing  their  essential  character  or  value  as  personal  chat- 
tels. Thus,  things  set  up  by  a lessee,  in  relation  to  his 
trade,  as  fats,  coppers,  tables,  and  partitions,  belonging  to 
a soap  boiler, may  be  removed  during  the  term.  The  tenant 
may  take  away  chimney  pieces,  and  even  wainscot,  if  put 
up  by  himself  ;<=  or  a cider  mill  and  press  erected  by  him  on 
the  land,*^  or  a pump  erected  by  him,  if  reraoveable  without 
material  injury  to  the  freehold.®  So,  a building  resting  up- 
on blocks,  and  not  let  into  the  soil,  has  been  held  a mere 
chattel.'  A post  windmill,  erected  by  the  tenant, ^ and  ma- 
chinery for  spinning  and  carding,  though  nailed  to  the 
floor,'*  •-and  copper  stills,  and  distillery  apparatus,  though 


a Co.  Liu.  8.  a. 

6 Poole’s  case,  I Salk,  Rep.  368. 
c Ex  parte  Quincy,  1 Aik.  Rep.  477. 
d Holmes  v.  Tremper,  20  Johna.  Rep.  29. 

e Gryines  v.  Boweren,  4 Moore  i;  Payne,  143.  6 Rtngl,am't  Rep. 

437. 

/ .Vaylor  v.  Collinge,  1 Taunt,  ^ep.  21. 

g The  King  v.  Loiulunlhor|)C,  0 Term  Rep.  377.  See,  also,Tlie 
King  V.  Inhabitantg  of  Ollcy,  I B.  S,-  .Idntph.  161. 
h Cresboii  v.  Stout,  17  Johns.  Rep.  1 16. 


Digitized  by  Google 


344 


OF  PERSONAL  PROPERTY. 


[Part  V. 


fixed,*  are  held  to  be  personal  property.  On  the  other 
hand,  Iron  stoves,  fixed  to  the  brickwork  of  the  chimneys  of 
a honse,  have  been  adjudged  to  pass  with  the  house,  as 
part  of  the  freehold,  in  a case  where  the  house  was  set  off 
on  execution  to  a creditor.**  But  in  another  casein  the  same 
court,  between  mortagor  and  mortgagee,  the  possessor,  on 
the  termination  of  that  relation,  was  allowed  to  take  down 
and  carry  away  buildings  erected  by  him  on  the  land,  and 
standing  on  posts,  and  not  so  connected  with  the  soil  but 
they  could  be  removed  without  prejudice  to  it.«  TJie  te- 
nant may  also  remove  articles  put  up  at  his  own  expense  for 
ornament  or  domestic  convenience,  unless  they  be  perma- 
nent additions  to  the  estate,  and  so  united  to  the  house,  as 
materially  to  impair  it,  if  removed,  and  when  the  removal 
would  amount  to  a waste.  The  right  of  removal  will  de- 
pend upon  the  mode  of  annexation  of  the  article,  and  the 
effect  which  the  removal  would  have  upon  the  premises.** 
Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures,  or  articles  of  a personal  nature  affixed  to 


a Reynolds  v.  Shutcr,  5 Coicm't  Rrp.  323.  Raymond  v.  White, 
1 Ibid.  316. 

b Goddard  v.  Chase,  7 Jdast.  Rrp.  432. 
c Taylor  v.  Townsend,  8 Ibid.  411. 

d Buckland  v.  Butterfield,  2 Drod.  l(  Bint:.  64.  Treatiie  on  Fii- 
luru,  by  Amos  & Fcrnrd,  c.  2.  s.  3,  4.  This  valuable  treatise  has 
collected  the  numerous  cases  on  the  subject  of  fixtures,  and  traced  and 
stated  the  subtle  distinctions  arising  therein,  with  clearness  and  accu- 
racy. Under  the  head  of  ornamental  fixtures,  bangings,  taiiestry  and 
picrglasses,  marble  or  other  ornamental  chimney  pieces,  marble  slabs, 
window  blinds,  and  wainscots  fastened  with  screws,  have  been  in- 
cluded ; and,  under  the  head  of  articles  put  up  by  the  tenant,  for  do- 
mestic use  and  convenience,  and  allowed  to  be  removed  during  the 
term,  are  enumerated,  grates,  stoves,  iron  backs  to  chimneys,  fixed 
tables,  furnaces,  coppers,  coffee  mills,  malt  mills,  jacks,  cupboards, 
iron  ovens,  &c.  Ibid.  In  the  case  of  Blood  v.  Richardson,  in  the 
New-York  superior  court  of  common  pleas,  in  1831,  the  tenant  was 
held  to  be  entitled  to  remove  a grate  and  other  fixtures  put  up  by 
him  for  his  own  accommodation ; and  the  law  of  fixtures,  in  its  ap- 
plication to  the  relation  of  landlord  and  tenant,  partakes  ol  the  liberal 
and  commercial  spirit  of  the  time:,. 
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the  freebold,  principally  arise  between  three  classes  of  per- 
sons: 1.  Between  heir  and  executor  ; and  there  the  rule 
obtains  with  the  most  rigour  in  favour  of  the  inheritance, 
and  against  the  right  to  consider  as  a personal  chattel  any 
thing  which  has  been  affixed  to  the  freehold.^  2.  Between 
the  executor  of  the  tenant  for  life,  and  the  reraainder-raan 
or  reversioner ; and  here  the  right  to  fixtures  is  considered 
more  favourably  for  the  executors.  3.  Between  landlord 
and  tenant  ; and  here  the  claim  to  have  articles  considered 
as  personal  property,  is  received  with  the  greatest  latitude 
and  indulgence.  4.  There  is  an  exception  of  a broader 
extent  in  respect  to  fixtures  erected  for  the  purposes  of  trade, 
and  the  origin  of  it  may  be  traced  back  to  the  dawnings 
of  modern  art  and  science.*'  Lord  Ellenborough,  in  Eluxt 
V.  went  through  all  the  cases  from  ilie  time  of  the 

Year  Books,  and  the  court  concluded,  that  there  was  a dis- 
tinction between  annexations  to  the  freehold  for  the  pur- 
poses of  trade  or  manufacture,  and  those  made  for  the  pur- 
poses of  agriculture  ; and  the  right  of  tlic  tenant  to  remove 
was  strong  in  the  one  case,  and  not  in  the  otlier.  It  was 
held,  that  an  agricultural  tenant  who  had  erected,  for  the 
convenient  occupation  of  his  farm,  several  buildings,  was 
not  entitled  to  remove  them.  Had  the  erections  been  made 
for  the  benefit  of  trade  or  manufactures,  there  would  seem 
to  have  been  no  doubt  of  the  right  of  removal.  The  strict 
rule  as  to  fixtures,  that  applies  between  beir  and  exccu- 


n The  A'rir-  York  Reviied  Staiulet,  vol.  ii.  83.  s.  6, 7, 8.,  declare,  that 
things  annexed  to  the  frecliold,  or  to  any  building,  for  the  purpose  of 
trade  or  manufacture,  and  not  fixed  into  the  wall  of  a house,  so  as  to 
be  essential  to  its  support,  goto  the  executor  as  assets;  and  that  all 
other  things  annexed  to  the  freehold,  descend  to  the  heir  or  devisee. 

6 20/fcn.  VII.  13.  a.  andb.pl.  24.  Tne  exception,  in  that  ease,  was 
allowed  in  favour  of  a baker  and  a dyer  adixing  furnaces  or  vats,  or 
vessels  pur  occupier  ton  occupationt.  But  the  exception  in  favour  of 
such  trades,  was  almost  too  Uberal  for  the  age  ; and  we  find,  that  in 
the  following  year,  21  Hen.  VII.  27.,  it  was  narrowed  to  things  fixed 
to  the  ground,  and  not  to  the  walls  of  the  principal  building, 
r 3 Eatl’t  Rep.  38. 

VoL.  II.  44 
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tor,  applies  equally  as  between  vendor  and  vendee ; and 
manure,  lying  upon  the  land,  and  fixtures  erected  by 
the  vendor  for  the  purpose  of  trade  and  manufactures,  as 
potash  kettles  for  manufacturing  ashes,  pass  to  the  vendee 
of  the  land.**  Fixtures  go  along  with  the  premises,  to  a 
lessee,  if  no  reservation  be  made  at  the  time  of  the  contract  ;** 
and  the  tenant  must  remove  fixtures  put  up  by  him  before 
he  quits  the  possession  on  the  expiration  of  his  lease.°  If 
not  removed  during  the  term,  they  become  the  property  of 
the  landlord.** 

It  has  been  strongly  questioned  by  high  authority,®  whether 
erections  for  agricultural  purposes  ought  not,  in  this  coun- 
try, to  receive  the  same  protection  in  favour  of  the  tenant 
as  those  fixtures  made  for  the  purposes  of  trade,  manufac- 
tures, or  domestic  convenience.  They  may  be  necessary 
for  the  beneficial  enjoyment  of  the  estate,  and  the  protec- 
tion of  its  produce;  and  public  policy  and  the  interest  of  the 
owner  of  the  soil,  are  equally  promoted  by  encouragement 
given  to  the  tenant,  to  cultivate  and  improve  tbe  estate. 
In  Whiting  v.  Bra$ton,'  the  agricultural  tenant  received 


a Miller  v.  Plumb,  6 Coxeen't  Rep.  605.  Kirwan  v.  Latour,  1 
Harr,  t(  Johni,  289.  Kittrcdgc  v.  Woods,  3 AT.  H.  Rep.  503.  The 
main  mill  wheel  and  gearing  of  a factory,  and  necessary  to  iti 
operation,  are  held  to  be  fixtures  and  real  estate,  in  favour  of  the 
right  of  dower,  as  against  the  heir.  Powell  v.  Monson  and  Brimfield 
Manufacturing  Company,  3 Muon's  Rep.  459.  Such  machinery  will 
also  pass  to  the  vendee  as  against  the  vendor.  Farrar  v.  Stackpole, 
6 Oreenleaf’s  Rep.  154. 

6 Colegrave  v.  Uios  Santos,  2 Darnxo.  S(  Cress.  76. 
c Gibbs,  Ch.  J.,  in  Leo  v.  Risdon,  7 Taunt.  Rep.  183.  Ex  parte 
Quincy,  1 Aik.  Rep.  477.  2 Barmo.  t(  Cress,  supra.  Poole's  case, 

I Salk.  Rep.  368.  Penton  v.  Kobart,  2 East's  Rep.  88. 

d Lyde  v.  Russell,  t B.  Adolphus,  394.  The  French  law  coin- 
cides with  the  English  in  respect  to  fixtures  made  for  embellishment. 
The  tenant  may  remove  them,  provided  they  can  be  removed  without 
being  destroyed,  and  without  deteriorating  the  premises.  Lois  des 
Batimens,  par  I.e  Page,  tom.  ii.  190.  205. 
a Van  Ness  v.  Pacard,  2 Peters'  U.  S.  Rep.  137. 

/4  Pick.  Rep.  310. 
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a liberal  application  of  the  exception  in  favour  of  tlie  re- 
moval of  fixtures.  He  was  allowed  to  remove  from  the  free- 
hold all  such  improvements  as  were  made  by  him,  the  re- 
moval of  which  would  not  injure  the  premises,  or  put  them 
in  a worse  plight  than  they  were  in  when  he  took  posses- 
sion. The  case  of  Holmes  v.  Tremper*  may  also  be  refer- 
red to,  as  containing  a just  and  enlarged  view  of  the  sub- 
ject ; and  the  tenant  was  allowed  to  remove  a cider  mill 
and  press  erected  for  his  own  use.  But  the  same  policy  of 
encouraging  and  protecting  agricultural  improvements, 
will  not  permit  the  outgoing  tenant  to  remove  the  manure 
which  has  accumulated  upon  a farm  during  the  course  of 
his  term. I* 

The  civil  law  was  much  more  natural,  and  much  less 
complicated  in  the  discrimination  of  things,  than  the  com- 
mon law.  It  divided  them  into  the  obvious  and  universal 
distinction  of  things  moveable  and  immoveable.  The 
moveable  goods  of  the  civil  law  were,  strictly  speaking,  the 
chattels  personal  of  the  common  law.  Whatever  was  fixed 
to  the  freehold  perpelui  usus  causa  was  justly  deemed  a part 
of  the  res  immobiles  of  the  civil  law.' 

II.  Property  in  chattels  personal  is  either  absolute  or 
qualified. 

Absolute  property  denotes  a full  and  complete  title  and 
dominion  over  it ; but  qualified  property  in  chattels  is  an 
exception  to  the  general  right,  and  means  a temporary  or 
special  interest,  liable  to  be  totally  devested  on  the  happen- 
ing of  some  particular  event. 

A qualified  property  in  chattels  may  subsist  by  reason  of 
the  nature  of  the  thing  or  chattel  possessed.  The  elements 
of  air,  light  and  water,  are  the  subjects  of  qualified  pro- 
perty by  occupancy  ; and  Justinian,  in  his  institutes,**  says, 
they  are  common  by  the  law  of  nature.  He  who  first  places 


a 20  Joknt,  Rep.  29. 

6 Lassell  v.  Reed,  6 OreenUaf't  Rep.  S22. 
c Taylofe  Elem.  of  the  Civil  Law,  475. 
d hut.  2.  I.  I. 
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himself  in  llie  advantageous  enjoyment  of  a competent  por- 
tion of  either  of  them,  cannot  lawfully  be  deprived  of  that 
enjoyment ; and  whoever  attempts  to  do  it,  creates  a nui- 
sance for  which  he  is  responsible."  Animals  feree  natura, 
so  long  as  they  are  reclaimed  by  tlie  art  and  power  of  man, 
are  also  the  subject  of  a qualified  property  ; but  when  they 
return  to  their  natural  liberty  and  ferocity,  without  the  ani- 
mm  reveriendi,  the  properly  in  tliein  ceases.  While  this 
qualified  property  continues,  it  is  as  much  under  the  pro- 
tection of  law  as  any  other  properly,  and  every  invasion  of 
it  is  redressed  in  the  same  manner. •>  The  difficulty  in  as- 
certaining with  precision  the  application  of  the  law,  arises 
from  the  want  of  some  certain  determinate  standard  or  rule, 
by  which  to  determine  when  an  animal  is  fera  vel  domitee 
nalurtc.  If  an  animal  belongs  to  the  class  of  tame  animals, 
as,  for  instance,  to  the  class  of  horses,  sheep,  or  cattle,  he 
is  then  clearly  a subject  of  absolute  property  ; but  if  be  be- 
longs to  the  class  of  animals  which  are  wild  by  nature,  and 
owe  all  their  temporary  docility  to  the  discipline  of  man, 
such  as  deer,  fish,  and  several  kinds  of  fowl,'  then  the  ani- 
mal is  a subject  of  qualified  property,  and  which  continues 
so  long  only  as  the  tameness  and  dominion  remain.  It  is 
the  theory  of  some  naturalists,  that  all  animals  were  original- 
ly wild,  and  that  such  as  are  domestic  owe  all  their  docility, 
and  all  their  degeneracy,  to  the  hand  of  man.  This  seems 
to  have  been  the  opinion  of  Count  Buflbn  ; and  he  says,  that 
the  dog,  the  sheep  and  the  camel,  have  degenerated  from 
the  strength,  spirit  and  beauty  of  their  natural  state,  and 
that  one  principle  cause  of  their  degeneracy  was  the  perni- 
cious influence  of  human  power.**  Grotius,  on  the  other 
hand,  has  suggested,  that  savage  animals  owe  all  their  un- 
tamed ferocity,  not  to  their  own  natures,  but  to  the  violence 


a 9 Co.  59.  b.  Aldred's  case. 

6 7 Co.  16 — 18.  Finih't  Imk,  176. 

c Doves  are  held  to  be  animals  fera  nalnrg.  Commonwealth  v. 
Chace,  9 Pick.  Rep.  IS. 

d B’tffon't  JCatural  Hitlory,  vol.  vii.  Smellle'a  ed. 
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of  man.*  Bui  the  common  law  has  wisely  avoided  all  per- 
plexing questions  and  reCnemenls  of  this  kind,  and  has 
adopted  the  test  laid  down  by  Puffendorf,'’  by  referring  the 
question,  whether  the  animal  be  wild  or  tame,  to  our  know- 
ledge of  his  habits,  derived  from  fact  and  experience.  It 
was  held  by  the  supreme  court  of  New-York,  in  Pierson  v. 
Post,<^  that  pursuit  alone  gave  no  property  in  animals  feree 
naturee.  Almost  all  the  jurists  on  general  jurisprudence 
agree,  that  the  animal  must  have  been  brought  within  the 
power  of  the  pursuer,  before  the  property  in  the  animal 
vests.  Actual  taking  may  not  in  all  cases  be  requisite;  but 
all  agree,  that  mere  pursuit,  without  bringing  the  animal 
within  the  power  of  the  party,  is  not  sufficient.  The  pos- 
session must  be  so  far  established,  by  the  aid  of  nets,  snares, 
or  other  means,  that  the  animal  cannot  escape.  It  was  ac- 
cordingly held,  in  the  case  just  mentioned,  that  an  action 
would  not  lie  against  a person  for  killing  and  taking  a fox 
which  had  been  pursued  by  another,  and  was  then  actually 
in  the  vietv  of  the  person  who  had  originally  found,  started 
and  chased  it.  The  mere  pursuit,  and  being  within  view 
of  the  animal,  did  not  create  a property,  because  no  pos- 
session had  been  acquired  ; and  the  same  doctrine  was 
afterwards  declared  in  the  case  of  Buster  v.  NewkirkA 
The  civil  law  contained  the  same  principle  as  that  which 
the  supreme  court  adopted.  It  was  a question  in  the  Ro- 
man law,  whether  a wild  beast  belonged  to  him  who  had 
wounded  it  so  that  it  might  easily  be  taken.  The  civilians 
differed  on  the  question  ; but  Justinian  adopted  the  opinion, 
that  the  property  in  the  wounded  wild  beast  did  not  attach 
until  the  beast  was  actually  taken.'  So,  if  a swarm  of  bees 
had  flown  from  the  hive  of  A.,  they  were  reputed  his  so 
long  as  the  swarm  remained  in  sight,  and  might  easily  be 


a Grotiiu,  Hut.  de  Belg.  lib.  5.,  cite<l  in  PuJJf.  Droit  dc  la  JVat.  1. 
4.  e.  6.1.5. 
i Liv,  4.  c.  6.  s.  5. 
e 3 CaifUt'  Rep.  IT5. 
d SO  Johiu.  Rrp.  75. 

• /rut.  3.  I.  13.  Dig,  41.  1.5.  3. 
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pursued ; otherwise  they  became  tlie  properly  of  the  first 
occupant. » Merely  finding  a tree  on  the  land  of  another, 
containing  a swarm  of  bees,  and  marking  it,  does  not  vest 
the  property  of  the  bees  in  the  finder.'*  Bees  which  swarm 
upon  a tree  do  not  become  private  property  until  actually 
hived.® 

A qualified  property  in  chattels  may  also  subsist,  when 
goods  are  bailed,  or  pledged,  or  distrained.  In  those  cases, 
the  right  of  property  and  the  possession  are  separated  ; and 
the  possessor  has  only  a property  of  a temporary  or  quali- 
fied nature,  which  is  to  continue  until  the  trust  be  perform- 
ed, or  the  goods  redeemed ; and  he  is  entitled  to  protect 
this  property,  while  it  continues,  by  action,  in  like  manner 
as  if  he  was  absolute  owner. 

III.  Personal  property  may  be  held  by  two  or  more  per- 
sons in  joint  tenancy,  or  in  common ; and,  in  the  former 
case,  the  same  principle  of  survivorship  applies  which  exists 
in  the  case  of  a joint  tenancy  in  lands.*^  But  by  reason  of 
this  very  efiect  of  survivorship,  joint  tenancy  in  chattels  is 
very  much  restricted.  It  does  not  apply  to  stock  used  in 
any  joint  undertaking,  either  in  trade  or  agriculture ; for 
the  forbidding  doctrine  of  survivorship  would  tend  to  damp 
the  spirit  and  enterprise  requisite  to  conduct  the  business 
with  success.  When  one  joint  partner  in  trade,  or  in  agri- 
culture, dies,  his  interest  or  share  in  the  concern  does  not 
survive,  but  goes  to  his  personal  representatives.®  Subject  to 
these  exceptions,  a gift,  or  grant  of  a chattel  interest,  to  two 
or  more  persons,  creates  a joint  tenancy  ; and  a joint  tenant, 
it  is  said,  may  lawfully  dispose  of  the  whole  property.'  In 


a Iml.  2.  1.  14. 

6 Gillet  V.  Mason,  7 Johtu,  Rep.  16. 
e Inst.  2.  1.  14.  Woilis  v.  Mease,  3 Binnry't  Rep.  S46. 
d Co.  Liil.  1 82.  a. 

e Co.  Lilt.  182.  a.  Rep.  S5.  Jefforeys  v.  Small,  1 fern. 

Rep.  217.  Elliot  V.  Brown,  cited  in  Rathby’s  note  to  1 Fern.  Rep. 
217. 

/ Beat,  J.,  in  Barton  v.  Williams,  5 Bam.  ,9ld.  395.  If  this 
dictum  be  not  confined  to  joint  tenancy  in  merchandise,  where  it  ua- 
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legacies  of  chattels,  the  courts,  at  one  time,  leaned  against 
any  construction  tending  to  support  a joint  tenancy  in  them, 
and  testators  were  presumed  to  have  intended  to  confer 
legacies  in  the  most  advantageous  manner.*  But  in  Camp~ 
bell  v^Campbell,^  the  master  of  the  rolls  reviewed  the  cases, 
and  concluded,  that  where  a legacy  was  given  to  two  or 
more  persons,  they  would  take  a joint  tenancy,  unless  the 
will  contained  words  to  show  that  the  testator  intended  a 
severance  of  the  interest,  and  to  take  away  the  right  of  sur- 
vivorship. This  same  rule  of  construction  has  been  de- 
clared and  followed  in  the  subsequent  cases.° 

IV.  Another  very  leading  distinction,  in  resjiect  to  goods 
and  chattels,  is  the  distribution  of  them  into  things  in  pos- 
session, and  things  in  action.  The  latter  are  personal  rights 
not  reduced  to  possession,  but  recoverable  by  suit  at  law. 
Money  due  on  bond,  note,  or  other  contract,  damages  due 
for  a breach  of  covenant,  for  the  detention  of  chattels,  or 
for  torts,  ore  included  under  this  general  head  of  title  to 
things  in  action.  It  embraces  the  most  diffusive,  and,  in  this 
commercial  age,  the  most  useful  learning  in  the  law.  By 
far  the  greatest  part  of  the  questions  arising  in  the  inter- 
course of  social  life,  or  which  are  litigated  in  the  courts  of 
justice,  are  to  be  referred  to  this  head  t>f  personal  rights  in 
action. 


(louhtedly  applies,  it  must  at  least  be  restricted  to  ehattel  interests  ; 
and  there  it  has  some  colour  from  what  Lord  Coke  says  in  Co.  Litl. 
1115.  a.  A joint  tenant  of  an  estate  in  fee  can  only  convey  bis  part; 
and  if  he  should  levy  a Cue  of  the  whole  estate,  or  convey  it  by  bar- 
gain and  sale,  it  would  only  reach  his  interest,  and  amount  to  a seve- 
rance of  the  joint  tenancy.  Co.  Litl.  186.  a.  Ford  v.  Lord  Grey, 
6 Mod.  Rep.  4-1.  1 Salk.  Rep.  286.  2 Ohio  Rep.  112.  If  one  tenant 

in  common  of  a chattel  sells  the  share  of  his  co-tenant,  as  well  os  his 
ewn,  he  is  answerable  in  trover.  Wilson  v.  Reed,  3 Juhnt.  Rep. 
175. 

a Perkins  v.  Baynton,  1 Brn.  118. 

6 4 Bro.  15. 

c .Motley  v.  Bird,  3 f 'es.  628.  Crooke  v.  Ue  V'andcs,  9 Ibid.  197. 
Jackson  v.  Jackson,  Ibid.  591. 
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V.  Chattels  may  be  limited  over  by  way  of  remainder, 
after  a life  Interest  in  them  is  created.  The  law  was  very 
early  settled,  that  chattels  real  might  be  so  limited  by  will.*- 
A chattel  personal  may  also  be  given  by  will  (and  it  is  said, 
that  the  limitation  may  be  equally  by  deed,’’)  to  A.  for  life, 
with  remainder  over  to  B.,  and  the  limitation  over,  after  the 
life  interest  in  the  chattel  has  expired,  is  good.  Anciently, 
there  could  be  no  limitation  over  of  a chattel,  but  a gift  for 
life  carried  the  absolute  interest.  Then  a distinction  was 
taken  between. the  use  and  the  property,  and  it  was  held 
that  the  use  might  be  given  to  one  for  life,  and  the  property 
afterwards  to  another,  though  the  devise  over  of  the  chattel 
itself  would  be  void.'  It  was  finally  settled,  that  there  was 
nothing  in  that  distinction,  and  that  a gift  for  life  of  a chattel, 
was  a gift  of  the  use  only,  and  the  remainder  over  was  good 
as  an  executory  devise.'’  This  limitation  over  in  remainder 
is  good  as  to  every  species  of  chattels ; and  there  is  no  dif- 
ference in  that  respect  between  money  and  any  other  chat- 
tel interest.  The  general  doctrine  is  established  by  nume- 
rous English  equity  decisions,'  and  it  has  been  very  exten- 
sively recognised  and  adopted  as  the  existing  rule  of  law  in 
this  country  ; but  not  until  the  question  had  been  very  ably 


a Manning's  case,  8 Co.  95.  Lampett’s  case,  10  Co.  46.  Child 
V.  Baylie,  Cro.  J.  459. 

b 2 Blacki.  Com.  398.  The  cases  which  I have  seen,  all  arose 
upon  wills;  but  in  Child  v.  Baylie,  Cro.  J.  459.,  the  court  speak  of 
such  a remainder  as  being  created  equally  by  grant  or  devise. 

c 37  Hen.  VI.  abridged  in  Bro.  tit.  Devise,  pi.  13.  Hastings  v. 
Douglass,  Cro.  C.  343. 

d In  Powell  v.  Brown,  ,S.  C-  Late  Joumnl,  No.  3.  44?.,  it  was 
held,  that  a hmitation  over  of  a personal  chattel,  by  deed,  was  good, 
though  it  was  not  by  way  of  executory  trust  or  a conveyance  to 
uses. 

e Smith  v.  Clever,  2 fern.  Rep.  59.  Hyde  V.  Parralt,  1 P.  ff'ms. 
1.  Tissen  V.  Tissen, /6id.  SOO.  Pleydell  v.  Pleydell, /iirf.  748.  Por- 
ter V.  Toiirnay,  3 fee.  311.  Randall  v.  Russell,  3 JUerivale's  Sep. 
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and  thoroughly  discussed,  particularly  in  the  supreme  court 
of  errors  of  the  state  of  Connecticut.* 

There  is  an  exception  to  the  rule  in  the  case  of  a bequest 
of  specific  things,  as,  for  instance,  corn,  hay  and  fruits,  of 
which  t^e  use  consists  in  the  consumption.  The  gift  of  such 
articles  for  life,  is  of  necessity  a gift  of  the  absolute  property ; 
and  there  cannot  be  any  limitation  over,  for  the  use  and  the 
property  cannot  exist  separately.’’  Nor  can  there  be  an 
estate  tail  in  a chattel  interest,  unless  in  very  special  cases,” 
for  that  would  lead  to  a perpetuity,  and  no  remainder  over  can 
be  permitted  on  such  a limitation.>>  It  is  a settled  role,  that 
the  same  words  which,  under  the  English  law,  would  create 


o Moffat  V.  Strong,  10  Johnt.  Rep.  12.  Westcott  v.  Cady,  5 
Johni,  Ch,  Rep.  334.  Griggs  v.  Dodge,  2 Day's  Rep.  2B.  Taber 
V.  Packwood,  Ibid.  52.  Scott  v.  Price,  2 Serg.  Sf  Raxele,  59.  Deibi 
V.  King,  6 Ibid.  29.  Reyall  v.  Eppes,  2 Jilunf.  Rep.  479.  Mortimer 
V.  Moffatt,  4 H.  Sf  Munf.  503.  Logan  v.  Ladson,  1 S.  C.  £?•  Rep. 
271.  By  tiie  J'f.  Y.  Revised  Statutes,  vol.  i.  773.  s.  1—5.,  the  absolute 
ownership  of  personal  property  cannot  be  suspended  by  any  limita* 
tion  or  condition,  for  a longer  period  than  two  lives  in  being  at  the 
date  of  the  instrument  creating  it,  or,  if  by  will,  at  the  death  of  the 
testator.  Tlie  accumulation  of  the  interest  or  profits  of  personal 
property  may  be  made  ns  aforesaid,  for  the  beiiefit  of  one  or  more 
minors  then  in  being,  and  to  terminate  at  the  expiration  of  their  mi- 
nority; and,  if  directed  to  commence  at  a period  subsequent  to  the 
date  of  the  instrument,  or  death  of  the  person  executing  it,  the  period 
must  be  during  the  minority  of  the  person  to  be  benefited.  All  di- 
rections for  accumulation  for  a longer  term  than  such  minority,  are 
void  as  to  the  excess  of  time.  But  if  a minor,  for  whose  benefit  a valid 
accumulation  of  interest  or  profits  is  directed,  be  destitute,  the  chan- 
cellor may  apply  a suitable  sum  from  the  accumulated  moneys  for  his 
relief,  as  to  support  or  education. 

b Randall  v.  Russell,  3 Merivale’s  Rep.  194,  Though  property  be 
of  a perishable  nature,  it  still  may  be  bequeathed  to  A.  for  life,  with 
remainder  over;  but  as  such  property  becomes  less  valuable,  from 
year  to  year,  it  may,  under  the  direction  of  chancery,  be  converted 
into  government  stock,  for  the  protection  of  the  remainder-man.  4 
Ruuell's  Rep.  200. 
c Vii*  supra, 
d Dyer's  Rep.  7.  pi.  ». 
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an  estate  tail  as  to  freeholds,  give  the  absolute  interest  as  to 
chattels.* 

The  interest  of  the  party  in  remainder  in  chattels,  is  pre> 
carious,  because  another  has  an  interest  in  possession ; and 
chattels,  by  their  very  nature,  are  exposed  to  abuse,  loss, 
and  destruction.  It  was  understood  to  be  the  old  rule  in 
chancery,*’  that  the^  person  entitled  in  remainder  could 
call  for  security  from  the  tenant  for  life,  that  the  property 
should  be  forthcoming  at  his  decease ; but  that  practice  has 
been  overruled.®  Lord  Thurlow  said,  that  the  party  enti- 
tled in  remainder  could  call  for  the  exhibition  of  an  inven- 
tory of  the  property',  and  which  most  be  signed  by  the 
legatee  for  life,  and  deposited  in  court,  and  that  is  all  he  is 
ordinarily  entitled  to.  But  it  is  admitted,  that  the  security 
may  still  be  required,  in  a case  of  real  danger  that  the  pro- 
perty may  be  wasted,  secreted,  or  removed.^  And  when 
there  is  a general  bequest  of  a residue  for  life  with  remain- 
der over,  the  practice  now  is  to  have  the  property  sold  and 
converted  into  money  by  the  executor,  and  the  proceeds 
safely  invested,  and  the  interest  thereof  paid  to  the  legatee 
for  life.® 


a Seale  v.  Scale,  t P.  ffritt,  590.  Chandlcis  v.  Price.  3 Pm.  89. 
Brouncker  v.  Bagot,  I Jtlerivale't  Rep.  971.  Tothill  t.  Pitt,  t JOad- 
dock't  Ch.  Rep.  488.  Garth  v.  Baldwin,  5 K«.  646. 

b 3 Freeman'e  Rep.  506,  case  580.  Bracken  r.  Bentley,  1 Rep.  in 
Ch.  59. 

e Foley  v.  Burnell,  1 Bro.  579. 

i Feamt  on  Execvtory  Devuee,  vol.  ii.  35.  4th  edit,  by  Powell. 
Mortimer  v.  Mofiatt,  4 Hen.  t(  Munf.  503.  Gardner  v.  Harden,  f 
JltConte  Ch.  Rep.  35.  Smith  v.  Daniel,  Ibid.  143. 

$ Howe  V.  Earl  of  Dartmouth,  7 Fee.  137.  * 
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LECTURE  XXXVI. 


OF  TITLE  TO_  PERSONAL  PROPERTY,  BY  ORIOINAL 
ACQUISITION. 

Title  to  personal  property  may  accrue  in  three  differ- 
ent ways  : 

I.  By  original  acquisition. 

II.  By  transfer,  by  act  of  the  law. 

III.  By  transfer,  by  act  of  the  parties. 

It  will  not  be  possible  to  give  to  every  part  of  so  exten- 
sive a subject  a minute  examination,  consistently  with  the 
preservation  of  due  symmetry  in  the  arrangement  of  these 
elementary  disquisitions.  I shall  endeavour  to  bring  every 
part  of  the  title  at  least  into  view,  and  reserve  a full  exami- 
nation for  those  branches  of  it  which  may  appear  to  be  the 
most  fruitful  of  instruction. 

The  right  of  original  acquisition  may  be  comprehended 
under  the  heads  of  occupancy,  accession,  and  intellectual 
labour. 

I.  0/  original  acquisition  by  occupancy. 

The  means  of  acquiring  personal  property,  by  occupan- 
cy, are  very  limited.  Though  priority  of  occupancy  was 
the  foundation  of  the  right  of  property,  in  the  primitive 
ages,  and  though  some  of  the  ancient  institutions  contem- 
plated the  right  of  occupancy  as  standing  on  broad  ground,* 


a Quod  anie  nuiliut  eH,  id  naturali  raliont  oceupanU  conceditur. 
but.  t.  1.  IS.  Mr.  Selden  has  shown,  that  among  the  aneiant  He- 
brews, ffnita,  fish,  animals,  and  every  thing  fonnd  in  desert  or  vacant 
places,  belonged  to  the  first  occupant.  Dt  Jur,  Abt.  it  Otni,  jueta 
ditdplinam  Ebraorum,  cited  by  Puff.  b.  4.  c.  8.  e.  S. 
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yet,  in  (he  progress  of  society,  this  original  right  was  made 
to  yield  to  the  stronger  claims  of  order  and  tranquillity. 
Title  by  occupancy  is  become  almost  extinct,  under  civili- 
zed governments,  and  it  is  permitted  to  exist  only  in  those 
few  special  cases,  in  which  it  may  be  consistent  with  the 
public  welfare. 

(1.)  Goods  taken  by  capture  in  war,  were,  by  the  com- 
mon law,  adjudged  to  belong  to  the  captor.*  But  now,  by 
the  acknowledged  law  of  nations,  and  the  admiralty  juris- 
prudence of  the  United  States,  as  has  been  already  shown,'* 
goods  taken  from  enemies,  in  time  of  war,  vest  primarily  in 
the  sovereign  ; and  they  belong  to  the  individual  captors 
only  to  the  extent,  and  under  such  regulations,  as  positive 
laws  may  prescribe. 

(2.)  Another  instance  of  acquisition  by  occupancy’,  which 
still  exists  under  certain  limitations,  is  that  of  goods  casu- 
ally lost  by  the  owner,  and  unreclaimed,  or  designedly 
abandoned  by  him  ; and  in  both  these  cases  they  belong  to 
the  fortunate  finder.®  But  it  is  requisite  that  the  former 
owner  should  have  completely  relinquished  the  chattel,  be- 
fore a perfect  title  will  accrue  to  the  finder  ; though  he  has, 
in  the  mean  time,  a special  property  sufficient  to  maintain 
trover  against  every  person  but  the  true  owner.''  He  is  not 
even  entitled  to  a reward  from  the  owner  for  finding  a lost 
article,  if  none  bad  been  promised.  He  is  only  entitled 
to  indemnity  against  his  necessary  expenses  incurred  on 
account  of  the  chattel.®  The  Roman  law  equally  denied 
to  the  finder  of  lost  properly  a reward  for  finding  it ; and 
according  to  the  stern  doctrine  of  Ulpian,'  it  was  evencon- 


o Finch't  Law,  28.  178.  Brn.  tit.  Properly,  pi.  18.  38.  Wright, 
J.,  in  Morrough  v.  Comyns,  1 TFUt.  Rep.  211. 
b See  vol.  i.  100. 

e 1 Btaeki.  Com.  296.  2 Ihiil.  402. 

d Armory  v.  Delamirie,  Sir.  Rep.  SOS.  Brandon  t.  Hentsvill# 
Bank.  1 Stewart'M  JHa.  Rep.  320. 

a Armory  v.  Flynn,  10  Johns.  Rep.  102. 

f Dig.  47.  2.  44.  a.  4 — 10.  The  English  law  more  reasonably  re- 
^oirea,  that  the  onimutfurandi  matt  have  eziated,  when  the  property 
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sideredto  be  tlieft,  to  convert  to  one’s  own  use,  animo  lucran- 
di,  property  found,  when  the  finder  had  no  reason  to  be- 
lieve it  had  been  abandoned.'' 

This  right  of  acquisition,  by  finding,  is  confined  to  goods 
found  upon  the  surface  of  the  earth  ; and  it  does  not  now 
extend  to  goods  found  derelict  at  sea,  though  abandoned 
without  hope  of  recovery.'’  Nor  docs  this  right  of  acquisition 
extend  to  goods  found  hidden  in  the  earth,  and  which  go 
under  the  denomination  of  treasure-trove.  Such  goods,  in 
England,  belong  to  the  king;  and,  in  New-York,  they  for- 
merly belonged  to  tlie  public  treasury  ; for  the  statute  of  4 
Edw.  I.  was  re-enacted  by  the  act  concerning  coroners,° 
which  directed  the  coroner  to  inquire,  by  jury,  of  treasure 
said  to  be  found,  and  who  were  the  finders,  and  to  bind  the 
finders  in  recognisance  to  appear  in  court.  I presume  that 
tliis  direction  had  never  been  put  in  practice,  and  that  the 
finder  of  property  has  never  been  legally  questioned  as  to 
his  right,  except  on  behalf  of  the  real  owner;  and  the  whole 
provision  has  been  omitted  in  the  Kcie-York  Revised  Sta- 
tutes, of  1829.  The  common  law  originally,  according  to 


was  first  received  or  taken,  to  constitute  larceny.  Uex  v.  Mucklow, 
1 Hyitn  (f  M'jodi/,  160. 

a But  the  finder  of  a chose  in  action,  as  a check  or  lottery  ticket, 
is  not  entitled  to  payment  of  the  money  due  upon  it,  if  the  party  pay- 
ing has  notice  that  the  holder  came  to  the  possession  of  it  by  finding. 
Payment,  under  such  circumstances,  to  the  bolder,  would  be  no  bar 
to  an  action  by  the  owner.  M'l.aughlin  v.  Waite,  5 WendtU't  Rep. 
404. 

b The  ancient  rule,  giving  to  the  finder  a moiety  of  the  proceed* 
of  goods  found  derelict  at  aea,  (if  any  such  rule  ever  existed,)  hu 
become  obsolete ; and  derelicts  are  held  to^be  perquisites,  or  droiu  of 
the  admiralty,  subject  to  be  reclaimed  by  the  owner,  but  without  any 
other  claim  on  the  part  of  the  finder,  than  to  his  reasonable  salvage 
remuneration.  This  is  now  the  general  rule  of  civilized  countries. 
The  Aquila,  1 Rob.  .ddm.  Rep.  32.  The  King  v.  Property  derelict, 
1 Hn-t;.  Adm.\Rep.  383.  Peabody  v.  Proceeds  of  28  bags  of  Cot- 
ton, Amer.  JurUt,  No.  3.  119.,  decided  in  the  district  court  of  Massa- 
chusetts, 1829. 

e L,  JV.  F.  sess.  24.  c.  43. 
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Lord  Coke,*  left  treasure-trove  to  the  person  who  deposited 
it ; or,  upon  his  omission  to  claim  it,  to  the  finder.  The 
idea  of  deriving  any  revenue  from  such  a source,  has  become 
wholly  delusive  and  idle.  Sucli  treasures,  according  to 
Grotius,’’  naturally  belong  to  tlie  finder;  but  the  laws  and 
jurisprudence  of  tlic  middle  ages  ordained  otherwise.  The 
Hebrews  gave  it  to  the  owner  of  the  ground  wherein  it  was 
found ; and  it  is  now  the  custom  in  Germany,  France,  Spain, 
Denmark  and  England,  to  give  lost  treasure  to  the  prince, 
or  his  grantee;  and  such  a rule,  says  Grotius,  may  now 
pass  for  the  law  of  nations.®  The  rule  of  the  Emperor 
Hadrian,  ns  adopted  by  Jusiinian,**  was  more  equitable,  for 
it  gave  the  property  of  treasure-trove  to  the  finder,  if  it  was 
found  in  his  own  lands  ; but  if  it  was  fortuitously  found  in 
the  ground  of  another,  the  half  of  the  treasure  went  to  the 
proprietor  of  the  soil,  and  the  other  half  to  the  finder ; and 
the  French  new  code  has  adopted  llie  same  rule.® 

Goods  waived,  or  scattered,  b}'  a thief  in  his  flight,  be- 
long likewise,  at  common  law,  to  tlie  king ; for  there  was 
supposed  to  be  a default  in  the  party  robbed,  in  not  making 
fresh  pursuit  of  the  thief,  and  reclaiming  the  stolen  goods 
before  the  public  officer  seized  them.^  But  this  preroga- 
tive of  the  crown  was  placed  at  the  common  law  under  so 
many  checks,*  and  it  is  so  unjust  in  itself,  that  it  may  per- 
haps be  considered  as  never  adopted  here  as  against  the 


a 3 Inst.  1 32. 

b De  Jure  B.  (,■  P.  b.  2.  c.  S.  e.  7. 

f According  to  the  Grand  Cuilumicr  of  tbe  dutchy  of  Normandy, 
c.  10.,  (rca^u-f-troie  belonged  to  the  duke. 

d Inst.  2.  1 . 39. 

e Code  Civil,  No.  716.  But  the  French  code  limits  this  right  of 
the  finder  to  that  particular  case.  The  general  rule  is,  that  all  pro- 
perty  vacant,  and  without  a master,  belongs  to  the  state.  Code,  No. 
£39.  713,  711.  717. ; and  Toiillier,  in  bis  Droit  Civil  Franfais,  tom. 
iv.  37 — 42.,  complains  much  of  the  contradiction,  confusion  and  un- 
certainty of  the  French  regulations,  on  this  subject  of  goods  without 
an  owner. 

f Foxley's  case,  5 Co.  106.  Cro.  Elix.  694. 

t Finch's  Law,  ft*. 
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real  owner,  and  never  pul  in  practice  as  against  the  finder ; 
though,  as  against  him,  I apprehend,  the  title  of  the  state 
would  be  deemed  paramount.  We  must,  also,  exclude 
from  the  title  by  occupancy  estrayt,  being  cattle  whose 
owner  is  unknown  ; for  they  are  disposed  of,  in  New-York,» 
and,  I presume,  generally  in  this  country,  when  unreclaim- 
ed, by  the  officers  or  the  town  where  the  estray  is  taken  up, 
for  the  use  of  the  poor,  or  other  public  purposes.^  All 
tcreckt  are  likewise  excluded  from  this  right  of  acquisition 
by  occupancy;  for  if  they  be  unreclaimed  for  a year,  they 
are  liable  to  be  sold,  and  the  net  proceeds  paid  into  the 
public  treasury.' 

By  the  colony  laws  of  Massachusetts,  wrecks  were  pre- 
served for  the  owner ; and  they  are  supposed  to  belong  now 
to  the  United  States,  as  succeeding,  in  this  respect,  to  the 
prerogative  of  the  English  crown.''  The  statute  law  of 
Massachusetts,  since  the  revolution,  pursued  the  policy  of 
the  colony  law,  and  disposed  of  estrays,  lost  money,  and 
goods,  if  unreclaimed  for  a year,  by  giving  one  half  of  the 
proceeds  to  the  finder,  and  the  other  half  to  the  poor  of  the 
town ; and  those  statutes  have  been  extended  in  practice  to 


a JV*.  Y.  Recutd  Slatutet,  vol.  i.  351,  353. 

6 In  Indiana,  by  statute,  of  1330,  tho  person  who  finds  and  takes 
property  adrift,  or  animals  estrayed,  is  entitled  to  retain  the  property, 
on  paying  20  per  cent,  of  tlie  appraised  value,  for  the  support  of 
seminaries.  But  he  is  subject,  nevertheless,  to  have  the  property, 
or  its  value,  reclaimed  at  any  time  by  the  owner,  on  payment  of  rea- 
sonable costs  and  charges. 
e JV.  Y.  Reeistd  SlatuUt,  vol.  i.  690 — 694. 

d Dane't  Abr.  of  American  Lam,  c.  76.  art.  7.  s.  IS.  21.  S3.  38. 
It  is  the  genera]  law  of  continental  Europe,  that  wrecks  belong  to 
the  nation,  when  the  owner  does  not  appear.  Htiuec.  Elem.  Jur. 
orrf.  Inti.  B.  352,  353.  Totdlier,  Droit  Civil  Fran^ait,  tom.  iv.  No. 
42—46.  In  England,  by  the  ancient  common  law,  all  property 
stranded,  or  of  the  description  of  wreck,  belonged  to  the  king  ab- 
solutely after  a year  and  a day ; and  during  that  time  it  was  vested  in 
him  for  protection,  until  the  owner  could  be  found ; and  it  was  placed 
in  the  custody  of  the  admiralty.  Lord  Stowell,  1 Hagg.  Adm.  Rep. 
18.20. 
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all  goods  and  moneys  lost,  hidden,  waived,  or  designedly 
abandoned,  when  no  owner  appears.'^  This  is,  upon  the 
whole,  as  wise  and  equitable  a regulation  as  any  that  has 
ever  been  made  upon  the  subject  at  any  period  of  time. 
By  an  act  in  New-Hampshire,  in  1791,  chattels  found, 
waifs,  treasure-trove  and  cstrays,  are  given  wholly  to  the 
town,  after  deducting  the  expenses  of  the  finder  t**  and  the 
learned  and  laborious  author  of  the  General  Abridgment 
of  American  Law,  not  unreasonably  concludes,'  that  in 
those  states  where  there  are  no  statute  regulations  on  the 
subject,  estrays,  treasure-trove  and  waifs,  belong  to  the  find- 
er, in  the  absence  of  the  owner.** 

II.  Of  original  acquisilion  by  accession. 

Property  in  goods  and  chattels  may  be  acquired  by  ac- 
cession ; and  under  that  head  is  also  included  the  acquisition 
of  property  proceeding  from  the  admixture  or  coufusion  of 
goods. 

The  right  of  accession  is  defined  in  the  French  civil 
code*  to  be  the  right  to  all  which  one’s  own  properly  pro- 
duces, whether  that  property  be  moveable  or  immoveable, 
and  the  right  to  that  which  is  united  to  it  by  accession, 
either  naturally  or  artificially.  The  fruits  of  the  earth, 
produced  naturally,  or  by  human  industry,  the  increase  of 
animals,  and  the  new  species  of  articles  made  by  one  person 
out  of  the  materials  of  another,  are  all  embraced  by  this 
definition.  I purpose  only  to  allude  to  those  general  rules 
which  were  formed,  digested  and  refined,  by  the  sagacity 
and  discussions  of  the  Roman  lawyers,  and  transferred  from 
the  civil  law  into  the  municipal  institutions  of  the  principal 


0 Dant't  Abr.  ubi  rupra,  e.  15, 16. 

6 Ibid.  I.  33. 
e Ibid.  8.  31. 

d In  East  New- Jersey,  in  the  infancy  of  the  colony,  wsifs,  estraye, 
treasure-trove  and  wrecks  were  forfeited  to  the  lords  proprietors  of 
the  province.  Learning  A Spirer't  ColUcHont,  590. 

* Code  Ciril,  No.  546,  547. 


Digitized  by  Goc^Ie 


L*ctu«  XXXVI.]  OF  PERSONAL  PROPERTY. 


S61 


nations  of  Europe.  By  means  of  Bracton*  they  were  intro- 
duced into  the  common  law  of  England,  and,  doubtless, 
they  now  equally  pervade  the  jurisprudence  of  these  United 
States.  The  subject  has  received  the  most  ample  considera- 
tion by  the  French  civilians;  and  all  the  distinctions  of 
which  it  was  susceptible  are  easily  perceived,  and  clearly 
understood,  by  means  of  the  pertinency  and  fulness  of  their 
illustrations.'* 

If  a person  hires,  for  a limited  period,  a dock  of  sheep, 
or  cattle,  of  the  owner,  the  increase  of  the  flock,  daring 
the  term,  belongs  to  the  usufructuary,  who  is  regarded  as 
the  temporary  proprietor.  This  general  principle  of  law 
was  admitted  in  fVood  v.  Ath,^  and  recognised  in  Putnam 
V.  Wyley.'^  The  Roman  law  made  a distinction  in  respeet 
to  the  oflfspring  of  slaves,*  and  so  does  the  civil  code  of 
Louisiana.'  Though  the  children  were  born  daring  the 
temporary  use  or  hiring  of  the  female  slave,  they  belonged 
not  to  the  hirer,  but  to  the  permanent  owner  of  the  slave. 
Another  rule  is,  that  if  the  materials  of  one  person  are  uni- 
ted to  the  materials  belonging  to  another,  by  the  labour  of 
the  latter,  who  furnishes  the  principal  materials,  the  property 
in  the  joint  product  is  in  the  latter  by  right  of  accession. 
This  rale  of  the  Roman  and  English  law  was  acknowledged 
in  Merritt  v.  Johnson,^  and  h has  been  applied  by  Molloy'*  to 
the  case  of  building  a vessel.  According  to  the  doctrine 
in  the  Pandects,'  if  one  repairs  his  vessel  with  another’s 
materials,  the  property  of  the  vessel  remains  in  him  ; but  if 
he  builds  the  vessel  from  the  very  keel  with  the  materials  of 


a De  acqui.  rerum  Dom.  b.  3.  c.  3.  3. 

6 Polhier,  Traili  du  Droit  du  PropriiU,  No.  150 — 193.  ToulUtTf 
Droit  Civit  Franfait,  tom.  iii.  No.  106—150. 
e Owen's  Rep,  139. 
d 8 Johns.  Rep.  433. 
t Inst.  3.  1.37. 

/B.  3.  tit.  3.  8.3.  art.  539. 
g 7 Johns.  Rep.  473. 
k De  Jure  Maritimo,  b.  3.  c.  I . s.  7.- 
i Dig.  6.  1.  61. 
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Digitized  by  Google 


302 


OF  PERSONAL  PROPERTY. 


[Part  V, 


another,  the  vessel  belongs  to  the  owner  of  the  materials. 
The  property  is  supposed  to  follow  the  \xv\,'proprietas  totius 
navi*,  carinit  causam  sequitnr.  This  title  exercised  to  a 
great  degree  the  talents  and  criticism  of  the  civilians.  If 

A.  builds  a house  with  his  own  materials  upon  the  land  of 

B. ,  the  land,  said  Pothier,  is  the  principal  subject,  and  the 
other  is  but  accessary ; for  the  land  can  subsist  without  the 
building,  but  the  building  cannot  subsist  without  the  land 
on  which  it  stands  ; and,  therefore,  the  owner  of  the  land 
acquired,  by  right  of  accession,  the  property  in  the  build- 
ing. It  is  the  same  thing  if  A.  builds  a house  on  his  own 
land  with  the  materials  of  another ; for  the  property  in  the 
land  vests  the  property  in  the  building  by  right  of  accession, 
and  the  owner  of  the  land  would  only  be  obliged  (if  bound 
to  answer  at  all)  to  answer  to  the  owner  of  the  materials  for 
the  value  of  them.  The  same  distinctions  apply  to  trees 
or  vines  planted,  or  seed  sowed  by  A.  in  the  land  of  B. 
When  they  take  root  and  grow,  they  belong  to  the  owner  of 
the  soil,  and  the  other  can  only  claim,  upon  equitable  prin- 
ciples, 9 recompense  in  damages  for  the  loss  of  his  mate- 
rials. But  the  Roman  law  held,  that  if  A.  painted  a line 
picture  on  the  cloth  or  canvass  of  B.,  in  that  case  the  rule 
would  be  reversed ; for  though  the  painting  could  not  subsist 
without  the  canvass,  and  the  canvass  could  subsist  without 
the  painting,  yet,  propter  cxccllentiam  artit,  the  canvass  was 
deemed  the  accessary,  and  went  as  the  property  of  the 
painter  by  right  of  accession  ; for  it  would  be  ridiculous, 
say  the  Institutes  of  Justinian,^  that  a picture  of  Appelles, 
or  Parrhasius,  should  be  deemed  a mere  accessary  to  a 
worthless  tablet.  The  Roman  law  was  quite  inconsistent 
on  this  subject ; for  if  a fine  poem  or  history  was  written  by 
A.  on  the  paper  or  parchment  of  B.,  the  paper  or  parch- 
ment was  deemed  the  principal,  and  drew  to  the  owner  of 
it,  by  right  of  accession,  the  ownership  of  the  poem  or  his- 
tory, however  excellent  the  composition,  and  however 


a T)t  rer.  i/tr.  I . s.  34. 
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splendid  the  embellishments  of  the  work.  The  French  law, 
according  to  Pothier  and  Toullicr,  does  not  follow  this 
absurd  decision  of  the  Roman  law ; for  it  holds,  that  the  pa- 
per is  a thing  of  no  consideration  in  comparison  with  the 
composition,  and  that  the  author  has  a higher,  and,  conse- 
quently, the  principal  interest  in  the  written  manuscript, 
and  the  whole  shall  belong  to  him  on  paying  B.  for  the  value 
of  his  paper. 

The  English  law  will  not  allow  one  man  to  gain  a title  to  the 
property  of  anotlier  upon  the  principle  of  accession,  if  he  took 
the  other’s  property  wilfully  as  a trespasser.  It  was  a princi- 
ple settled  as  early  as  the  time  of  the  year  books,  that,  what- 
ever alteraUon  of  form  any  property  had  undergone,  the 
owner  might  sehe  it  in  its  new  shape,  and  be  entitled  to  the 
ownership  of  it  in  its  state  of  improvement,  if  he  could 
prove  the  identity  of  the  original  materials;  as  if  leather 
be  made  into  shoes,  or  cloth  into  a coat,  or  a tree  be  squared 
into  timber.’  So,  the  civil  law,  in  order  to  avoid  giving 
encouragement  to  trespassers,  would  not  allow  a party  to 
acquire  a title  by  accession,  founded  on  his  own  act,  unless 
he  had  taken  the  materials  in  ignorance  of  the  true  owner, 
and  the  materials  were  incapable  of  being  restored  to  their 
original  form.  The  supreme  court  of  New-York,  in  Betti 
if  Church  v.  Lec,^  admitted  these  principles,  and  held,  that 
where  A.  had  entered  upon  the  land  of  B.,  and  cut  down 
trees,  and  sawed  and  split  them  into  shingles,  and  carried 
them  away,  the  conversion  of  the  timber  into  shingles  did 
not  change  the  right  of  property.  But  if  grain  be  taken 
and  made  into  malt,  or  money  taken  and  made  into  a cup, 
or  timber  taken  and  made  into  house,  it  is  held,  in  the  old 
English  law,  that  the  property  is  so  altered  as  to  change 
the  title.’  In  the  civil  law,  there  was  much  discussion  and 
controversy  on  the  question,  how  far  a change  of  the  form 


o 5 VII.  15.  15  Han. VIII.  to.  FUz.Abr.Bar.Mi.  Bro. 
lit.  Property,  23. 

6 5 Johni.  Rep.  348. 
c Bro.  lit.  Property,  pi.  23. 
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and  character  of  the  materials,  would  change  the  title  to 
the  property,  and  transfer  it  from  the  original  owner  of  the 
materials  to  the  person  who  had  effected  the  change.  If 
A.  should  make  wine  out  of  tlie  grapes,  or  meal  out  of  the 
corn  of  B.,  or  make  cloth  out  of  the  wool  of  B.,  or  a 
bench,  ora  chest,  or  a ship,  out  of  the  timber  of  B.,  the 
atost  satisfactory  decision,  according  to  the  Institutes  of 
Justinian,  is,»  that  if  the  species  can  be  reduced  to  its  former 
rude  materials,  the  owner  of  the  materials  is  to  be  deemed 
the  owner  of  the  new  species;  but  if  the  species  cannot  be 
so  reduced,  as  neither  wine  nor  dour  can  be  reduced  back 
to  grapes  or  corn,  then  the  manufacturer  is  deemed  to  be 
the  owner,  and  he  is  only  to  make  satisfaction  to  the  for- 
mer 'proprietor  for  the  materials  which  he  had  so  con- 
verted.'* 

With  respect  to  the  case  of  a confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed  that  they  can  no 
longer  be  distinguished,  each  of  them  has  an  equal  interest 
in  the  subject  as  tenants  in  common,  if  the  intermixture  was 
by  consent.  But  if  it  was  wilfully  made  without  mutual  con- 
sent, then  the  civil  law  gave  the  whole  to  him  who  made  the 
intermixture,  and  compelled  him  to  make  satisfaction  in 
.damages  to  the  other  party  for  what  he  had  lost.'  The 
common  law,  with  more  policy  and  justice,  to  guard  against 
fraud,  gave  the  entire  property,  without  any  account,  to  him 
whose  property  was  originally  invaded,  and  its  distinct  cha- 
racter destroyed.^  If  A.  will  wilfully  intermix  his  corn  or 


a Inti.  S.  I.  35. 

b The  commentaters  have  been  much  divided  in  opinion  concern- 
ing the  solidity  of  these  distinctions  taken  by  Justinian.  Vjnnius 
and  Pothier  have  approved  of  the  rule  established  in  the  Institutes; 
while  Valin  and  Baeuage  lay  down  the  doctrine,  that  the  thing  must 
be  restored,  if  there  be  clear  evidence  of  its  identity,  even  though  the 
form  be  changed,  as  corn  into  flour,  or  skins  into  leather.  Mr.  Bell 
has  referred  to  the  several  writers  by  whom  this  subject  is  discussed  ; 
and  though  he  condemns  the  rule  of  Justinian  as  too  subtle,  he  gives 
us  n»  distinct  principle  as  a substitute.  1 BelCt  Com.  376.  n. 
c Iml.  3.  1.  36.  38. 
d Popkam't  Rep.  38.  pi.  5. 
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hay  with  that  of  B.,  or  casts  his  gold  into  another’s  cruci* 
ble,  so  that  it  becomes  impossible  to  distinguish  what  be^ 
longed  to  A.  from  what  belonged  to  B.,  the  whole  belongs 
to  B.“  But  this  rule  is  carried  no  farllierlhan  necessity  re- 
quires ; and  if  the  goods  can  be  easily  distinguished  and  se- 
parated, as  articles  of  furniture,  for  instance,  then  no  change 
of  property  takes  place.**  So,  if  the  corn  or  flour  mixed  to- 
gether were  of  equal  value,  then  the  injured  party  takes  his 
given  quantity,  and  not  the  whole.  This  is  Lord  Eldon’s 
construction  of  the  cases  in  the  old  law.<=  But  if  the  articles 
were  of  diflerent  value  or  quantity,  and  the  original  value 
not  to  be  distinguished,  the  party  injured  takes  the  whole. 
It  is  for  the  party  guilty  of  tlie  fraud  to  distinguish  his  own 
property  satisfactorily,  or  lose  it.  No  court  of  justice  is 
bound  to  make  the  discrimination  for  him.** 

III.  Of  original  acquisition,  by  intellectual  labour. 

Another  instance  of  property  acquired  by  one’s  own  act 
and  power,  is  that  of  literary  property,  consisting  of  maps, 
charts,  writings  and  books;  and  of  mechanical  inventions, 
consisting  of  useful  machines  or  discoveries,  produced  by 
the  joint  result  of  intellectual  and  manual  labour.  As  long 
as  these  are  kept  within  the  possession  of  the  author,  he  has 
the  same  right  to  the  exclusive  enjoyment  of  them,  as  of  any 
other  species  of  personal  property  ; for  they  have  proprie- 
tary marks,  and  arc  a distinguish.ablc  subject  of  property. 
But  when  they  are  circulated  abroad,  and  published  with 
the  author’s  consent,  they  become  common  property,  and 
subject  to  the  free  use  of  the  community.  It  has  been  found 
necessary,  however,  for  the  promotion  of  the  useful  arts,  and 
the  encouragement  of  learning,  that  ingenious  men  should 


o PopKam'tRep.ub.tup.  Ward  v.  Eyre,  2 But»(.  323. 

A Colwill  V.  Reeves,  2 Campbell’t  A".  P.  Rep.  575.  Holbrook  v. 
Hyde,  1 Permont  Rep.  286. 
c 15  Pes.  442. 

d Hart  v.  Ten  Eyck,  2 Johns.  Ch.  Rep.  108.  Sir  William  Scott, 
in  the  COM  of  The  Odin,  1 Rob.  Rep.  208. 
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be  stimulated  to  the  most  active  exertion  of  die  powers  of 
genius,  in  the  production  of  works  useful  to  the  countiy,  and 
iustructive  to  mankind,  by  the  hope  of  profit,  as  well  as  by 
the  love  of  fame,  or  a sense  of  duty.  It  is  just  that  they 
should  enjoy  the  pecuniary  profits  resulting  from  mental  as 
well  as  bodily  labour.  We  have,  accordingly,  in  imitation 
of  the  English  jurisprudence,  secured  by  law  to  authors  and 
inventors,  for  a limited  time,  the  right  to  the  exclusive  use 
and  profit  of  their  productions  and  discoveries.  The  juris- 
diction of  this  subject  is  vested  in  the  government  of  the 
United  States,  by  that  part  of  the  constitution,  which  de- 
clares,'^ that  congress  shall  have  power  “to  promote  the 
progress  of  science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  Uie  exclusive  right  to  their 
respective  writings  and  discoveries.”  This  power  was  very 
properly  confided  to  congress,  for  the  states  could  not  se- 
parately make  eflcctual  provision  for  the  case. 

(1.)  to  patent  rights  for  inventions. 

Any  person,  being  a citizen  of  the  United  States,  and  any 
alien,  who,  at  the  time  of  his  application,  shall  have  resided 
for  two  years  within  the  United  States,  and  who  hath  invent- 
ed any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvement  on 
the  same,  not  known  or  used  before  the  application,  may 
apply  to  the  secretary  of  slate,  for  a patent,  for  the  exclusive 
right  of  making,  constructing,  using,  and  vending,  for 
fourteen  years,  his  invention  or  discovery.  The  applicant 
must  make  oath,  or  nfiirmatiou,  that  he  believes  he  is  the 
true  inventor  or  discoverer  of  the  art,  machine,  or  improve- 
ment ; and  he  must  give  a written  description  of  his  inven- 
tion, and  of  the  manner  of  using,  or  process  of  compounding 
the  same,  in  full,  clear,  exact  and  intelligible  terms;  and  ac- 
company it  with  drawings,  and  references,  and  specimens, 
and  models,  according  to  the  nature  of  the  case ; and  cause 


a Art.  I.  s.  8. 
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the  same  to  be  attested  and  filed  in  the  secretary’s  office. 
In  the  case  of  the  application  for  a patent,  by  a resident 
alien,  be  must  make  oath,  that  the  invention,  art,  or  disco- 
very, has  not,  to  his  knowledge  or  belief,  been  kn  )wn  or 
used  in  this  or  in  any  other  country.  The  legal  representa- 
tives and  devisees  of  a person  entitled  to  a patent,  and  who 
dies  before  it  is  obtained,  may  procure  it,  on  complying  with 
the  general  requisitions  of  the  law.  Any  person  who  shall 
have  discovered  an  improvement  in  the  principle  of  any 
machine,  or  in  the  process  of  any  composition  of  matter, 
may  obtain  a patent  for  such  improvement  ; but  ho  cannot 
thereby  make,  use  or  vend  the  original  discovery,  nor  can 
the  first  inventor  use  his  improvement.  Simply  changing 
the  form,  or  the  proportions  of  any  machine  or  composition 
of  matter,  in  any  degree,  is  declared  not  to  be  a discovery. 
If  the  specification  docs  not  contain  the  whole  truth  relative 
to  the  discovery,  or  contains  more  than  was  requisite  to 
produce  the  described  effect,  and  the  concealment  or  addi- 
tion was  made  for  the  purpose  of  deception ; or  if  the  thing 
secured  by  the  patent  was  not  originally  discovered  by  the 
patentee,  or  had  been  in  use,  or  described  in  some  public 
work,  anterior  to  the  supposed  discovery,  or  the  patent  was 
.surreptitiously  obtained  for  the  discovery  of  another  per- 
son ; — in  either  of  those  cases,  the  patent  cannot  be  sup- 
ported, and  may  be  declared  void." 

These  are  the  principal  statute  provisions  on  the  subject ; 
and,  under  their  protection,  upwards  of  four  tiiousand  pa- 
tents have  been  sued  out,  and  upwards  of  two  thousand  in- 
genious models  in  the  mechanic  arts,  and  relating  to  every 
subject  connected  w ith  domestic  and  rural  economy,  manu- 
factures and  commerce,  have  been  deposited  in  the  office 
of  the  secretary  of  state  at  VV’ashington.  In  an  age  distin- 
guished for  an  active  and  ardent  spirit  of  improvement  in 
the  arts  of  agriculture  and  manufactures,  and  in  the  ma- 
chinery of  every  kind  applied  to  their  use,  the  doctrine  of 


o Acte  of  Congress,  21et  February,  1793,  c.  11.;  and  17th  Apni, 
1800,  c.  25. 
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patent  rights  has  attracted  much  discussion,  and  become  a 
subject  of  deep  interest,  both  here  and  in  Europe.* 

The  courts  of  the  United  States  have  exclusive  jurisdic- 
tion over  the  question  of  damages  for  the  infringement  of 
patent  rights,  and  exclusive  authority  to  declare  a patent 
void.'*  It  has  been  adjudged  in  the  federal  courts,  that  the 
first  inventor,  who  has  reduced  his  invention  first  to  prac- 
tice, and  put  it  to  some  real  and  beneficial  use,  however 
limited  in  extent,  is  entitled  to  a priority  of  the  patent  right ; 
and  a subsequent  inventor  cannot  sustain  his  claim, 
although  he  be  an  original  inventor,  and  has  obtained  the 
first  patent.  The  law,  in  such  case,  cannot  give  the  whole 
patent  right  to  each  inventor,  even  if  each  be  equally  en- 
titled to  the  merit  of  being  an  original  and  independent 
inventor  ; and  it,  therefore,  adopts  the  maxim,  qui  prior  ett 
in  tempore,  potior  ett  in  Jure.  If  the  patentee  be  not  the 
first,  or  original  inventor,  in  reference  to  all  the  world,  be 
is  not  entitled  to  a patent,  even  though  he  had  no  know- 
ledge of  thQ  previous  use,  or  previous  description  of  the 


a Patents  are  no  doubt  procured  in  many  cases  for  frivolous  and 
useless  alterations  in  articles,  implements,  and  machines  in  common 
use,  under  the  name  of  improvements ; and  the  abuses  arising  from 
the  facility  in  suing  out  patents,  and  provok'mg  litigation,  were 
painted  in  glowing  colours  by  the  district  judge  at  New- York,  in 
Thompson  v.  Haight ; {U,  S.  Law  Journal,  vol.  i.  563.)  and  yet  the 
collection  of  models  and  machines  in  the  patent  office,  relating  to 
every  possible  subject,  constitutes  a singularly  curious  museum  of 
the  arts,  and  one  strongly  illustrative  of  the  inventive  and  enterpri- 
sing genius  of  our  countrymen. 

b Act  of  Congress,  21st  February,  1793,  c.  11.  s.  6.  10.  Act  of 
Congress,  17th  April,  1800,  c.  25.  s.  3.  Act  of  Congress,  15th 
February,  1819,  c.  19.  Parsonsv.  Barnard,  7 Johns. 144.  Supra, 
vol.  i.303.  But  inBurrnll  v.  Jewett,  2 Paige's  Jtep.  134.,  the  court  of 
chancery,  in  New-York,  sustained  jurisdiction  in  the  case  of  a patent, 
by  investigating  the  merits  of  a patent  claim,  and  by  ordering  a con- 
tract in  relation  to  the  sale  of  a patent  right  to  be  rescinded,  as  being 
founded  in  mistake.  It  was  considered,  m the  last  case,  that  the  ju- 
risdiction of  the  circuit  courts  of  the  United  Stales,  in  respect  to  pa- 
tents, under  the  Act  of  Congress,  15th  February,  1819,  was  not  ex- 
clusive, except  to  the  extent  mentioned  in  the  text. 
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invention,  for  the  law  presumes  he  may  have  known  it.' 
If  the  first  inventor  has  suffered  his  invention  to  go  into 
public  use,  or  to  be  publicly  sold  for  use,  without  taking 
out  a patent,  the  better  opinion,  and  the  weight  of  authori- 
ty, is,  that  he  cannot  afterwards  resume  the  invention,  and 
hold  the  patent.  This  voluntary  act,  or  acquiescence  in 
the  public  sale  or  use,  is  an  abandonment  of  his  right,  for  it 
creates  a disability  to  comply  with  the  terms  and  condi- 
tions of  the  patent  law.  It  would  be  unreasonable  and 
injurious,  for  a person  to  be  permitted  to  lie  by,  and  snffer 
his  invention  or  improvement  to  go  into  use,  and  expensive 
andertakings  to  be  assumed,  and  machinery  constructed 
for  the  application  of  that  invention,  and  then  sue  out  a pa- 
tent, and  arrest  all  such  proceedings.  The  just  inference 
from  such  delay  is,  that  he  has  made  an  abandonment 
or  surrender  of  his  discovery  to  the  public  ; and  a similar 
construction  has  been  put  upon  the  English  statute  of  mo- 
nopolies. Eut  after  the  patent  has  been  obtained,  any 
disuse  of  it  by  the  patentee  within  the  fourteen  years  is  not, 
of  itself,  an  abandonment  of  his  right.*’  It  has  been  a 
point  of  some  discussion  and  difficulty,  to  determine  to  what 
extent  an  invention  must  be  useful,  to  render  it  the  subject 
of  a patent.  This  will,  as  a matter  of  fact,  depend  upon 
the  circumstances  of  each  case.  It  must  be  to  a certain  de- 
gree beneficial  to  the  community,  and  not  injurious,  or  fri- 
volous, or  insignificant.” 

The  act  of  congress  has  described,  in  substance,  the  re- 


n Woodcock  v.  Parker,  1 Oall.  Rtf.  438.  Bedford  v.  Hunt,  1 
Jtaton’i  Rep.  303.  Evans  v.  Eaton,  3 Wheat.  Rep.  454.  1 Petert' 

Cir.  Rep.  332.  S.  C.  Reutgen  v.  Kauowrs,  1 Wath.  Cir.  Rep.  168. 
Dawson  v.  FoIIen,  2 Ibid.  311. 

b Whittemore  v.  Cutter,  1 Oall.  Rep.  478.  Thompson  v.  Haight, 
U.  S.  T^io  Journal,  vol.  i.  583.  Morris  v.  Huntington,  1 Paine'e  Rep. 
343.  Melius  V.  Silsbee,  4 Maton't  Rep.  108.  Pennock  & Sellers  v. 
Dialogue,  2 Peltrt'  Sup.  C.  Rep.  1.  Grey  v.  James,  1 Petert’  dr. 
Rep.  394.  Wood  v.  Zimmer,  1 Holi’tJ’T.  P.  Rep.  58. 

e Lowell  v.  Lewis,  1 Maton't  Rep.  182.  Longdon  v.  De  Groot,  1 
Paine't  Rep.  203.  Evans  v.  Eaton,  1 Petert’  Cir.  Rep.  322. 
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quisite  parts  of  a valid  specification  of  the  discovery  ; and 
yet  the  defects  of  the  specification  is  one  great  source  of  a 
vexatious  and  perplexing  litigation  in  our  own,  as  well  as 
in  the  English  courts.  The  act  of  congress  requires  draw- 
ings, with  written  references,  to  be  annexed  to  the  specifica- 
tion, when  the  nature  of  the  case  admits  of  them  ; and  when 
BO  annexed,  they  become  part  of  the  specification,  and 
give  certainty  to  the  description,  and  may  help  and  make 
good  a specification  which  would  otherwise  be  defect- 
ive.* In  the  present  improved  state  of  the  arts,  it  is 
oAen  a question  of  intrinsic  difficulty,  especially  in  cases 
of  the  invention  of  minute  additions  to  complicated  ma- 
chinery, to  decide  whether  one  machine  operates  upon  the 
same  principle  as  another,  and  whether  that  which  is  stated 
to  be  an  improvement,  be  really  new  and  useful.'’  The  ma- 
terial point  of  inquiry  generally  is,  not  whether  the  same 
elements  of  motion,  and,  in  some  particulars,  the  same  man- 
ner of  operation,  and  the  same  component  parts  are  used, 
but  whether  the  given  effect  be  produced  substantially  by 
the  same  mode  of  operation,  and  the  same  combination  of 
powers,  in  both  machines.  Mere  colourable  differences, 
or  slight  improvements,  cannot  shake  the  right  of  the  ori- 
ginal inventor.  If  a machine  produce  several  different  ef- 
fects by  a particular  construction  of  machinery,  and  those 
effects  are  produced  the  same  way  in  another  machine,  and 
a new  effect  added,  the  inventor  of  the  latter  cannot  entitle 
himself  to  a patent  for  the  whole  machine.  He  is  entitled 
to  a patent  for  no  more  than  his  improvement.  And  if  the 
inventor  of  an  improvement  obtain  a patent  for  the  whole 


a Earle  v.  Sawyer,  4 Mason't  Hep.  I. 

b The  cases  of  Hill  v.  Thompson,  8 Taunt.  Rep.  375.,  and  Evans  v. 
Eaton,  7 Jf'heat,  Rep,  356.,  may  be  selected  as  samples  of  the  intri- 
cacy and  subtlety  of  such  investigations.  The  heavy  tax  imposed,  in 
England,  on  taking  out  a patent,  and  the  difficulty  of  protecting  and 
enforcing  patent  rights,  and  the  distressing  litigations  which  so  fre- 
quently attend  them,  have  contributed  very  much  to  lessen  their 
value,  and  to  repress  the  stimulus  which  patent  privileges  were  in- 
tended to  give  to  the  cause  of  science. 
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machine,  or  mix  up  the  new  and  the  old  discoveries  together,' 
the  patent,  being  broader  and  more  extensive  than  the  in* 
ventioo,  is  absolutely  and  totally  void.  The  invention 
must  be  substantially  new  in  its  structure  and  mode  of  ope- 
ration, and  the  specification  must  point  out  the  new  im- 
provement of  the  patentee,  so  as  to  show  in  what  the  im- 
provement consists.'^  If  the  patentee  has  made  a combina- 
tion which^is  new  and  useful,‘though  the  parts  of  the  machine, 
when  separate,  and  not  in  combination,  were  in  common 
use  before,  he  is  entitled  to  his  patent.  The  law  has  no 
regard  to  the  process  of  mind  by  which  the  invention  was 
accomplished,  whether  the  discovery  be  by  accident,  or  by 
sadden,  or  by  long  and  laborious  thought.>> 

The  English  decisions  under  their  patent  law  are  essen- 
tially the  same.  The  statute  of  monopolies  of  2]  Ja.  I.  c. 
3.  contains  the  provision  under  which  patents  for  the  term 
of  fourteen  years,  for  new  and  useful  inventions,  are  grant- 
ed. It  does  not  confine  the  privilege  to  British  subjects. 
It  applies  to  “ the  true  and  first  inventor  of  any  manner  of 
new  manufactures  within  the  realm  ; and  it  has  been  deem- 
ed sufficient  to  entitle  the  party  to  a patent,  that  his  inven- 
tion was  new  in  England,  and  that  it  was  immaterial  whe- 
ther tlie  patentee  acquired  the  discovery  by  study  or  travel. 
The  policy  of  the  law  was  equally  answered  in  either 
case.”  It  is  allowed  in  England,  as  it  is  with  us,  to  take 


a Woodcock  v.  Parker,  1 Cal.  Jlep.438.  Whittemore  v.  Cutter, 
Ibid-  478.  Odiome  v.  Winklcy,  3 Ibid.  51.  LoweiJ  v.  Lewis, 
] Matoa’s  Rtp.  183.  Evans  v.  Eaton,  7 Wheal.  Rep.  356.  Dixon  v. 
Moyer,  4 Wath.  Cir.  Rep.  38. 

6 Earle  v.  Sawyer,  4 Jlaton’t  Rep.  1. 

e Edgcberry  v.  Stephens,  2 Salk.  Rep.  447.  Darcy  v.  Allen,  Aop, 
183,183.  hewia  v.JHatMag,  I Lloyd  S{  Weliby’t Rep.  iS.  4Carr.tf 
Payne,  52.  S.  C.  If  we  were  to  judge  from  the  language  of  the 
statute  of  James,  and  from  the  construction  given  to  it  by  Lord  Coke 
himself,  3 Intt.  184.,  (and  he  was  chairman  of  the  committee  in  the 
bouse  of  commons  which  reported  the  bill,)  the  patentee  himself  must 
have  been  tlic  true  and firtl  inventor;  and  there  would  seem  to  be  no 
foundation  for  the  opinion  of  Lord  Holt,  in  Edgeberry  v.  Stephens, 
But  the  modem  received  doctrine  is  in  conformity  with  the  decision 
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out  a patent  for  an  addition  or  improvement  in  any  former 
invention  or  machine.*  But  the  invention  must  be  new 
and  useful,  and  the  specification  intelligible,  and  accurately 
describe  it ; and  if  it  covers  more  than  is  actually  new  and 
useful,  it  destroys  tlie  patent,  even  to  the  extent  to  which  it 
might  otherwise  have  been  supported  ; and  a patent  was 
declared  void,  because  it  extended  to  a whole  watch,  when 
the  invention  was  of  a particular  movement  only.** 

In  addition  to  the  ordinary  remedies  by  action  for  vio- 
lation of  a patent  right,  the  party  in  possession  will  be  pro- 
tected in  the  enjoyment  of  his  right,  by  injunction,  provided 
he  has  had  exclusive  possession  of  some  duration.  If  the 
right  be  doubtful,  the  courts  of  equity  will  not  interfere  by 
injunction,  until  the  patentee  has  first  established  the  valid- 
ity of  his  patent  in  a court  of  law.* 


of  Lord  Holt ; and  this  is  the  sense  of  the  English  law,  as  understood 
by  Mr.  Justice  Story,  in  Earle  v.  Sawyer,  4 JHason's  Rep.  8. ; though 
it  was  admitted,  that  the  law  in  the  United  States  was  different,  and 
required  the  patentee  to  be  absolutely  the first  inventor  of  the  machine, 
in  its  simple,  or  in  its  combined  character. 

a Morris  v.  Branson,  cited  in  2 H.  Blacks.  Rep.  489.  Boulton  t. 
Bull,  Ibid.  463.  Hornblower  v.  Boulton,  8 Term  Rep.  95. 

6 Hill  V.  Thompson,  0 Taunt.  Rep.  375.  3 Merivale's  Rep.  628. 

Jessop's  case,  cited  in  2 H.  Blacks.  Rep.  489. 

c Sullivan  v.  Redficld,  1 Paine's  Rep.  441.  Hill  v.  Thompson,  3 
Merivale’s  Rep.  622.  Livingston  v.  Van  Ingen,  9 Johns.  Rep.  507. 
The  measure  of  damages  is,  in  each  case,  a matter  of  fact  for  the 
discretion  of  the  jury,  under  the  circumstances ; and  the  better 
opinion  is,  that  it  is  not  the  legal  operation  of  the  verdict,  in  a case 
of  piracy  for  making  and  using  a patented  machine,  (whatever  mea- 
eure  of  damages  may  be  given,)  to  transfer  to  the  defendant  the  fu- 
ture right  to  the  use  of  the  machine.  A verdict  and  judgment  against 
a trespasser,  for  using  the  machine  for  one  period,  is  no  bar  to  a like 
action  for  the  use  in  another  and  subsequent  period.  Whittemore 
V.  Cotter,  1 Gall.  Rep.  478.  Earle  v.  Sawyer,  4 Jdason's  Rep.  12 — 
14.  The  law  of  patents,  in  France,  is  founded  on  decrees  of  the 
constituent  assembly  of  the  31st  December,  1790,  and  14th  May, 1791 ; 
and  it  assures  to  inventors  of  discoveries  in  the  arts,  for  a certain  pe- 
riod, thejexclusive  right  to  make  and  sell  their  discoveries ; and 
makes  no  distinction  between  Frenchmen  and  foreigners.  The  patent 
may  be  taken  out  for  five,  ten,  or  fifteen  years,  at  the  option  of  the 
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(2.)  As  to  copyrights  of  authors. 

The  authors  of  books,  maps,  charts  and  musical  compo- 
sitions, and  the  inventors  and  designers  of  prints,  cuts  and 
engravings,  being  citizens  of  the  United  States,  or  residents 
therein,  are  entitled  to  the  exclusive  right  of  printing,  re- 
printing, publishing  and  vending  them,  for  the  term  of 
twenty-eight  years,  from  the  time  of  recording  the  title 
thereof;  and  if  the  author,  inventor  or  designer,  or  any  of 
them,  where  the  work  was  originally  composed  and  made 


patentee,  under  the  charge  of  a tax  proportioned  to  the  time ; and 
whoever  first  imports  a foreign  discovery  or  improvement,  is  entitled 
to  the  privilege  of  an  inventor.  The  patentee  must  exhibit  a true 
and  accurate  s]>ecification  of  the  princi|>les,  plans  and  models  of  hii 
discovery  or  importation.  If  he  obtains  a patent  for  the  same  object 
in  a foreign  country,  he  forfeits  his  French  patent.  The  French  ju- 
risprudence, on  this  point,  is  very  fully  considered  by  A.  C.  Renouard, 
in  his  Train  (let  Brnelt  d' Invention,  de  Per/ectionnemenl  cl  d’lmpor- 
lalion,  Paris,  IS25.  The  same  questions  concerning  priority  of  in- 
vention, and  the  requisite  proofs,  have  disturbed  the  French  trihunals, 
which  have  so  long  been  agitated  in  ours.  {Repertoire  de  Juritpru- 
dence,  tit.  Brevet  d" Invention,  ^ueeliont  de  Droit,  tom.  v.  187.)  The 
law  as  to  patents  for  new  inventions  and  discoveries,  in  the  dominions 
of  the  Emperor  of  Austria,  rests  upon  an  imperial  decree  of  the  8th 
December,  1820.  By  that  decree,  foreigners,  residents  and  non- 
residents, may  obtain  patents  on  the  same  terms  as  the  native  sub- 
jects, The  objects  of  the  patents  arc  new  discoveries ; but  those 
are  considered  as  new,  which,  although  known  in  other  countries, 
are  not,  at  the  time  of  the  application,  in  practical  use  in  the  Austrian 
dominionB^nor  specifically  described  in  any  printed  work.  The  pa- 
tents may  be  taken  out  for  fifteen  years,  and  the  application  for  them 
must  describe  accurately  and  minutely  the  invention,  discovery,  or 
improvement,  and  be  accompanied  with  models,  if  the  nature  of  the 
cose  requires  them.  The  patentee  must  put  his  invention  into  prac- 
tice within  one  year  from  the  date  of  the  patent,  or  he  forfeits  it.  See 
the  substance  of  the  Austrian  decree,  published  in  April,  1824,  by  the 
Austrian  consul,  at  New-York.  The  Spanish  patent  law  is  founded 
on  a decree  of  the  king  and  cortes,  of  14th  October,  1820.  It 
grants  a monopoly  of  any  art  or  manufacture,  to  the  inventor,  for  ten 
years;  to  him  who  improves  it,  for  six  years;  and  to  him  who  imports 
it,  for  five  years.  The  law  is  well  drawn  and  guarded,  and  is  an- 
nexed to  the  treatise  of  M.  Renouard. 
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by  more  than  one  person,  be  living,  and  a citizen  of  the 
United  States,  or  resident  therein,  at  the  end  of  the  term, 
or,  being  dead,  shall  have  left  a widow,  or  child  or  children, 
either  or  all  then  living,  he  or  they  arc  entitled  to  the  same 
exclusive  right  for  the  further  term  of  fourteen  years,  on 
complying  with  the  terms  prescribed  by  the  act  of  congress. 
Those  terms  arc,  that  the  author  or  proprietor,  before  pub- 
lication, deposit  a printed  copy  of  the  title  of  the  book,  map, 
chart,  musical  composition,  print,  cut  or  engraving,  in  the 
clerk’s  office  of  tlie  district  wherein  he  resides,  and  which 
copy  is  to  be  recorded ; and  that  he  cause  to  be  inserted  on 
the  title  page,  or  the  page  next  following,  of  each,  and 
every  edition  of  the  book,  and  cause  to  be  impressed  on  the 
face  of  the  map,  chart,  musical  composition,  print,  cut  or 
engraving,  or  upon  the  title  or  frontispiece  of  a volume  of  the 
same,  the  following  words,  “ Entered  according  to  the  act 

of  congress,  in  the  year , by  A.  B.,  in  the  clerk’s  office 

of  the  district  court  of  (as  the  case  may  be.)  He 

is  then,  within  three  months  after  publishing  the  book  or 
other  work  as  aforesaid,  to  cause  to  be  delivered  a copy 
of  the  same  to  the  clerk  of  the  said  district  court,  who  is  once 
in  every  year  to  transmit  a certified  list  of  all  such  records_of 
copyright,  and  the  several  books  or  other  works  deposited 
as  aforesaid,  to  the  secretary  of  state,  to  be  preserved  in  his 
office.  The  violation  of  the  copyright  thus  duly  secured, 
is  guarded  against  by  adequate  penalties  and  forfeitures. 

On  the  renewal  of  the  copyright,  the  title  of  tlie  work 
must  be  again  recorded,  and  a copy  of  the  work  delivered 
to  the  clerk  of  the  district,  and  the  entry  of  the  record  no- 
ticed as  aforesaid  at  the  beginning  of  the  work ; and  all  these 
regulations  must  be  complied  with,  within  sis  months  before 
the  expiration  of  the  first  term.  And  in  addition  to  these 
regulations,  the  author  or  proprietorraust,  within  two  months 
from  the  date  of  the  renewal,  cause  a copy  of  the  record  tliere- 
of  to  be  published  in  one  or  more  of  the  public  newspapers 
printed  in  the  United  States,  for  the  space  of  four  weeks.* 


o Act  of  Congress,  3d  February,  »831. 
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it  was  for  some  time  the  prevailing  and  better  opinion  in 
England,  that  authors  had  an  exclusive  copyright  at  com* 
mon  law,  as  permanent  as  the  property  of  an  estate ; and 
that  the  statute  of  Anne,  protecting  by  penalties  that  right 
for  fourteen  years,  was  only  an  additional  sanction,  and 
made  in  affirmance  of  the  common  law.  This  point  came 
at  last  to  be  questioned ; and  it  became  the  subject  of  a very 
serious  litigation  in  the  court  of  K.  B.  It  was  debated  at 
the  bar  and  upon  the  bench,  with  great  exertion  of  talent, 
and  a very  extensive  erudition  and  skill  in  jurisprudence.  It 
was  decided,  that  every  author  had  a common  law  right  in 
perpetuity,  independent  of  statute,  to  the  exclusive  printing 
and  publishing  his  original  compositions.'^  The  court  were 
not  unanimous;  and  the  subsequent  decision  of  the  house  of 
lords,  in  Donaldson  v.  Becket,  in  February,  1774,  settled 
this  very  litigated  question  against  the  opinion  of  the  K.  B., 
by  establishing  that  the  common  law  right  of  action  (if  any 
existed)  could  not  be  exercised  beyond  the  time  limited  by 
the  statute  of  Anne.*' 

The  act  of  congress  is  declared  not  to  extend  to  prohibit 
the  importation  or  vending,  printing  or  publishing  within 
the  United  States,  any  map,  chart  or  book,  musical  com- 
position, print  or  engraving,  written,  composed  or  made 
by  any  person  not  a citizen  of  the  United  States,  nor  resi- 
dent within  the  jurisdiction  thereof. 

The  statute  of  Anne  had  a provision  against  the  scarcity 
of  editions  and  exorbitancy  of  price.  The  act  of  congress 
has  no  such  provision  ; and  it  leaves  authors  to  regulate,  in 
their  discretion,  the  number  and  price  of  their  books,  calcu- 
lating (and  probably  very  correctly)  that  the  interest  an  au- 
thor has  in  a rapid  and  extensive  sale  of  his  work,  will  be 
sufficient  to  keep  the  price  reasonable,  and  the  market  well 
supplied.  The  act  of  congress,  though  taken  generally  from 
the  provisions  in  the  statute  of  8 Anne,  c.  19.,  varies  from 


a Miller  V.  Taylor,  4 Burr.  Rtp.  2303. 

t Donaldson  v.  Becket,  4 Burr.  Rep.  2408.  7 Bro.  P.  C.  88. 
S.  C.  Bcckford  v.  Hood,  7 Term  Rrp.  620. 
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it  in  several  respects.  The  statute  of  Anne  does  not  discri- 
minate, as  the  act  of  congress  does,  between  natives  and  fo- 
reigners, or  require  any  previous  residence  of  the  latter, 
but  grants  the  privilege  of  copyright  to  every  author  of  any 
book.  The  statute  of  Anne  renewed  the  copyright,  at  the 
expiration  of  the  fourteen  years,  if  the  author  be  then  living, 
for  another  term  of  fourteen  years,  without  any  re-entry  and 
republication,  as  is  required  with  us.  In  one  respect,  au- 
thors with  us  are  exempted  from  an  exceedingly  onerous 
burden  imposed  upon  them  by  the  statute  of  Anne.  That 
statute  required  not  only  the  title  of  the  book  to  be  entered 
at  stationers’  hall,  but  nine  copies  to  be  deposited  there  for 
the  use  of  the  libraries  of  the  two  universities,  smd  other 
libraries  ; and  the  statute  of  54  Geo.  III.  has  since  enlarged 
the  number  to  eleven  copies,  by  requiring  two  copies  for 
libraries  in  the  city  of  Dublin.  In  the  case  of  splendid  and 
expensive  publications,  supporting  only  a few  copies,  this 
requisition  is  a very  heavy  tax  upon  the  author.  The  sta- 
tute of  8 Geo.  II.  c.  13.,  securing  the  privilege  of  copyright 
for  twenty-eight  years  to  the  inventors  of  prints  and  engra- 
vings, did  not  require  the  deposit  of  any  copies  for  public 
uses  ; whereas  the  act  of  congress  requires  the  like  entry, 
publication  and  deposit,  in  the  case  of  historical  and  other 
prints,  as  in  the  case  of  books.  The  statute  of  54  Geo. 
III.  has  greatly  improved  upon  the  statute  of  Anne,  and 
gives  to  the  author  at  once  the  full  term  of  twenty-eight 
years  ; and  if  he  be  living  at  the  end  of  that  period,  then  for 
the  residue  of  his  life.^ 


a Under  the  English  statute,  of  54  Geo.  III.,  the  omission  to  enter 
the  work  at  stationers'  hall,  only  deprives  the  author  of  the  penalties 
given  to  him  for  breach  of  the  copyright,  and  subjects  him  to  certain 
small  forfeitures;  and  his  exclusive  copyright  still  exists,  and  he  may 
sue  fur  damages  on  the  violation  of  it.  Beckford  v.  Hood,  7 Term 
Rep.  6S0.  The  act  of  congress  is  not  susceptible  of  that  construc- 
tion. 

The  French  law  of  copyright  is  founded  on  the  republican  de- 
cree of  the  19lh  July,  1793,  which  gave  to  authors  of  writings  of  all 
kmds,  composers  of  music,  painters  and  engravers,  a right  for  hfe  in 
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The  cognizance  of  cases  arising  under  the  act  of  con- 
gress securing  to  authors  the  copyright  of  their  produc- 
tions, belongs  to  the  courts  of  the  United  States ; but  there 


their  works,  and  to  their  heirs,  for  ten  years  after  their  deaths,  with 
strong  provisions  against  the  invasion  of  such  literary  property.  One 
copy  was  to  be  deposited  in  the  national  library.  The  imperial  de- 
cree of  the  5th  February,  1810,  made  some  modifications  of  that  law, 
and  gave  the  right  to  the  author  for  life,  and  to  his  wife,  if  she  sur- 
vived, for  her  life,  and  to  their  children,  for  twenty  years ; and  the 
right  was  secured  by  adccpiate  civil  penalties.  A number  of  interest- 
ing questions  have  been  discussed  and  decided  in  the  French  tribu- 
nals, under  the  above  law ; and  they  are  reported  in  the  ReptHoire  de 
Jurisprudence,  par  Merlin,  tit.  Cunlre/afon,  s.  1. — 15.;  and  in  his 
Questions  de  Droit,  tit.  Propriile.  Litleraire,  a.  1,3.  In  the  case 
of  Masson  Sl  Besson  v.  Moutardier  &.  Leclerc,  in  the  latter  work, 
B.  1.,  a new  edition  of  the  Dictionary  of  the  French  Academy,  with 
colourable  additions  only,  was  adjudged  to  be  a fraudulent  vio- 
lation of  the  copyright ; and  MerUn  has  preserved  his  elaborate  and 
eloquent  argument  in  support  of  literary  property.  In  the  case  of 
Lahante  &.  fionnemaison  v.  Sieber,  the  question  was  concerning  the 
tights  of  foreign  authors ; and  it  was  decided,  and  settled  on  appeal, 
in  March,  1810,  that  the  French  assignee  of  a literary  or  musical 
work,  not  published  abroad,  acquired  in  France,  after  eonfonning  to 
the  usual  terms  of  the  French  law,  before  any  publication  abroad,  the 
exclusive  copyright  under  the  law  of  1793.  See  Questions  de  Droit, 
tit.  PropriiU  Litteraire,  s.  8.  It  is  understood  to  be  lawful  to  pub- 
lish in  France,  without  the  permission  of  the  author,  a work  already 
published  in  a foreign  country.  Repertoire,  ub.  sup,  s.  10.  The 
French  law  is  much  more  liberal  in  the  protection  of  intellectual  pro- 
ductions to  authors  and  their  heirs,  than  either  the  English  or  our 
American  law;  and  it  is  a curious  fact  in  the  history  of  mankind, 
that  the  French  national  convention,  in  July,  1793,  should  have  bu- 
sied themselves  with  the  project  of  a law  of  that  kind,  when  the  whole 
republic  was  at  that  time  in  the  most  violent  convulsions,  and  the 
combined  armies  were  invading  France,  and  besieging  Valenciennes; 
when  Paris  was  one  scene  of  sedition,  terror,  proscription,  imprison- 
ment and  judicial  massacre,  under  the  forms  of  the  revolutionary  tri- 
bunal ; when  the  convention  had  just  been  mutilated  by  its  own 
denunciation  and  imprisonment  of  the  deputies  of  the  Gironde 
party,  and  the  whole  nation  was  preparing  to  rise  in  a mass  to  expel 
the  invaders.  If  the  production  of  such  a law,  at  such  a crisis,  be  not 
resolvable  into  mere  vanity  and  affectation,  then  indeed  we  may  well 
say,  with  Mr.  Hume,  so  inconsistent  is  human  nature  with  itself,  and 
VoL  II.  48 
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are  no  decisions  in  print  on  the  subject,  and  vre  must  recur 
for  instruction  to  principles  settled  by  the  English  decisions 
under  the  statute  of  Anne,  and  which  are,  no  doubt,  essen- 
tially applicable  to  the  rights  of  authors  under  the  act  of 
congress. 

It  was  decided  in  Coleman  v.  Wathen,*  that  the  acting 
of  a dramatic  composition  on  the  stage  was  not  a publica- 
tion within  the  statute.  The  plaintiif  had  purchased  from 
O’Keefe  the  copyright  of  an  entertainment  called  the 
Agreeable  Surprise,  and  the  defendant  represented  this  piece 
upon  the  stage.  The  mere  act  of  repeating  such  a perform- 
ance from  memory,  was  iicld  to  be  no  publication.  On  the 
other  hand,  to  take  down,  from  the  mouths  of  the  actors,  the 
words  of  a dramatic  composition,  which  the  author  had  oc- 
casionally suffered  to  be  acted,  but  never  printed  or  publish- 
ed, and  to  publish  it  from  the  notes  so  taken  down,  was 
deemed  a breach  of  right ; and  the  publication  of  the  copy 
so  taken  down  (being  the  farce  entitled  Love  a la  Mode,) 
was  restrained  by  injunction.*’  Since  the  case  above 
mentioned,  injunctions  have  been  granted  in  chancery  even 


BO  easily  do  gentle,  paci6c  and  generous  sentiment*  ally  both  with 
the  most  heroic  courage,  and  the  fiercest  barbarity! 

There  is  a disposition  in  France  to  enlarge  still  further  the  term  of 
an  author’s  property  in  his  works  ; and  the  commissioners  appointed 
by  tho  king  to  frame  a new  law  on  the  subject,  reported,  in  the  sum- 
mer of  1826,  the  draft  of  a lasv,  in  wliich  they  proposed  to  give  to  au- 
thors and  artists  of  works  of  all  kinds,  property  in  their  works  for 
life,  and  to  their  legal  representatives  for  fifty  years  from  their  deaths  ; 
and  copyright  in  a work  to  be  protected  from  piracy  by  representa- 
tion, as  well  as  from  piracy  by  publication.  In  Germany,  copyright 
is  perpetual;  but  it  cannot  be  of  much  value,  for  there  is  no  one  uni- 
form Germanic  legislation  on  the  subject,  to  protect  copyright  among 
so  many  independent  states,  using  a common  language.  This  case 
of  Germany  shows  how  important  it  was  in  this  country,  that  the  law 
of  copyri;,ht  should  rest  on  the  broad  basis  of  federal  jurisdiction 
By  the  law  in  Russia,  as  established  in  1826,  copyright  in  books  and 
translations  is  secured  to  an  author  for  lilc,  and  to  his  heirs,  after  his 
death,  for  twenty-five  years,  and  no  such  right  can  be  sold  for  debt. 

a S Term  245. 

h Macklin  v.  Richardson,  Jlmb.  Ihp.  0P4. 
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against  the  acting  of  a dramatic  work  without  the  consent  of 
the  proprietor;®  and  the  narrow  and  unreasonable  construc- 
tion given  to  tlie  claims  of  an  author  by  the  K.  B.,  seems  to 
have  been  very  properly  enlarged  by  the  court  of  chan- 
cery. But  as  the  lord  chancellor,  as  late  as  1822,  took 
the  opinion  of  the  court  of  K.  B.  whether  an  action  would 
lie  for  publicly  acting,  and  representing  for  profit,  a tragedy 
altered  for  the  stage,  without  the  consent  of  the  owner  of 
the  copyright ; and  as  that  opinion  was  against  the  action, 
it  is  probable  the  rule  in  chancery  will  conform  to  that  at 
law.*'  In  England,  there  may  be  relief  granted  against  the 
piratical  publication  for  profit,  of  lectures  delivered  orally, 
and  taken  down  in  short  hand  by  the  pupils.'  But  relief 
for  such  an  injury  does  not  seem  to  come  within  any  of 
the  provisions  of  the  act  of  congress  on  the  subject  of  copy- 
rights ; and  If  it  can  be  afforded  at  all,  it  must  be  upon  the 
principles  of  the  common  law,  under  the  state  jurisdictions.^ 

If  an  author  first  publishes  abroad,  and  does  not  use  due 
diligence  to  publish  in  England,  and  another  fairly  publishes 
his  work  in  England,  it  Is  held,  that  he  cannot  sue  tor  a 
breach  of  copyright.  Whether  the  act  of  printing  and 
publishing  abroad  makes  the  work  fuhlici  jurit,  is  not  de- 
cided. It  becomes  so  If  the  author  does  not  promptly  print 
and  publish  in  England  ; and  the  statute  of  Anne  had  a re- 
ference to  publications  in  England,  and  it  was  them  only 
that  it  intended  to  protect.® 

An  injunction  to  restrain  the  publication  of  unpublished 


a Morris  v.  Harris,  and  Morris  v.  Kelly,  cited  in  Eden  on  Injme- 
tiom,  198, 

b Murray  v.  Elliston,  5 Born,  tf  Aid.  657. 

e Abernethey  v.  Hutchinson,  reported  in  Maugham  on  LUenry 
Property,  147 — 154. 

d In  Clayton  v.  Stone,  decided  in  the  circuit  court  of  the^United 
States,  at  New- York,  December,  1828,  it  was  held,  that  a price  cur- 
rent, published  in  a semi-weekly  newspaper,  was  not  a booh,  within 
the  act  of  congress,  because  not  a work  of  science  or  learning,  but 
of  mere  industry. 

s dementi  r.  Walker,  2 Bam.  fy  Creu.  861. 
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maunscripts  has  been  frequently  granted  in  England;^  and 
on  the  ground,  that  the  author  had  a property  in  an  unpub- 
lished work  independent  of  the  statute.'’  Literary  property 
is  the  ownership  to  which  an  author  is  entitled  in  the  ori- 
ginal manuscript  of  his  literary  work  ; and  the  identity  of 
the  work  consists  in  the  sentiment  and  language.  It  is 
clearly  the  author’s  exclusive  right,  inasmuch  as  it  is  created 
by  his  own  labour  and  invention  ; and  the  reason  and  moral 
sense  of  mankind  acquiesce  in  the  solidity  of  the  title. 
The  act  of  congress  says,  that  no  person  shall  be  entitled 
to  the  benefit  of  the  act,  unless  he  shall,  before  publication, 
record  the  book  in  the  clerk’s  office  of  the  district  court,  by 
depositing  a printed  copy  of  the  title  with  the  clerk ; but 
there  is  another  section  of  the  act  which  declares,  that  if 
any  person  shall  print  or  publish  any  manuscript,  without 
the  consent  of  the  author  or  proprietor,  (he  being  a citizen 
or  resident  of  the  United  States,)  he  shall  be  responsible  in 
damages  by  a special  action  on  the  case.  The  courts  of 
tbe  United  States  are  authorized  to  grant  injunctions  to  pre- 
vent the  violation  of  the  rights  of  authors  and  inventors,  and 
to  protect  manuscripts  from  piratical  publication.*:  No 

length  of  time  will  authorize  the  publication  of  an  au- 
thor’s original  manuscript  without  his  consent.  In  Eng- 
land, the  publication  of  private  letters,  forming  a literary 
composition,  has  been  restrained,  on  the  ground  of  a Joint 
property  existing  in  the  writer  as  well  as  in  the  person  to 
whom  the  letters  were  addressed.  The  letters  of  Pope, 
Swift,  and  others,  and  the  letters  of  Lord  Chesterfield,  were 
prevented  from  a surreptitious  and  unauthorized  publication 
by  the  process  of  injunction.*>  In  the  case  of  Percival  v. 


a Eden  an  Injuneliont,  199,  200. 

b Duke  of  Queensberry  v.  Shebbeare,  2 Eden's  Rep.  329.  Sou- 
they  T.  Sherwood,  2 Merimle’a  Rep.  435.  Macklin  v.  Uicbardsoii, 
Amb.  Rep.  694.  White  v.  Gerock,  2 Barn,  i;  Aid.  298. 
c Act  of  Congress,  3d  February,  1831,  s.  9. 

d Pope  V.  Curl,  2 Atk.  Rep.  342.  Thompson  v.  Stanhope,  .9mb. 
Rep.  737.  In  1804,  the  court  of  sessions,  in  Scotland,  interdicted,  at 
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• Phipps,*  the  vice  chancellor  held,  that  private  letters,  having 
the  character  of  literary  composition,  were  within  the  spirit 
of  the  act  protecting  literary  property  ; and  that  by  sending 
a letter  the  writer  did  not  give  the  receiver  the  right  to  pub- 
lish it.  But  the  court  would  not  interfere  to  restrain  the 
pubUcation  of  commercial  or  friendly  letters,  except  under 
circumstances.  The  publication  or  production  of  business 
letters,  might  oRcn  be  necessary  in  one’s  own  defence.  If 
the  publication  of  private  letters  would  be  a breach  of  trust, 
the  publication  has  been,  and  may  be  restrained.^}  It  is 
easy  to  perceive  the  delicacy  and  importance  of  this  branch 
of  equity  jurisdiction,  relative  to  the  publication  of  manu- 
scripts and  private  correspondence.  The  publication  of 
private  letters  ought  to  be  restrained,  when  it  would  be  a 
breach  of  confidence  and  trust,  as  letters  of  courtship ; or 
when  injurious  to  the  character  and  happiness  of  others. 
On  the  other  hand,  the  courts  will  not  lend  their  protection 
to  works  which  are  evidently  injurious  to  the  public  morals 
or  peace,  or  an  offence  against  decency,  or  are  libels  upon 
individuals.” 

A copyright  may  exist  in  a translation  as  much  as  in  an 
original  composition,  and  whether  it  be  produced  by  per- 
sonal application  and  expense,  or  by  gift.**  A copyright 
may  exist  in  part  of  a work,  without  having  an  exclusive 
right  to  the  whole.  Gray’s  poems  were  collected  and  pub- 
lished, with  additional  pieces,  by  3Iason  ; and  Lord  Ba- 


the instance  of  the  children,  the  publication  of  the  manuscript  letters 
of  the  poet  Bums.  Cadell  &.  Davies  v.  Stewart,  cited  in  I BclVt 
Com,  116.  n. 
a 2 ytt.  If  Ilea.  19. 

6 Percival  v.  Pliipps,  2 Vet.  tf  lira.  27.  Earl  of  Grannrd  v.  Dun- 
kin,  1 Ball  Sf  B.  203.  Denis  v.  Lcclerc,  1 Jilarlin’t  Louis.  J{ep. 

297. 

e Fores  v.  Johnes,  4 Bsp,  JV",  P.  Jlep.  97.  Hime  v.  Dale,  2 Cnmpb. 
Rep.  21.  n.  Southey  V.  Sherwood,  2 .dferitn/s’«  43j.  Walcot 
V.  Walker,  7 Fe«.  1.  Murray  v.  Benbovv,  nnd  Lawrence  v.  Smith, 
decided  in  1822,  and  cited  in  Maugham  on  Literary  Properly,  90,  91. 
d Wyatt  V.  Barnard,  3 Vet.  (f  Bea.  77. 
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thurst  protected,  by  injunction,  tlie  unauthorized  publica-t 
lion  of  the  additions.''  So,  Lord  Ilardwickc  restrained  a 
defendant  from  printing  Milton’s  Paradise  Lost,  with  Dr. 
Newton’s  notes.**  A mere  colourable  abridgment  of  a 
book,  is  an  evasion  of  the  statute,  and  w’ill  be  restrained  J 
but,  as  Lord  Hardwicke  observed,  this  will  not  apply  to  a 
real  and  fair  abridgment;  for  an  abridgment  may,  with 
great  propriety,  be  called  a new  book.  It  is  very  oRcn  ex- 
tremely useful,  and  displays  equally  the  invention,  learning, 
and  judgment  of  the  author.'  A hona  fide  abridgment  of 
Ilawkesrforth’s  Voyages  has  been  held  no  violation  of  the 
original  copyright. ''  So,  an  abridgment  of  .Johnson’s 

Ilasselas,  given  as  an  abstract  in  the  Annual  Register,  was 
held  not  to  be  a piratical  invasion  of  the  copyright,  but  in- 
nocent, and  not  injurious  to  the  original  work.® 

A person  cannot,  under  the  pretence  of  quotation,  pub- 
lish either  the  whole,  or  any  material  part  of  another’s 
work;  but  he  may  use,  what  is  in  all  cases  very  difficult  to 
define,  fair  quotation.  A man  may  adopt  part  of  the  work 
of  another.  The  quo  animo  Is  the  Inquiry  in  these  cases. 
The  question  is,  whether  it  be  a legitimate  use  of  another’s 
publication,  in  the  exercise  of  a mental  operation,  deserving 
the  character  of  an  original  work.*  If  an  encyclopaedia 
or  review  should  copy  so  much  of  a book  as  to  serve  as  a 


a Mason  v.  Murray,  cited  in  1 Rail's  Rep.  360. 
b Lord  Kenyon,  in  1 Eatl's  Rep.  36\.  Tonson  v.  Walker,  175S. 
3 Sieansi.  Rep.  071.  Though  there  was  nothing  new  in  dUifton'a 
Paradise  Lost,  with  Newton’s  notes,  except  the  notes.  Lord  Hard- 
wicke granted  an  injunction  against  the  whole  book  ; but  the  rule 
ecems  now  to  be,  that  chancery  cannot  grant  an  injunction  against 
the  whole  of  a book,  on  account  of  the  piratical  quality  of  a part,  un- 
less the  part  pirated  is  such,  that  granting  an  injunction  against 
that  part  necessarily  destroys  the  whole.  An  action  at  law  may 
be  brought  for  pirating  a part.  Lord  Eldon,  in  Mawman  v.  Tegg,  2 
Russell's  Rep.  398. 

e Gyles  v.  Wilcox,  2 Aik.  Rep.  141. 
d Anon.  Lo/J’a  Rep.  775. 

( Dodsley  v.  Kinnersley,  Amb.  Rep.  403, 
f Wilkins  V.  Aikin,  17  Ves.  422. 
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substitute  for  it,  it  becomes  an  actionable  violation  of  literary 
property,  even  without  the  animus  furandi.  If  so  much 
be  extracted  as  to  communicate  the  same  knowledge  as  the 
original  work,  it  is  a violation  of  copyright.  It  must  not 
be  in  substance  a copy.  An  encyclopaedia  must  not  be  al- 
lowed, by  its  transcripts,  to  sweep  up  all  modern  works. 
It  would  be  a recipe  for  completely  breaking  down  literary 
property.* 

The  act  of  congress  of  1831  (and  of  which  the  substance 
has  been  given  in  the  preceding  pages)  has  greatly  en- 
larged the  privilege  of  copyright  beyond  that  which  existed 
under  the  acts  of  congress  of  1790  and  1802.  Under  those 
acts,  the  exclusive  right  of  printing,  publishing  and  vending, 
was  conflned  to  the  term  of  fourteen  years,  with  the  privi- 
lege of  renewal  for  the  further  term  of  fourteen  years,  if  the 
author  should  be  living  when  the  first  term  expired.  The 
act  of  1831  extends  and  continues  to  the  proprietors  of 
copyrights  then  existing,  and  not  expired  when  the  act 
passed,  the  benefit  of  all  its  provisions  for  the  enlarged 
term  given  by  the  act,  to  be  computed  from  the  time  of  the 
first  entry  of  the  copyright  under  the  former  statutes,  and 
with  the  like  privilege  of  renewal,  as  is  provided  in  relation 
to  copyrights  originally  secured  under  the  act  of  1831. 
All  the  provisions  and  remedies  intended  for  the  protection 
and  security  of  copyrights,  are  declared  to  extend  to  the 
benefit  of  the  proprietors  of  copyrights  already  obtained  ac- 
cording to  law,  during  the  extended  term  thereof,  in  the 
same  manner  as  if  the  copyright  had  been  entered  and  se- 
cured under  the  new  act. 

Under  the  English  law,  it  is  understood  that  if  the  author 
has  assigned  away  his  right  generally,  and  outlives  the 
period  of  28  years,  his  assignee,  by  the  general  assignment, 
will  have  the  benefit  of  the  resulting  term  of  fourteen  years 
more.  Such  a contingent  right  in  the  author  himself,  will 
pass  by  the  general  assignment  of  all  his  interest  in  the  copy- 


a Roworlh  V.  Wilkes,  1 C'umpb.JV.  P.  Rrj?.  94. 
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right.*  But  if  the  author  dies  before  the  expiration  of  the 
period  entitling  him  to  a renewal,  his  personal  representa- 
tives, and  not  the  assignee,'  are  entitled  to  the  renewal.*’ 
The  language  of  the  act  of  congress,  giving  the  right  of  re- 
newal, in  case  of  the  author’s  death,  to  his  widow  and 
children,  would  seem  to  require  the  same  construction,  and 
to  have  intended  a personal  benefit  to  the  widow  and  child- 
ren. The  statute  speaks  of  the  widow  and  children  in  a 
restrictive  sense,  as  a dcscriptio  personarum ; and  it  says 
that  they  shall  be  entitled  to  the  renewal  of  the  copyright, 
on  complying  with  certain  terms. 

The  justice  and  policy  of  securing  to  ingenious  and  learn- 
ed men  the  profit  of  their  discoveries  and  intellectual  labour, 
were  very  ably  stated  by  the  court  of  K.  B.  in  the  great  case 
of  Miller  v.  Taylor.  The  constitution  and  laws  of  the  Uni- 
ted States  contain  the  declared  sense  of  this  country  in  favour 
of  some  reasonable  provision  for  the  security  of  their  pro- 
ductions. The  former  law  of  congress  afforded  only  a 
scanty  and  inadequate  protection,  and  did  not  rise  to  a level 
witli  the  liberal  spirit  of  the  age.  But  the  recent  statute 
has  made  liberal  amends,  and  redeemed  the  government  of 
our  country  from  the  reproach  to  which  it  had  been  ex- 
posed. Lord  Camden  once  declaimed  against  literaiy  pro- 
perty. “ Glory,”  said  he,  ” is  the  reward  of  science,  and 
those  who  deserve  it  scorn  all  meaner  views.  It  was  not 
for  gain  that  Bacon,  Newton,  Milton  and  Locke  instructed 
and  delighted  the  world.”  In  answer  to  this  it  may  be  said, 
that  the  most  illustrious  writers  in  every  branch  of  science, 
within  the  last  half  century,  have  reaped  a comfortable  sup- 
port, as  well  as  immortal  fame,  from  the  fruits  of  tlieir  pen. 
The  experiment  in  Great  Britain,  has  proved  the  utility,  as 
well  as  the  justice,  of  securing  a liberal  recompense  to  in- 
tellectual labour  ; and  the  prospect  of  gain  has  not  been 
found,  in  the  case  of  such  men  as  Robertson,  or  Gibbon,  or 
Sir  Walter  Scott,  cither  to  extinguish  the  ardour  of  genius, 
or  abate  the  love  of  true  gloiy. 


n Caman  v.  Howies,  2 lira.  C.  C.  80. 
t>  i^eltrsdorff't  Abr.  vol,  vi.  565. 
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OP  TITLE  TO  PERSONAL  PROPERTY  BY  TRANSFER  BY 
ACT  OF  LAW. 

Goods  and  chattels  may  change  owners  hy  act  of  law,  in 
the  cases  of  forfeiture,  succession,  marriage,  judgment,  in- 
solvency and  intestacy.  Those  of  succession  and  marriage 
have  already  been  considered,  and  I shall  now  coniine  my- 
self to  the  other  means  of  acquiring  title  to  chattels  by  act 
of  law. 

I.  By  forfeiture. 

The  title  of  government  to  goods  by  forfeiture,  as  a pun- 
ishment for  crimes,  is  confined,  in  New-York,  to  the  case  of 
treason.  The  right,  so  far  as  it  exists  in  this  country,  de- 
pends, probably,  upon  local  statute  law  ; and  the  tendency 
of  public  opinion  has  been  to  condemn  forfeiture  of  pro- 
perty, at  least  in  cases  of  felony,  as  being  an  unnecessary 
and  hard  punishment  of  the  felon’s  posterity.  Every  per- 
son convicted  of  any  manner  of  treason,  uuder  the  laws  of 
New-York,  forfeits  his  goods  and  chattels,  and  also  his  lands 
and  tenements,  during  his  lifetime  ; but  the  rights  of  all 
third  persons,  existing  at  the  time  of  the  commission  of  the 
treason,  are  saved.*  Forfeiture  of  property  for  crimes  in 
any  other  case,  is  expressly  abolished  and  even  the  at- 


o JY.  F.  Retued  Slatulet,  vol.  i.  284.  g.  1, 2.  ; vol.  ii.  656.  a.  3.  It 
ia  made  the  duty  of  the  attorney  general,  to  recover  by  ejectment 
real  eatote  escheated  to  the  people  of  the  state  of  New-York,  or  for- 
feited upon  any  conviction  or  outlawry  for  treason.  Ibid.  vol.  1.283, 
284. 

b Ibid.  vol.  ii.  701.  s.  22. 

Vol.  II.  49 


Digitized  by  Google 


38C 


OF  PERSONAL  PROPERTY. 


[Part  V. 


tainder  of  treason  does  not  extend  to  corrupt  the  blood  ol 
the  offender,  or  to  forfeit  the  dower  of  his  wife.*  The  for- 
feiture in  treason  as  to  real  estate,  related,  at  common  law, 
back  to  the  time  of  the  treason  committed ; and,  therefore, 
all  alienations  and  incumbrances  by  the  traitor,  between 
the  time  of  the  offence  and  the  conviction,  were  avoid- 
ed ; but  the  forfeiture  of  his  goods  and  chattels  related 
only  to  the  time  of  the  conviction  ; and  all  sales  made  in 
good  faith,  and  without  fraud,  before  conviction,  were 
good.’’ 

Forfeiture*of  estate,  and  corruption  of  blood,  under  the 
laws  of  the  United  States,  and  including  cases  of  treason 
are  abolished.<=  Forfeiture  of  property,  in  cases  of  treason 
and  felony,  was  a part  of  the  common  law,  and  must  exist 
at  this  day  in  the  jurisprudence  of  those  states  where  it  has 
not  been  abolished  by  tlieir  constitutions,  or  by  statute.  Se- 
veral of  the  state  constitutions  have  provided,  that  no  attain- 
der of  treason  or  felony  shall  work  corruption  of  blood  or 
forfeiture  of  estate,  except  during  the  life  of  the  offender 
and  some  of  them  have  taken  away  the  power  of  forfeiture 
absolutely,  without  any  such  exception.*  There  are  other 
state  constitutions  which  impliedly  admit  the  existence  or 
propriety  of  the  power  of  forfeiture,  by  taking  away  the 
right  of  forfeiture  expressly  in  cases  of  suicide,  and  in  the 
case  of  deodand,  and  preserving  silence  as  to  other  cases  ; 
and,  in  one  instance,'  forfeiture  of  property  is  limited  to  the 
cases  of  treason  and  murder. 

The  English  law  has  felt  the  beneficial  influence  of  the 
progress  of  public  opinion  on  this  subject.  The  statute  of 
7 Anne,  c.  22.,  abolished,  after  the  death  of  the  pretender, 
forfeiture  for  treason  beyond  tiTe  life  of  the  offender ; and 


a A*,  y.  Rniitd  SlaliUei,  voLL742.  s.  16.  Ibid,  vol.  i.  282.  Ibid. 
vol.  ii.  701.  B.  22.  Ibitl.  vol.  ii.  98.  s.  81. 

6 2 Hawk.  P,  C.  b.  2.  c.  49.  a.  30.  4 Blaclu.  Com.  300. 
c Law  of  U.  S.  20lh  April,  1790,  c.  9.  s.  24. 
d ConBlitulions  of  Pcnn«ylvanii>,  Delaware  and  Kentucky, 
c Conslituiioiis  ol  Connecticut,  Ohio,  'reunesace,  ludiana,  Illinois 
and  .Missouri. 

/ Constitution  of  .Maryland. 
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though  the  statute  of  17  Geo.  II.  c.  29.  postponed  the  ope- 
ration of  that  provision,  it  was  only  until  the  death  of  the 
pretender,  and  his  sons.  And,  by  a bill  introduced  into 
parliament  by  Sir  Samuel  Romilly,  in  1814,  and  afterwards, 
under  modifications,  passed  into  a law,  corruption  of  blood, 
in  cases  of  felony,  except  murder,  was  abolished.'  The  in- 
genious and  spirited  defence  of  the  law  of  forfeiture,  which 
was  made  by  Sir  Charles  Yorkc  in  the  middle  of  the  last 
century, >>  and  in  which  he  insisted,  that  it  stood  on  “just, 
social  and  comprehensive  principles,  and  was  a necessary 
safeguard  to  the  state,  whether  built  on  maxims  of  monar- 
chy or  freedom,”  has  failed  to  convince  the  judgment,  or 
satisly  the  humanity  of  the  present  age. 

Government  succeeds,  as  of  course,  to  the  personal  and 
real  estate  of  the  intestate,  when  he  has  no  heirs,  or  next  of 
kin,  to  appear  and  claim  it ; but  this  is  for  the  sake  of  order 
and  good  policy;  and  the  succession  in  such  cases  is  usually 
regulated  by  statute.* 

II.  By  judgment. 

On  a recovery  by  law  in  an  action  of  trespass  or  trover, 
of  the  value  of  a specific  chattel,  of  which  the  possession 
has  been  acquired  by  tort,  the  title  of  the  goods  is  altered 
by  the  recovery,  and  is  transferred  to  the  defendant ; and  the 
damages  recovered  are  the  price  of  the  chattel  so  trans- 
ferred by  operation  of  law — sdtUio  pretii  emptionitloco  ha- 
betur.  The  books  either  do  not  .agree,  or  do  not  speak 
with  precision  on  the  point,  whetlier  the  transfer  takes 
place  in  contemplation  of  law,  upon  tiie  final  judgment 
merely,  or  whether  tlie  amount  of  the  judgment  must  first 
be  actually  paid  or  recovered  by  execution.  In  Brown  v. 


a This  was  the  statute,  54  Geo.  III.  c.  145.,  which  declared,  that 
no  attainder  for  felony,  murder  excepted,  should  extend  to  disinherit 
the  heir,  or  affect  the  right  and  title  to  lands  beyond  the  life  of  the 
offender. 

b Contideraliotu  on  the  Laxo  of  Forfeiture  for  Iligh  Treaton. 
c Dane't  Abr.  vol.  iv.  537, 538. 


Digitized  by  Google 


388  OF  PERSONAL  PROPERTY.  [Part  V. 

Wottm,*  Fenner,  J.,  said,  that  in  case  of  trespass,  after  the 
judgment  given,  the  property  of  the  goods  is  changed,  so 
that  the  former  proprietor  may  not  seize  them  again  ; and 
in  Adamt  v.  Broughton,^  the  K.  B.  declared,  that  the  pro- 
perty in  the  goods  was  entirely  altered  by  the  judgment  ob- 
tained in  trover,  and  the  damages  recovered  were  the  price 
thereof.  On  the  other  hand,  the  rule  is  stated  in  Jenkins^ 
to  be,  that  if  one  person  recovers  damages  in  trespass  against 
another  for  taking  his  chattel,  “ by  the  recovery  and  execu- 
tion done  thereon,”  the  property  of  the  chattel  is  vested 
in  the  trespasser  ; and  in  the  Touchstone'^  it  is  said,  that  if 
one  recovers  damages  of  a trespasser  for  taking  his  goods, 
the  law  gives  him  the  property  of  the  goods,  “ because  he 
hath  paid  for  them."  The  rule  in  the  civil  law  was,  that 
when  the  wrongful  possessor  of  moveable  property,  who 
was  not  in  a condition  to  restore  it,  had  been  condemned  in 
damages,  and  had  paid  the  same  to  the  original  proprietor, 
he  became  possessed  of  the  title.  The  Roman  and  the 
French  law  speak  of  the  change  of  rights  as  depending 
npon  the  payment  of  the  estimated  value.®  So,  also,  in 
the  modern  case  of  Drake  v.  Mitchell,^  Lord  Ellenbo- 
rough  observed,  that  he  always  understood  the  principle  of 
transit  in  rem  judicatam  to  relate  only  to  the  particular 
cause  of  action  in  which  the  judgment  was  recovered,  ope- 
rating as  a change  of  remedy,  from  its  being  of  a higher  na- 
ture than  before ; and  tliat  a judgment  recovered  in  any 
form  of  action,  was  still  but  a security  for  the  original  cause 
of  action,  until  it  was  made  productive  in  satisfaction  to 
the  party ; and  until  then  it  would  not  operate  to  change  any 
other  collateral  co'ncurrent  remedy  wliich  the  party  might 


a Cro.J.n. 
b Andrewt'  Rrp.  IB. 
c Jenk.  Cent,  case  B8.  189, 
d Sfiep.  Touch,  tit.  Gift. 

• Dig-  6. 1.  35.  63.  Pothier,  TrniU  Droit  de  PropriHi^  No.  3#4, 
f 3 EasVt  Rrp.  2S\- 
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have.  This  is  the  more  reasonable,  if  not  the  more  autho* 
ritative  conclusion  on  the  question.'' 

III.  By  insolvency. 

It  has  been  found  necessary,  in  governments  which  autho- 
rize personal  arrest  and  imprisonment  for  debt,  to  interpose 
and  provide  relief  to  the  debtor  in  cases  of  inevitable  mis- 
fortune ; and  this  has  been  particularly  the  case  in  respect 
to  insolvent  merchants,  who  are  obliged,  by  the  habits,  the 
pursuits,  and  the  enterprising  nature  of  trade,  to  give 
and  receive  credit,  and  encounter  extraordinary  hazards. 
Bankrupt  and  insolvent  laws  arc  intended  to  secure  the  ap- 
plication of  the  effects  of  the  debtor  to  the  payment  of  his 
debts,  and  then  to  relieve  him  from  the  weight  of  them.’’ 

The  constitution  of  the  United  States  gave  to  congress 
the  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States.  Bankruptcy  in  the 
English  law  has,  by  long  and  settled  usage,  received  an  ap- 
propriate meaning,  and  has  been  considered  to  be  applica- 
ble only  to  unfortunate  traders,  or  persons  who  get  their 
livelihood  by  buying  and  selling,  and  who  do  certain  acts 
which  afford  evidence  of  an  intention  to  avoid  payment  of 
their  debts.*:  The  general  principle  that  pervades  the 


a Osterhout  v.  Roberts,  8 Covtn’t  Rep.  43.,  to  the  same  point. 
But  in  Floyd  v.  Browne,  1 Rawle't  Rep.  121.,  the  doctrine  of  the  case 
would  seem  to  be,  that  a recovery  in  trespass,  for  carrying  away  goods, 
vests  the  property  in  the  defendant ; and  no  action,  in  any  form,  can 
be  maintained  for  it. 

b Deeds  of  composition  with  creditors,  frequently  avoid  the  ne- 
cessity of  a resort  to  discharges  under  bankrupt  and  insolvent  laws. 
By  these  contracts,  the  creditors  agree  to  accept  a composition  for 
their  debts,  or  a part  for  the  whole,  and  discharge  the  debtor.  They 
have  been  termed  private  bankruptcies,  without  the  advantages  at- 
tending a regular  commission;  but  it  they  are  made  fairly,  and  in 
good  faith,  and  strictly  conducted,  they  are  beneficial  to  all  parties. 
See  the  case  Ex  parte  Vere,  and  note  Ibid.  1 9 Fiei.  93. ; and  see  a col- 
lection of  all  the  modem  cases  on  the  subject,  Pelertdorf’t  Abr. 
vol.  vi.  tit. Comp,  with  Creditor!, 
c 2 Black!.  Com.  285.  471. 
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English  bankrupt  system,  is  equality  among  creditors  who 
have  not  previously  and  duly  procured  some  legal  lien 
upon  the  estate  of  the  bankrupt;  and  in  order  to  attain  and 
preserve  that  equality,  the  bankrupt’s  estate,  as  soon  as  an 
act  of  bankruptcy  is  committed,  becomes  a common  fund  for 
the  payment  of  his  debts,  and  he  loses  the  character  and  power 
of  a proprietor  over  it.  He  can  no  longer  give  any  prefer^ 
ences  among  his  creditors,  and  the/ace  of  diligence  between 
them  to  gain  advantages  is  wholly  interrupted ; and  if  the 
bankrupt  acts  fairly  and  candidly,  he  will  ultimately  be  re- 
lieved from  imprisonment,  and  even  from  the  obligation  of 
his  debts.  In  this  respect  there  is  a marked  difference  in 
general  between  bankrupt  and  insolvent  laws,  for,  while 
the  bankrupt  may  be  discharged  from  bis  debts,  the  insol- 
vent debtor  is  usually  only  discharged  from  imprisonment. 
But  the  line  of  partition  between  bankrupt  and  insolvent 
laws,  is  not  so  distinctly  marked,  as  to  enable  any  person  to 
say  with  positive  precision,  what  belongs  exclusively  to  the 
one  and  not  to  the  other  class  of  laws.  It  is  difficult  to  dis- 
criminate with  accuracy  between  bankrupt  and  insolvent 
laws ; and  therefore  a bankrupt  law  may  contain  those  regu- 
lations which  are  generally  found  in  insolvent  laws,  and  an 
insolvent  law  may  contain  those  which  are  common  to  a 
bankrupt  law.“  The  legislature  of  the  union  possesses  the 
power  of  enacting  bankrupt  laws,  and  those  of  the  states, 
the  power  of  enacting  insolvent  laws ; and  a state  has  like- 
wise authority  to  pass  a bankrupt  law.  But  no  state  bank- 
rupt or  insolvent  law  can  be  permitted  to  impair  the  obliga- 
tion of  contracts ; and  there  must  likewise  be  no  act  of  con- 
gress in  existence  on  the  subject,  conflicting  with  such  law.** 
There  is  this  further  limitation  also  on  the  power  of  the  sepa- 
rate states  to  pass  bankrupt  or  insolvent  laws,  that  they  can- 
not, in  the  exercise  of  that  power,  act  upon  the  rights  of  the 
citizens  of  other  states.®  At  present,  there  is  not  any  bank- 


a  Marshall,  Ch.  J.,4  IfTieal.  Ri-p.  195. 

6 Sturges  v.  Crowninsliield,  4 If  heat.  Rep.  122. 
c Ogden  v.  Saunders,  12  Hluai.  Rfp,  213. 
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rupt  system  in  existence  under  tiie  government  of  the  Uni- 
ted States,  and  the  several  states  are  left  free  to  institute 
their  own  bankrupt  systems,  subject  to  the  limitations  which 
have  been  mentioned.  The  objection  to  a national  bank- 
rupt system  consists  in  the  difficulty  of  defining,  to  the  satis- 
faction of  every  part  of  the  country,  the  precise  class  of  debt- 
ors who  can,  consistently  with  the  constitutional  jurisdiction 
of  congress  over  the  subject,  be  made  the  objects  of  it ; and 
in  the  great  expense,  delay  and  litigation,  which  have  been 
found  to  attend  proceedings  in  bankruptcy  ; and  in  the  still 
more  grievous  abuses  and  fraud  which  the  system  leads  to, 
notwithstanding  the  vigilance  and  integrity  of  those  to  whom 
the  administration  of  the  law  may  be  committed.  To  show 
the  subtlety  of  the  English  distinctions  on  this  subject,  it  may 
be  here  observed,  that  a farmer,  grazier,  or  drover,  cannot, 
from  their  occupations,  be  bankrupts ; and  yet,  if  a farmer 
buys  and  sells  apples,  or  potatoes,  or  other  produce  of  a 
farm,  for  gain,  or  manufactures  bricks  for  sale,  and  becomes 
a dealer  in  such  articles,  he  becomes,  like  any  other  trader, 
subject  to  the  English  bankrupt  laws.®  So,  a farmer  who 
becomes  a dealer  in  horses,  for  the  sake  of  gain;  or  an  inn- 
keeper, who  sells  liquor  out  of  his  house  to  all  customers 
who  apply  for  it,  will  become  an  object  of  the  bankrupt  laws. 
The  question  turns  upon  the  person’s  common  or  ordinal^ 
mode  of  dealing  in  the  case.'’  If  a man  exercises  a manu- 
facture from  the  produce  of  his  own  land,  as  a necessary  or 
usual  mode  of  enjoying  that  produce,  he  is  not  a trader;  but 
if  the  produce  of  his  farm  be  merely  the  raw  material  of  a 
manufacture,  and  that  manufacture  not  the  necessary  mode 
of  enjoying  his  land,  he  is  a trader.'  And  with  respect  to  the 


a Mayo  v.  Archer,  Str.  Rejt.  513.  Wells  v.  Parker,  1 Term  Rep. 
34. 

b Patman  v.  Vaughan,  1 Term  Hep.  572.  Bartholomew  v.  Sher- 
wood, Ibid.  note. 

c Wells  V.  Parker,  u6.  tup.  In  Patten  v.  Browne,  7 Taunt.  Rep. 
409.,  this  distinction  was  taken,  that  if  a farmer  buys  an  article,  with 
the  direct  object  of  making  a profit  upon  the  resale  of  it,  he  is  a trader 
within  the  bankrupt  laws;  but  if  purchases  be  made,  as  ancUiary  to 
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infirmities  of  the  English  bankrupt  system,  which  have  been 
the  growth  of  upwards  of  two  centuries,  and  been  constantly 
under  the  review  of  parliament,  and  matured  by  the  talents 
and  experience  of  a succession  of  distinguished  men  in  chan* 
eery,  we  may  refer  to  the  observations  of  Lord  Eldon,  when 
he  succeeded  to  the  great  seal,  in  1801,  and  who  took  the 
earliest  opportunity  to  express  his  strong  indignation  at  the 
frauds  committed  under  cover  of  that  system.  He  re- 
marked,' that  “ the  abuse  of  the  bankrupt  law  was  a dis- 
grace to  the  country,  and  that  it  would  be  better  at  once  to 
repeal  all  the  statutes,  than  to  suffer  them  to  be  applied  to 
such  purposes.  There  was  no  mercy  to  the  estate.  No- 
thing was  less  thought  of  than  the  object  of  the  commission. 
As  they  were  frequently  conducted  in  the  country,  they  were 
little  more  than  stock  in  trade  for  the  commissioners,  the 
assignee,  and  the  solicitor.”’’ 

The  respective  states,  as  we  have  already  seen,  may  pass 
bankrupt  and  insolvent  laws.  The  power  given  to  the  United 
States  to  pass  bankrupt  laws,  is  not  exclusive ; and  the  exercise 
of  the  power  residing  in  the  states  to  pass  bankrupt  and  in- 
solvent laws  does  not  impair,  in  the  sense  of  the  constitution, 
the  obligation  of  contracts  made  posterior  to  the  law ; but 
the  discharge  under  a state  law  is  no  bar  to  a suit  on  a con- 
tract existing  when  the  law  was  passed,  nor  to  an  action  by 
a citizen  of  another  state,  in  the  courts  of  the  United  States, 


the  more  profitable  occupation  of  the  farm,  and  expenditure  of  the 
produce  of  it,  and  mixing  it  with  the  produce  for  that  purpose,  be  is 
not  a trader. 

a e Vet.  1. 

6 The  English  bankrupt  system  has  been  much  improved  by  the 
statute  of  6 Geo.  IV.  c.  16.,  which  was  the  consolidation  of  all  the 
previous  statutes  of  bankruptcy ; and  it  has,  of  course,  given  more 
simplicity  and  uniformity  to  the  code,  and  rendered  it  in  several 
respects  more  remedial.  It  has  been  thoroughly  illustrated 
by  the  treatises  of  Eden,  Archbold  and  Warrand.  The  bank- 
rupt law  of  Scotland  is  said  to  have  attained  great  excellence,  by  a 
slow  and  gradual  course  of  improvement,  suggested  in  the  course  of 
practice,  and  with  the  aid  of  the  combined  wisdom  of  lawyers  of  pro- 
found knowledge,  and  merchants  of  large  views  and  great  experience. 
Bell't  Com.  vol.  i.  17. 
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or  of  any  other  state  than  that  where  the  discharge  was  ob- 
tained. The  discharge  under  a state  law  will  not  discharge 
a debt  due  to  a citizen  of  another  state.o  It  will  only  ope- 
rate upon  contracts  made  within  tlie  state  between  its  own 
citizens,  or  suitors  subject  to  state  power.  The  doctrine  of 
the  supreme  court  of  the  United  States  in  Ogden  v.  Saun- 
ders, is,  that  a discharge  under  the  bankrupt  law  of  one 
country  does  not  affect  contracts  made  or  to  be  executed 
in  another.  The  municipal  law  of  the  state  is  the  law  of 
the  contract  made  and  to  be  executed  within  the  state,  and 
travels  with  it  wherever  the  parties  to  it  may  be  found,  un- 
less it  refers  to  the  law  of  some  other  country,  or  be  immo- 
ral, or  contrary  to  the  policy  of  the  country  where  it  is 
sought  to  be  enforced.  This  was  deemed  to  be  a principle 
of  universal  law ; and  therefore  the  discharge  of  the  contract, 
or  of  the  party,  by  the  bankrupt  law  of  the  country  where 
the  contract  was  made,  is  a discharge  every  where. *’  We 
have  no  bankrupt  law,  technically  so  called,  existing  in  New- 
Tork  ; but  we  have  a permanent  insolvent  law,  enabling 
every  debtor  to  be  discharged  from  all  his  debts,  upon  the 
terms  and  in  the  mode  prescribed.  The  first  general  in- 
solvent law  of  New-York  was  passed  in  the  year  1784,  and 
alterations  and  amendments  have  from  time  to  time  been 
made,  until  the  system  has  attained  all  the  consistency,  pro- 


a Braynard  t.  Marshall,  8 Pick.  Rep.  194. 

b Ogdon  V.  Baunders,  12  Wheat.  Rep.  213.  Sec,  also,  Sturges  v. 
Crowninshield,  4 Ibid.  122.  M'Milian  v.  M‘NeUI,  Ibid,  209.  Le 
Roy  V.  Crowninshield,  2 Maton’t  Rep.  ICl,  1G2.  And  see  voL  i.  419— 
422.  In  Phillips  v.  Allen,  8 Bamw.  t(  Creu.  477.,  the  discharge  of 
an  insolvent  debtor,  by  a Saotch  court,  was  held  to  be  no  defence  to 
an  action  brought  in  England,  hy  an  English  subject,  for  a debt  con. 
tracted  in  England ; but  the  rule  would  have  been  diflerent  if  the 
creditor  had  come  in  for  his  dividend  under  the  Scotch  law,  or  the 
debt  had  been  contracted  in  Scotland.  The  same  rule  was  declared 
in  Van  Kaugh  v.  Van  Arsdaln,  3 Cainet'  Rep.  154.,  and  it  has  re- 
peatedly been  recognised  in  England,  as  well  as  in  this  country. 
See  Doug.  Rep.  170.  1 H,  Blacks.  Rep.  693.  2 Ibid.  553.  t 

Eatl't  Rip.  6.  5 Ibid.  124. 

VoL.  II.  50 
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viiion  and  improvement  that  the  nature  of  the  subject  easily 
admits.* 

Insolvent  laws  prevail  in  almost  every  state  in  the  onion, 
and  constitute  a system  of  an  important  and  interesting  cha- 
racter, and  subject  to  diversified  modifications,  for  the  re- 
lief of  the  debtor.  In  the  states  of  Maine,  New-Harapsliire, 
Massacbosetts,  Virginia  and  Kentucky,  they  arc  confined 
to  the  relief  of  debtors  charged  in  execution.  In  New-Jer- 
•ey,  Delaware,  Maryland,  Tennessee,  North  and  South 
Carolina,  Georgia,  Alabama,  Mississippi  and  Illinois,  the 
insolvent  laws  extend  to  debtors  in  prison  on  mesne  or  final 


a With  respect  to  the  operation,  value  snd  policy  of  our  general 
■ysteni  of  insolvent  law,  it  was  observed  by  the  chancellor  and 
judges  of  the  supreme  court  of  New- York,  in  a rc^wrt  made  by  them 
to  the  legislature,  the  2^d  January,  HilO,  in  pursuance  of  a concurrent 
resolution  of  the  two  houses,  that,  “judging  from  their  former  expe- 
rience, and  from  observation  in  the  course  of  their  judicial  duties, 
they  were  of  opinion,  that  the  insolvent  law  was  the  source  of  a great 
deal  of  fraud  and  perjury.  They  were  apprehensive  that  the  evil 
was  incurable,  and  arose  principally  from  the  infirmity  inherent  in 
every  such  system.  A permanent  insolvent  act,  made  expressly 
for  the  relief  of  the  debtor,  and  held  up  daily  to  his  view  and  tempta- 
tion, had  a powerful  tendency  to  render  him  heedless  in  the  creation 
of  debt,  and  careless  as  to  payment.  It  induced  him  to  place  his 
hopes  of  relief  rather  in  contrivances  for  a discharge,  than  in  in- 
creased and  severe  c.xertion  to  perform  bis  duty.  It  held  out  an 
easy  and  tempting  mode  of  procuring  an  absolute  release  to  tlie 
debtor  from  bis  debts  ; and  tlie  system  had  been,  and  still  was,  and 
probably  ever  must  be,  from  the  very  nature  of  it,  productive  of  in- 
calculsble  abuse,  fraud  and  perjury,  and  greatly  injurious  to  the 
public  morals.”  See,  on  Ibis  subject,  ttipm,  vol.  i.  4 It) — 122.  It  was 
stated  by  the  chief  justice,  in  giving  the  apiniuii  of  the  supreme  court 
oftbeUnited  States, in  Sturges  v.  Crowninshicld,  4 Wheat.Rtp.  122., 
that  the  insolvent  liws  of  most  of  the  states  only  discharge  the  per- 
son of  the  debtor,  and  leave  his  obligation  to  pay,  out  of  his  futuro 
acquisitions,  in  full  force.  The  insolvent  act  of  Maryland,  of  1774, 
subjected  to  the  former  debts  of  the  insolvent,  his  future  acquisitions 
hy  descent, gift,  devise,  bequest,  or  in  a course  of  distribution.  See  3 
Harr,  Johns.  61.  A Vieu;  of  the  Insohcnt  System  of  JlaryUmd,  by 
a very  competent  hand,  w as  understood  to  be  in  preparation  for  pub- 
Ucatieu  when  the  second  edition  of  this  volume  was  put  to  the  press. 
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process.  In  New-York,  Connecticut,  Rbode-Island,  Penn- 
sylvania, Ohio,  Indiana,  Missouri  and  Louisiana,  they  are 
still  more  extensive,  and  reach  the  debtor  whether  in  or  out 
of  prison.  The  insolvent  laws  of  New-York  enable  the 
debtor,  with  the  assent  of  two  thirds  in  value  of  his  credit- 
ors, and  on  the  due  disclosure  and  surrender  of  his  pro- 
perty, to  be  discharged  from  all  his  debts  contracted  witbin 
the  state,  and  subsequent  to  the  passing  of  the  insolvent  act, 
and  due  at  the  time  of  the  assignment  of  his  property,  or 
contracted  for  before  that  time,  though  payable  afterwards.* 
The  creditor  who  raises  objections  to  the  insolvent’s  dis- 
charge, is  entitled  to  have  bis  allegations  heard  and  deter- 
mined by  a Jury.  The  insolvent  is  deprived  of  the  benefit 
of  a discharge,  if,  knowing  of  his  insolvency,  or  in  contem- 
plation of  it,  he  has  made  any  assignment,  sale  or  transfer, 
cither  absolute  or  conditional,  of  any  part  of  his  estate,  or 
has  confessed  any  Judgment,  or  given  any  security  with  a 
view  to  give  a preference  for  an  antecedent  debt  to  any  cre- 
ditor.'' The  discharge  applies  to  all  debts  founded  upon 
contracts  made  since  12(h  April,  1813,  within  the  state, 
or  to  be  executed  within  it ; and  from  debts  due  to  persons 
resident  within  the  state  at  the  time  of  the  publication  of 
notice  of  the  application  for  a discharge ; or  to  persons  not 
residing  within  the  state,  but  who  united  in  the  petition  for 
his  discharge,  or  who  accept  a dividend  from  his  estate.  The 
discharge  likewise  applies  to  all  liabilities  incurred  on  con- 
tracts made  after  1st  January,  1830,  by  making  or  endors- 
ing any  promissory  note  or  bill  ofcxchauge  prior  to  his  assign- 
ment, or  incurred  by  reason  of  payments  by  any  other  party 


a Laut  of  .N".  Y.  12tb  April,  1813;  28th  February,  1817;  20th 
February,  1823;  and  9th  April,  1823;  and  the  federal  deciaions  last 
cited.  Since  the  first  edition  of  this  work,  the  insolvent  laws  of 
New-Tork  have  been  redigested  and  amended,  by  the  AT.  T.Rtvited 
StaluUt,  vol.  ii.  15 — 23.;  thoOgh  the  insolvent  act  of  12th  April,  1813, 
is  declared  to  be  revived  and  continued.  The  system  baa  been  im- 
proved by  more  efiectual  provisions  against  fraud  and  abuse. 

b By  the  law  of  Louisiana,  an  insolvent  debtor  cannot  give  pre- 
ference. Hodge  v.  Morgan,  14  JVartin'i  Lawa,  Rep.  61. 
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to  the  paper,  made  prior  or  subsequent  to  the  assignment. 
The  discharge  likewise  exonerates  the  insolvent  from  ar- 
rest and  imprisonment  thereafter,  upon  all  debts  existing 
prior  to  the  assignment.  Any  fraud  whatever,  in  relation 
to  any  proceedings  under  the  statute,  or  its  requisitions, 
renders  the  discharge  null  and  void.''  It  would  be  tedious, 
and  quite  unnecessary,  to  enter  into  a more  particular  de- 
tail of  the  proceedings.  They  can  be  easily  learned,  when 
the  application  of  the  law  becomes  necessary,  by  a careful 
inspection  of  the  several  steps  precisely  pointed  out  in  the 
statutes,  and  made  requisite  on  the  part  of  the  debtor  to  the 
validity  of  his  discharge.  Nor  can  I undertake  to  examine 
the  various  and  special  provisions  of  the  insolvent  laws  of 
the  different  states,  some  of  which  are  in  continual  fluctua- 
tion ; and  I am  obliged  to  confine  myself,  in  a great  de- 
gree, to  a summary  view  of  the  insolvent  and  attachment 
laws  of  New-York.*’ 


« .V.  Y.  Rcriied  Slalulet,  vol.  ii.  15 — 23.  In  England,  by  the 
statutes  of  1 Geo.  IV.,  3 Geo.  IV.,  and  5 Geo.  IV.,  the  system  of 
their  insolvent  laws  was  new  modelled,  and  greatly  improved,  and 
placed  under  the  jurisdiction  of  the  insolvents’  court.  It  is,  in  many 
of  its  provisions,  analogous  to  their  bankrupt  system.  It  applies  to 
all  ixjrsons  in  custody  for  debt.  Voluntary  preferences,  by  the  in- 
solvent, before  or  after  imprisonment,  are  declared  fraudulent.  For 
debts  fraudulently,  improvidently,  or  maliciously  contracted,  and  for 
damages  arising  upon  torts,  or  acts  ei  dclieU>,l\tc  insolvent  is  liable 
to  close  imprisonment,  and  to  be  deprived  of  his  discharge  fora  period 
not  exceeding  two  years.  The  discharge  only  protects  the  person 
from  imprisonment,  and  docs  not  protect  the  future  acquisitions  and 
property  of  the  debtor ; and  the  act  enables  the  creditor  to  reach  such 
property,  whether  in  the  funds,  or  existing  as  choscs  in  action,  or 
held  in  trust.  Bee  vol.  i.  423.,  as  to  tiic  effect  of  the  curio  bonorum 
in  the  civil  law,  and  to  which  our  insolvent  laws  are  analogous. 

6 The  laws  of  the  individual  states,  on  the  subject  of  bankrupt  and 
insolvent  debtors,  have  hitherto  been  unstable  and  fluctuating ; but 
they  will  probably  be  redigested  and  become  more  stable,  since  the 
derisions  of  the  supreme  court  of  the  United  States  have  at  last 
dehned  and  fixed  the  line  around  the  narrow  enclosure  of  state  juris- 
diction. 
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There  are  other  provisions  belonging  to  the  insolvent 
system,  which  are  exclusively  applicable  to  imprisoned 
debtors,  who  may,  in  all  cases  free  from  fraud,  be  dis- 
charged from  prison,  and  exempted  from  future  arrest, 
without  the  hazard  of  any  constitutional  objection.  Impri- 
sonment is  no  part  of  the  contract,  and  simply  to  release 
the  prisoner  does  not  impair  its  obligation.'^  Any  creditor 
to  the  amount  of  twenty-five  dollars  may  compel  the  as- 
signment of  their  estates,  by  debtors  imprisoned  on  execu- 
tion in  civil  causes  for  more  than  sixty  days.  If  the  debtor 
refuses  to  be  examined,  and  to  disclose  his  affairs,  he  is 
liable  to  be  committed  to  close  confinement.  If  he  refuses 
to  render  an  account  and  inventory,  and  make  an  assign- 
ment, he  will  not  be  entitled  to  his  discharge  ; though  the 
officer  having  jurisdiction  in  the  case  is  authorized  to  make 
the  assignment  for  him.  The  proceedings,  and  the  effect 
of  the  discharge,  when  duly  obtained,  and  the  duties  of  the 
debtor,  and  the  rights  of  the  creditors,  are  essentially  the 
same  as  in  the  case  of  proceedings  with  the  assent  of  two 
thirds  of  the  creditors.'’  Every  insolvent  debtor  may  also 
petition  to  the  proper  officer  for  leave  voluntarily  to  assign 
his  estate  for  the  benefit  of  his  creditors ; and  the  ssune  pro- 
ceedings and  checks  are  substantially  prescribed  as  in  other 
cases  of  insolvency.  His  discharge,  obtained  in  such  a case, 
exempts  him  from  imprisonment,  as  to  debts  due  at  the  time 
of  the  assignment,  or  previously  contracted  ; and  as  to  lia- 
bilities incurred  by  making  or  endorsing  any  promissory 
note  or  bill  of  exchange.  But  the  discharge  does  not  af- 
fect or  impair  any  debt,  demand,  judgment  or  decree  against 
the  insolvent;  and  they  remain  good  against  his  property 
acquired  after  the  execution  of  the  assignment ; and  the  lien 
of  judgments  and  decrees  is  not  affected  by  the  discharge.* 
So,  debtors  imprisoned  in  execution  in  civil  causes,  (except 


a Mason  v.  Haile,  12  JVheat.  Rep.  370.  Marshall,  Ch.  J.,  4 
Wheat.  Rep.  201. 

h M".  ¥.  Revised  Statutes,  vol.  iu  24 28. 

c Ibid.  vol.  ii.  28 — 30. 
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th«  imprisonment  be  of  a plaintifT  or  defendant  for  costs 
only,)  for  a sum  not  exceeding  five  hundred  dollars,  may 
at  any  time,  and,  if  imprisoned  for  a sum  exceeding  five 
hundred  dollars,  after  an  imprisonment  for  three  months, 
they  may  petition  the  proper  court,  and  obtain  a discharge 
from  imprisonment,  on  assignment  of  all  their  property, 
(except  articles  exempt  from  execution,)  and  complying 
with  the  requisitions  of  the  act.  The  creditor  at  whose  suit 
the  debtor  is  imprisoned,  may  require  him,  aAer  the  ex- 
piration of  three  months,  to  make  the  assignment ; and 
his  refusal  will  for  ever  bar  him  from  his  discharge  under 
this  provision." 

The  various  courts  and  ofiicers  which  have  jurisdiction  of 
these  insolvent  cases  arc  precisely  designated ; and  it  is  provi- 
ded that  corporations,  being  creditors,  may  petition  by  a direc- 
tor, or  other  officer,  acting  under  the  corporate  seal ; and  such 
director  or  officer  may  make  the  requisite  affidavits.  So,  one 
joint  partner  may  act  as  a creditor  for  the  firm ; and  provision 
is  made  for  the  accommodation  of  non-resident  creditors. 
Debts  purchased  below  the  nominal  amount,  entitle  the 
creditor  to  net  to  the  amount  of  the  sum  actually  and  bona 
fide  paid  ; nor  is  a creditor  having  a security  permitted  to 
become  a petitioner,  unless  he  relinquishes  his  security  for 
the  common  benefit  of  the  creditors.  The  assignments  and 
discharges  in  these  insolvent  cases  are  to  be  recorded  by 
the  clerk  of  the  county  in  which  they  were  executed.  No 
debt  or  duty  to  the  United  States  is  affected  by  any  such 
discharge,  not  even  as  to  the  remedy  by  imprisonment ; 
but  debts  and  duties  to  the  state,  except  taxes,  are  placed 
upon  the  same  footing  as  debts  to  individuals.*’  And  if 
imprisonment  for  debt  is  to  be  in  any  degree  retained, 
these  provisions  would  seem  to  render  it  as  mild  and  li- 
mited as  is  consistent  with  its  object  and  policy,  which 
is  simply  to  coerce  the  debtor  to  pay  with  concealed  pro- 
perty which  the  creditor  cannot  reach,  and  to  check  the 


a JV.  Y.  Rtvucd  Staiulet,  vol.  ii.  31 — 34. 
& Ibid,  vol.  ii.  34—39. 
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disposition  to  run  in  debt  heedlessly  and  fraudulently. 
Imprisonment  for  debt  is  not  usual,  unless  the  debt  was 
contracted,  in  the  first  instance,  under  deceitful  assurances, 
or  unless  the  debtor  has  applied  bis  property  unfaurly, 
or  refused  to  give  to  his  creditor  any  reasonable  and  sa- 
tisfactory explanation.  And  in  all  those  cases  he  desert  es 
imprisonment.  Severity  towards  fair,  but  unfortunate 
debtors,  is  no  part  of  the  character  or  disposition  of  our 
countrymen.  Every  such  disposition  is  sufficiently  checked 
by  the  all  powerful  efficacy  of  public  opinion,  and  the  con- 
trol of  a jealous,  free  aud  vigilant  public  press.  It  is  more 
oflen  the  debtor,  than  the  creditor,  who  uses  menacing  lan- 
guage, and  dictates  terms  of  settlement.  It  is  the  debtor, 
and  not  the  creditor,  who  usually  has  at  his  command  the 
hopes  and  fears,  the  comfort  or  distress  of  the  adverse  party 
and  of  his  family,  and  he  generally  sways  that  influence  in 
a way  to  effect  a very  beneficial  compromise  for  himself. 

The  English  process  of  execution  against  the  body  (and 
which  we  have  generally  followed  in  this  country)  is  intend- 
ed to  confine  the  debtor  until  he  satisfies  the  debt.  It  is 
not  a satisfaction  strictly,  but  a means  to  procure  it;  though 
the  language  of  the  writ  directs  the  defendant  to  be  im- 
prisoned to  satisfy  the  plaintiff  for  his  debt.  In  Scotland, 
the  imprisonment  on  execution  is  avowedly  to  enforce  pay- 
ment, and  the  discovery  of  funds;  and  it  does  not,  like  the 
English  imprisonment,  preclude  an  execution  concurrently 
against  the  property.  The  Scottish  law  of  imprisonment 
for  debt  is  slow,  cautious,  aud  tolerant  in  its  operation.*  In 
this  country,  the  progress  of  public  opinion  is  rapidly  tend- 
ing to  undermine  and  destroy  imprisonment  for  debt,  ex- 
cept where  the  judgment  is  founded  upon  tort,  misfeasance 
or  fraud.’’ 


o 1 BalCt  Com.  7.  2 Ibid.  S31. 

h Aa  early  an  1790,  the  constitution  of  Pennsylvania  established,  as 
a fundamental  principle,  that  debtors  should  not  be  continued  in  prison 
after  surrender  of  their  estates,  in  the  mode  to  be  prescribed  by  law, 
unless  in  cases  of  a strong  presumption  of  fraud.  In  February, 
1819,  the  legislature  of  that  state  exempted  women  from  arrest  and 
imprisoiuncnt  lor  debt ; and  this  provision  has  since  been  applied  in 
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The  assignment  of  the  insolvent  passes  all  his  interest 
legal  and  equitable  existing  at  the  time  of  executing  the 
assignment,  in  any  estate,  real  or  personal ; but  no  contin- 
gent interest  passes,  unless  it  shall  become  vested  within 
three  years  after  making  the  assignment,  and  then  it  passes.* 
This,  I apprehend  to  be  the  general  effect  of  the  assign- 
ment in  every  state,  and  under  tlie  English  law.  Possibili- 
ties coupled  with  an  interest,  are  assignable,  but  not  bare 
possibilities,  such  as  the  expectancy  of  an  heir.**  The  as- 
signment does  not  affect  property  held  by  the  debtor  in 
trust  ;<■  nor  does  the  assignment  by  the  insolvent  husband 
affect  the  property  settled  to  the  separate  use  of  the  wife, 
free  and  clear  of  her  husband.'*  It  has  been  repeatedly 
held,  that  the  insolvent’s  discharge  applied  only  to  debts  ex- 
isting when  the  petition,  inventory  and  schedule  of  debts 
were  presented,  and  not  so  as  to  cover  debts  contracted  be- 
tween that  time,  and  the  time  of  the  discharge.  The  dis- 
tinction is  founded  on  obvious  principles  of  justice  ; for  the 
computation  of  the  amount  of  the  debts  and  creditors,  is 
founded  upon  the  inventory  and  schedule  accompanying 
the  petition,  and  the  assignment  and  discharge  relate  to 
them.*  It  is  likewise  the  general  policy  of  all  insolvent 


Now-York  to  debts  cognizable  before  a justice  of  the  peace.  (JV.  y. 
Revised  Statutes^  vol.  ii.  240.)  A more  enlarged  provision  to  that 
effect  had  been  recomoiendcd  to  the  legislature,  by  the  chancellor  and 
judges, in  January,  1819. 
a jy.  Y.R.  L.  vol.  u.  21. 

6 Carlctonv.  Leighton,  3 Jlferico/e’*  iiry.  667.  Comegys  v.  Vasse, 
1 Peters'  U.  S.  Rep.  193.  220. 

e Kip  V.  Bank  of  New-York,  10  Johns.  Rep.  63.  Dexter  v. 
Stewart,  7 Johns.  Ch.  Rep.  52.  Yates  & M'lntyre  v.  Curtis,  5 
Mason's  Rep.  80. 

d Adamson  v.  Armitagc,  Cooper's  Eq.  Rep.  283.  Wagstaff  v. 
Smith,  9 Ves.  520.  See  Mr.  Ingraham’s  Vievi  of  the  Insolvent  Laws 
^Pennsylvania,  2d  edit.  223 — 227.  He  tms  collected  the  authorities 
on  this  subject.  The  work  is  a copious,  and,  I presume,  an  accurate 
view  of  the  whole  insolvent  system  of  Pennsylvania, 

t Ernest  V.  Sciaccalnga,  Cowp.  Rep.bil.  Pease  v.  Foiger,  14 
Mass.  Rep.  264.  M'Neilly  v.  Richardson,  4 Cowen’s  Rep.  607.  In- 
grahasn  on  Insolvency,  168,  169. 


Digitized  by  Google 


Lecture  XXXVII.]  OF  PERSONAL  PROPERTY.  401 

laws  to  distribute  the  property  assigned  ratably  among  all 
the  creditors,  subject,  nevertheless,  to  existing  legal  liens, 
and  priorities  existing  before  the  assignment ; and,  under 
the  New-York  insolvent  laws,  a creditor  cannot  become  a 
petitioning  creditor  in  respect  to  any  debt  secured  by  a 
legal  lien,  unless  he  previously  relinquishes  that  lien  for  the 
general  benefit  of  the  creditors.® 

The  case  of  absconding  and  absent  debtors  may  be  refer- 
red to  this  head  of  insolvency.  The  attachment  law  of 
New-York,  being  (like  insolvent  acts,  and  the  acts  for  the 
relief  of  debtors  from  imprisonment)  a legal  mode  by  which 
a title  to  property  may  be  acquired  by  operation  of  law.*> 
When  the  debtor,  who  is  an  inhabitant  of  New-York,  ab- 
sconds, or  is  concealed,  a creditor,  to  whom  he  owes  100 
dollars,  or  any  two,  to  whom  he  owes  ISO  dollars,  or  any 
three,  to  whom  he  owes  200  dollars,  may,  on  application  to 
a judge  or  commissioner,  and  on  due  proof  of  the  debt,  and 
of  the  departure  or  concealment,  procure  his  real  and  per- 
sonal estate  to  be  attached ; and,  on  due  public  notice  of 
the  proceeding,  if  the  debtor  does  not,  within  three  months, 
return,  and  satisfy  the  creditor,  or  appear  and  offer  to  con- 
test the  fact  of  having  absconded,  or  offer  to  appear  and 
contest  the  validity  of  the  demand,  and  give  the  requisite 
security,  then  trustees  are  to  be  appointed,  who  become 
vested  with  the  debtor’s  estate ; and  they  are  to  collect  and 
sell  it,  and  settle  controversies,  and  make  dividends  among 
all  his  creditors  in  the  mode  prescribed.  From  the  time  of 
the  notice,  all  sales  and  assignments  by  the  debtor  are  de- 
clared to  be  void.  If  the  debtor  resides  out  of  the  state, 
and  is  indebted  on  a contract  made  within  the  state,  or  to  a 
creditor  residing  within  the  state,  although  upon  a contract 
made  elsewhere,  his  property  is  liable  to  be  attached  and 


a JV.  Y.  Retued  SlatuUt,  vol.  ii.  36.  46.  Harth  v.  Gibbes,  4 
M‘Cord’t  Rep.  8. 

5 JV.  Y.  Revued  Statulei.  vol.  ii.  3 — 14.  The  provisions  of  the 
statute  are  minute  and  full  of  details,  and  a general  outline  only  is 
given  in  the  text. 

Vol.  n.  51 
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sold  in  like  manner ; but  the  trustees  are  not  to  be  appointed 
until  nine  months  after  public  notice  of  the  proceeding. 
Perishable  goods,  other  than  vessels,  when  attached  under 
the  absconding  debtor  act,  may  be  immediately  sold  and 
converted  into  money ; and  if  the  sheriff,  under  the  attach- 
ment, seizes  property  claimed  by  third  persons,  be  is  to  sum- 
mon a jury,  and  to  take  their  inquisition  as  to  the  title  to 
the  property  claimed.  If  any  American  vessel  belonging 
to  the  debtor  be  attached  under  these  proceedings,  it 
may  be  released  on  the  claimant  of  the  vessel  giving  securi- 
ty to  pay  the  amount  of  the  valuation  of  the  vessel  to  the 
trustees,  or  to  the  debtor,  as  the  case  may  be ; and  if  it  be 
a foreign  vessel,  claimed  by  a third  person,  the  attaching 
creditor  must  give  security  to  prosecute  the  attachment, 
and  pay  the  damages,  if  it  should  appear  that  the  vessel  be- 
longed to  the  claimant. 

It  has  been  decided,  that  a creditor,  having  an  unliqui- 
dated demand  resting  in  contract,  is  a creditor  within  the 
absconding  debtor  act,  and  competent  to  apply  for  the  at- 
tachment.* It  was  formerly  held,  that  the  creditor  who  in- 
stituted proceedings  against  an  absconding  debtor,  must  be 
a resident  within  the  state but  the  statute  declares,  that 
any  creditor,  residing  in  or  out  of  the  state,  shall  be  deem- 
ed a creditor  within  the  act,  and  he  may  proceed  by  attor- 
ney. Under  the  former  statute  laws  of  New-York,  the  pro- 
cess by  attachment  did  not  apply  in  the  case  of  a foreign 
creditor  against  a debtor  residing  abroad,  and  whose  debt 
was  not  contracted  witliin  the  statc.°  The  same  provision 
still  exists  under  the  new  revised  statutes.  Any  creditor 
may  proceed  against  an  absconding  or  concealed  debtor, 
being  an  inhabitant  of  the  state,  or  against  any  non-resi- 
dent debtor,  if  the  contract  was  made  in  New-York  ; but  if 


a Lenox  v.  Howland,  3 Cainet'  Sep.  323.  This  was  under  the 
act  of  1801  ; and  the  JST.  Y.  Recited  Act,  of  1829,  covers  the  very 
case. 

6 Case  of  Fitzgerald, 2 Cainet'  Rep.^XH. 
c Ex  parte  Schroeder,  6 Cowen’t  Rep.  603. 
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the  contract  was  made  elsewhere,  then  the  creditor  must 
be  a resident  of  the  state.® 

Debtors  imprisoned  in  the  state  prison  for  a term  less 
than  their  natural  lives,  or  imprisoned  in  any  penitentiary 
or  county  jail  for  a criminal  offence,  for  a term  more  than 
one  year,  are  liable  to  the  like  proceedings  against  their  es- 
tates as  in  the  case  of  absconding  debtors.*’  The  court  in 
which  proceedings  under  the  absconding  debtor  act  afe 
pending,  has  an  equitable  jurisdiction  over  all  claims  be- 
tween the  trustees  and  the  creditors.  The  trustees  are  liable 
to  be  called  to  account  at  the  instance  of  either  the  debtor 
or  creditor.  So,  the  assignees  under  the  insolvent  acts  are 


a JV,  Y.  JUvited  Slatutu,  vol.  ii.  3.  s.  1.  The  statute  law  of  the 
several  states  is  probably  not  uniform  on  this  point.  In  Pennsyl- 
vania, a foreign  attachment  will  he  at  the  suit  of  a non-resident 
party.  Mulliken  v.  Aughinbaugh,  1 Penn.  Arp.  1 17.  In  Alabama, 
the  plaintiff  in  an  attachment  against  an  absconding  debtor,  need 
not  be  a resident  of  the  state;  but  if  the  attachment  be  issued  against 
the  estate  of  a non-resident  debtor,  the  creditor  must  be  o resident. 
1 Minor' $ Ala.  Rep.  14.  69.  In  Vermont,  the  proceedings  under 
their  absconding  debtor  laws  were  formerly  confined  to  the  cases  of 
debtors  who  have  secretly  absconded  from  the  state,  or  were  con- 
cealed within  it,  or,  being  inhabitants  of  the  state,  bad  removed  out 
of  it,  leaving  effects  within  it.  Austin  v.  Palmer,  2 Vermont  Rep. 
489.  Cut  by  statute,  in  1830,  the  property  of  debtors  residing  out 
of  the  state  may  be  attached  in  the  bands  of  persons  within  tlie  state, 
in  the  same  manner  as  that  of  absconding  and  concealed  debtors.  In 
Virginia,  absent  debtors,  and  other  absent  defendants,  may  be  pro- 
ceeded against  by  foreign  attachment  in  chancery ; and  resident 
debtors  of  the  foreign  debtor  may  bo  prosecuted  in  chancery  as  gar- 
nishees. I Rev.  Code,  474.  c.  123.  So,  in  Tennessee,  the  property 
or  moneys  of  the  debtor  of  the  defendant  may  be  seized  by  attach- 
ment, and  be  made  answerable  for  the  debt  of  the  defendant,  after 
judgment  has  duly  passed  against  the  garnishee.  Peck'i  Rep.  198. 
This  is  a familiar  practice  in  many  ofthe  states.  In  North  Carolina, 
the  attachment  law,  applying  to  debtors  residing  abroad,  is,  with  re- 
ference to  the  requisite  preliminary  steps,  as  making  affidavit,  giving 
bond,  construed  very  strictly,  for  the  greater  safety  of  the  absentee, 
who  may  not  have  notice  of  the  proceeding.  State  Bank  v.  Hinton, 
1 Devereux'i  Rep.  397. 
b AT.  Y.  Rnited  Statutee,  vol.ii.  15. 
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declared  to  be  trustees,  and  where  there  are  two  trustees, 
either  of  them  may  collect  the  debts ; and  where  there  are 
more  than  two,  the  powers  appertaining  to  the  trust  may  be 
exercised  by  any  two  of  them.  But  no  suits  in  equity  are 
to  be  brought  by  the  assignees  of  insolvent  debtors,  without 
the  consent  of  a majority  of  the  creditors  in  interest,  unless 
the  sum  in  controversy  exceeds  $500.  They  are  to  sell  the 
assets  at  auction,  and  may  allow  a reasonable  credit  on  good 
security.  They  are  to  redeem  mortgages  and  pledges,  and 
conditional  contracts,  and  settle  accounts,  and  compound 
with  debtors  under  the  authority  of  the  officer  appointing 
them.  They  are  to  call  a general  meeting  of  the  creditors ; 
and  the  mode  of  distribution  is  specially  declared.  They  are 
to  declare  dividends  ; and  dividends  unclaimed  for  a year  are 
to  be  deemed  relinquished.  They  are  to  account  upon  oath, 
and  are  allowed  a commission  of  five  per  cent,  on  all  mo- 
neys received  ; and  they  may  be  discharged  from  their  trust 
by  the  proper  authority  on  their  own  application,  and  new 
assignees  appointed  in  their  stead.*  These  trustees  in  many 
respects  resemble  commissioners  under  the  English  bankrupt 
laws ; and  the  proper  remedy  against  them  is,  either  by  a bill 
in  chancery,  or  an  application  to  the  equitable  powers  of  the 
court  iu  which  the  proceedings  are  pending,  to  compel  an 
account,  and  an  adjustment.  It  was  held,  in  Peck  v.  Ran- 
dall,^ that  the  creditor  could  not  maintain  a suit  at  law 
against  the  trustees  of  an  absconding  debtor  before  the  de- 
mand had  been  adjusted,  and  a dividend  declared.  In 
England,  it  is  well  settled,  in  the  analogous  case  of  a claim 
for  dividends  on  a bankrupt’s  estate,  that  a suit  at  law  can- 
not be  sustained  for  a dividend,  and  that  the  creditor  applies 
to  the  court  of  chancery  for  assistance  to  obtain  it.° 

A grave  and  difficult  question  has  been  frequently  dis- 
cussed in  our  American  courts,  respecting  the  conflicting 


a JY.  F.  Reviled  SlabtUt,  vol.  ii,  39 — 51. 
b 1 Johni.  Rep.  165. 

c Ex  parte  While,  and  ex  parte  Whitchurch,  1 .Sik.  Rep.  90. 
Aitigneea  of  Gardiner  v.  Shannon,  2 Sch.Sf  Lef.  229, 
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claims  arising  under  our  attachment  laws,  and  under  a fo- 
reign bankrupt  assignment.  If  a debtor  in  England,  owing 
a house  in  this  state,  as  well  as  creditors  in  England,  be  re- 
gularly declared  a bankrupt  in  England,  and  his  estate  duly 
assigned,  and  if  the  house  in  this  state  afterwards  sues  out 
process  of  attachment  against  the  estate  of  the  same  debtor, 
and  trustees  are  appointed  accordingly,  the  question  is,  which 
class  of  trustees  is  entitled  to  distribute  the  fund,  and  to 
whom  can  the  debtors  of  the  absent  or  bankrupt  debtor 
safely  pay.  In  such  a case,  there  are  assignees  in  England 
claiming  a right  to  all  the  estate  and  debts  of  the  bankrupt, 
and  there  are  trustees  in  New-York  claiming  the  same  right. 
This  question  was  considered  in  Holmes  v.  Remsen*  and 
the  English,  and  Scotch,  and  other  foreign  authorities  exa- 
mined ; and  the  conclusion  was,  that  by  the  English  law, 
and  by  the  general  international  law  of  Europe,  the  pro- 
ceeding which  is  prior  in  point  of  time,  is  prior  in  point  of 
right,  and  attaches  to  itself  the  right  to  take  and  distribute 
the  estate.  It  was  considered,  that  as  the  English  assignees 
in  that  case  were  first  appointed,  and  the  assignment  of  the 
bankrupt’s  estate  first  made  to  them,  that  assignment  car- 
ried the  bankrupt’s  property,  wherever  situated ; and  it  con- 
sequently passed  the  debt  due  by  a citizen  of  this  state  to 
the  English  bankrupt ; so  that  a payment  of  such  a debt  to 
the  English  assignees  was  a good  payment  in  bar  of  a claim 
for  that  same  debt,  by  the  trustees,  under  our  absconding 
act.  This  rule  appeared  to  be  well  settled,'’  and  to  be 


a 4 Johns.  Ch.  Rep.  460. 

b The  authorities  cited  in  Ilulmes  v.  Remsen,  to  show  that  the 
rule  contended  for  in  that  case  was  incontrovertibly  established  in 
the  jurisprudence  of  the  united  kingdoms  of  Groat  Britain  and  Ire- 
land, are,  Pipon  v.  Pipon,  Jlmb.  Rep.  25.  Case  of  Wilson,  before 
Lord'Handwickc,  cited  by  Lord  Louglihorough,  in  1 H.  Blacks.  Rep. 
691.  Solomons  v.  Ross,  Ibid.  131.  note.  Joliet  v.  Deponthieu  & 
Baril,  Ibid.  132.  note.  Neale  v.  Cottingham  & Houghton,  Ibid, 
Philips  V.  Hunter,  2 Ibid.  402.  Sills  v.  Worswick,  1 Ibid.  666. 
Lord  Thurlow,  in  the  case  ex  parte  Blakes,  1 Cox’s  Rep.  398.  Lord 
Kenyon,  in  Hunter  v.  Potts,  4 Term  Rep.  182.  Lord  Ellenborough, 
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founded  in  justice  and  policy,  and  the  comity  of  nations.  It 
rested  on  the  principle  of  general  jurisprudence  that  person- 
al property  was  deemed  by  fiction  of  law  to  be  situated  in 
the  country  in  which  the  bankrupt  had  his  domicil,  and  to 
follow  the  person  of  the  owner ; and  it  was  to  be  adminis- 
tered in  bankruptcy  according  to  the  rule  of  the  law  of  that 
country,  as  if  it  was  locally  placed  within  it.  No  doubt  was 
entertained,  that  if  the  appointment  of  trustees,  under  our 
act,  had  been  Uie  first  in  point  of  time,  the  title  of  the  trus- 
tees would  have  been  recognised  in  the  English  courts  as 
controlling  the  personal  property  in  England.  By  the 
same  rule,  the  English  assignees,  being  first  in  time,  were 
held  entitled  to  control  the  personal  property  of  the  debtor 
existing  in  this  state. 

But,  whatever  consideration  might  otherwise  have  been 
due  to  (he  opinion  in  that  case,  and  to  the  reasons  and  de- 
cisions on  which  it  rested,  the  weight  of  American  autho- 
rity is  decidedly  the  other  way;  and  it  may  now  be  consi- 
dered as  part  of  the  settled  jurisprudence  of  this  country, 
that  personal  property  as  against  creditors  has  locality,  and 
the  lex  loa  rei  til<z  prevails  over  the  law  of  the  domicil 
with  regard  to  the  rule  of  preferences  in  the  case  of 
insolvents’  estates.  The  laws  of  other  governments  have  no 
force  beyond  their  territorial  limits  ; and  if  permitted  to  ope- 
rate in  other  states,  it  is  upon  a principle  of  comity,  and  only 
when  neither  the  state  nor  its  citizens  would  suffer  any  in- 
convenience from  the  application  of  the  foreign  law.*  A 
prior  assignment  in  bankruptcy,  under  a foreign  law,  will 
not  be  permitted  to  prevail  against  a subsequent  attachment 
by  an  American  creditor  of  the  bankrupt’s  effects  found 
here  ; and  our  courts  will  not  subject  our  citizens  to  the  in- 
convenience of  seeking  their  dividends  abroad,  when  they 
have  the  means  to  satisfy  them  under  tlieir  own  con- 


5 EatCi  Rrp.  13 1.  Stein’s  case,  I iioii"  on  BanArrtipfey,  App.  462. 
Selkrig  v.  Davis  & Salt,  2 Dov>'i  Rep.  230.  2 Ro$t  on  Bankruptcy, 

291. 

o Parsons,  Ch.  J.,  in  Greenwood  v.  Curtis,  6 JlfoM.  Rtp.  378. 
Porter,  J.,  in  Oliver  v.  Townes,  14  Marlin't  Louie.  Rep.  99 — lOI . 
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trol.  This  was  the  rule  in  Maryland  prior  to  our  revolu- 
tion, according  to  the  opinion  of  Mr.  Dulany,  reported  in 
Burk  V.  M'Lean;^'  and  afterwards,  in  1790,  it  was  decided 
in  Wallace  v.  Palterron,^  that  property  of  the  bankrupt 
could  be  attached  here,  notwithstanding  a prior  assignment 
in  bankruptcy  in  England.  The  same  doctrine  was  de- 
clared in  Pennsylvania, after  an  elaborate  discussion  of  the 
question.  The  court  in  that  state  considered  that  an  as- 
signment abroad,  by  act  of  law,  had  no  legal  operation  ex- 
tra terrilorium,  and  that  they  were  bound  to  look  to  their 
own  law.  The  same  doctrine  was  declared  in  North  Caro- 
lina, as  early  as  1797.'’  In  South  Carolina,  the  question 
arose  in  the  case  of  the  Assigned  of  Topkam  v.  Chapman, 
in  1817  and  the  court  in  that  case  followed  some  prior 
decisions  of  tJieir  own,  and  the  case  of  Taylor  v.  Geary, 
decided  in  Connecticut  as  early  as  1787  and  they  held, 
that  law,  justice  and  public  policy  all  combined  to  give 
a preference  to  their  own  attaching  creditors.  The  point 
arose  in  the  supreme  court  of  Massachusetts,  in  Ingraham 
V.  Gcyer,  fn  1816  ;?  and  they  would  not  allow  even  a vo- 
luntary assignment  by  an  insolvent  debtor  in  another  state, 
to  control  an  attachment  in  that  state,  of  the  property 
of  the  insolvent,  made  subsequent  to  the  assignment,  and 
before  payment  to  the  assignees  ; and  the  court  denied  that 
any  such  indulgence  was  required  by  the  practice  or  comi- 
ty of  nations.  The  opinion  in  the  case  of  Holmes  v.  Rem- 
ten  was  also  ably  questioned  by  one  of  the  judges  of  the 


a I Ilarr.  if  At  Hetinj,  236. 
b 2 Ibid.  463, 

c Milne  v.  Morcton,  6 Binney's  Rep,  333.  See,  also,  MuIIiken  v. 
Augliinbaiifjh,  1 Prnn.  Rep.  117.,  to  the  same  point. 
d M'lVeil  V.  Colqnboon,  2 Hnytcood't  Rtp.  21. 
e Coiut.  Rtp,  S.  C,  283.  See,  also,  Hobinsoa  v.  Crowder,  4 
Af,Cord’i  Rtp.  519.,  to  the  same  point, 
y Kirby's  Rtp.  313. 

g 13  Atast.  Rtp.  146.  See,  also,  Fox  v.  Adams,  5 Grttnlea/’t 
Rtp.  245.  Olivier  v.  Townes,  14  Ainriin's  Bouis.  Rtp.  93.  Norria 
V.  Mumford,  1 Ibid.  20.,  to  the  same  point. 
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supreme  court  of  Ncw-York,  in  a suit  at  law  between  the 
same  parties.*  And  still  more  recently,  in  the  supreme  court 
of  the  United  States, the  English  doctrine  (for  it  is  there 
admitted  to  be  the  established  English  doctrine)  was  pe- 
remptorily disclaimed,  in  the  opinion  delivered  on  behalf  of 
the  majority  of  the  court.* 

IV.  By  intestacy. 

The  last  instance  which  was  mentioned  of  acquiring  title 
to  goods  and  chattels  by  act  of  law,  was  the  case  of  intestacy. 
This  is  when  a person  dies,  leaving  personal  property  undis- 
posed of  by  will;  and,  in  that  case,  the  personal  estate,  af- 
ter the  debts  are  paid,  is  distributed  to  the  widow,  and 
among  the  next  of  kin.  To  avoid  repetition  and  confusion, 
I shall  be  obliged  to  confine  myself  to  the  discussion  of 


a Platt,  J.,  in  20  Johm.  Rrp.  254. 

5 Ogilen  V.  Saunders,  12  Wheat.  Rep.  213. 

c It  was  the  received  doctrine  in  England,  according  to  the  opinion 
of  counsel,  as  early  os  1715,  that  the  English  creditors,  of  an  insol- 
vent debtor  residing  in  Holland,  could  attach  and  recover  by  execu- 
tion levied  on  his  edccts  in  England,  without  being  responsible  to  the 
curator  in  Holland,  who  had  entered  upon  his  trust  prior  to  the  at- 
tachment in  England.  See  opinions  of  R.  Raymond,  J.  Jckyll,  and 
others,  in  the  Appendix,  254 — 256.,  of  Mr.  Henry's  Treatise  on  fo- 
reign Late.  In  Blakev.  Williams,  6 fici.\  Rep.  286.,  and  Abraham  v. 
Plestoro,  3 WenJetl's  Rep.  S3'J.,  the  question  was  again  discussed,  and 
the  decisions  made  in  entire  conformity  with  the  general  doctrine  now 
prevalent  in  the  United  States.  The  authorities  for  the  contrary,  and 
more  liberal  doctrine  in  the  English,  Scottish  and  Irish  courts,  are  col- 
lected in  Bell's  Commentaries,  vol.  ii.  681 — 687.  Mr.  Bell  says,  that 
.the  rule  giving  effect  to  conveyances,  made  for  the  purpose  of  col- 
lecting and  distributing  among  creditors  the  funds. and  estate  of  the 
debtor,  according  to  the  law  of  his  residence  and  seat  of  trade,  does 
not  rest  in  any  legislative  enactment,  but  upon  those  principles  of 
international  law  which  guide  the  connexion  between  states,  and 
prescribe  the  authority  which  is  to  bo  allowed  by  each  to  the  institu- 
tions and  laws  of  another.  The  whole  doctrine  of  the  international 
effect  of  bankruptcy,  is  a consequence  of  the  general  principle  of  uni- 
versal jurisprudence,  that  personal  property,  wherever  situated, is  re- 
gulated by  the  law  of  the  bankrupt's  domicil ; while,  on  the  other  hand, 
real  property  is  governed  by  the  law  of  the  territory  in  which  it  is 
situated. 
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the  leading  principles  of  the  English  law,  and  I shall  assume 
them  to  be  the  law  of  the  several  states,  in  all  those  cases 
in  which  some  material  departure  from  them  in  essential 
points  cannot  be  clearly  ascertained. 

This  title  will  be  best  explained  by  examining,  1.  To 
whom  the  administration  of  such  property  belongs,  and  to 
whom  granted  ; 2.  The  power  and  duty  of  the  administra- 
tors ; and,  3.  The  persons  who  succeed  to  the  personal 
estate  by  right  of  succession. 

(1.)  Of  granting  administration. 

When  a person  died  intestate,  in  the  early  periods  of 
the  English  history,  his  goods  went  to  the  king  as  the  ge- 
neral trustee  or  guardian  of  the  state.  This  right  was  af- 
terwuds  transferred  by  the  crown  to  the  popish  clergy ; and, 
we  are  told,  it  was  so  flagrantly  abused,  that  parliament  was 
obliged  to  interfere,  and  take  the  power  of  administration 
entirely  from  the  church,  and  confer  it  upon  those  who 
were  more  disposed  to  a faithful  execution  of  the  trust. 
This  produced  the  statutes  of  31  Edw.  III.  c.  11.,  and  21 
Hen,  VIII.  c.  5.,  from  which  we  have  copied  the  law  of 
granting  administration  in  this  country.*^  The  power  of 
granting  administration,  and  of  superintending  the  con- 
duct of  the  administration,  was  still  left  in  the  hands  of  the 
bishop,  or  ordinary,  in  each  diocess.  In  our  American 
law,  we  have  assigned  this,  as  well  as  other  secular  mat- 
ters, to  the  courts  and  magistrates  of  civil  jurisdiction. 
Before  the  revolution,  the  power  of  granting  letters  testa- 
mentary, and  letters  of  administration,  resided,  in  New-York, 
in  the  colonial  governor,  as  judge  of  the  prerogative  court, 
or  court  of  probates  of  the  colony.  It  was  afterwards  vest- 
ed in  the  court  of  probates,  consisting  of  a single  judge, 
and  so  continued  until  1787,  when  surrogates  were  autho- 
rized to  grant  letters  testamentary,  and  letters  of  adminis- 
tration, of  the  estates  of  persons  dying  within  their  respect- 
ive counties.  If  llie  person  died  out  of  the  state,  or  within 


VoL.  II. 


a 2 Blucki.  Coin.  4i>4 — lio. 
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the  state,  not  being  an  inhabitant  thereof,  the  granting  ol 
administration  was  still  resen’ed  to  the  court  of  probates." 
This  practice  continued  until  the  act  of  21st  March, 
1823,*>  when  the  court  of  probates  was  abolished,  and  all 
the  origin^  powers  of  that  court  transferred  to  the  surro- 
gates; and  each  surrog^ate  has  now  exclnsive  jurisdiction 
within  bis  county,  when  the  intestate  was  at  his  death  an 
inhabitant  of  the  county ; or  died  in  the  county,  leaving  as- 
sets therein ; or,  not  being  an  inhabitant  of  the  state,  died 
abroad,  leaving  assets  in  the  county  of  the  surrogate,  and 
in  no  other  county ; or  assets  of  such  intestate  should  tliere- 
after  come  into  the  county.^  The  first  judge  of  the  county 
acts  in  cases  in  which  the  surrogate  is  disqualified  to  act ; 
and  the  county  treasurer  in  each  county  acts  as  a public 
administrator  in  special  cases.  There  is  likewise  a public 
administrator  in  the  city  of  New-York,  with  enlarged  juris- 
diction in  special  cases  of  intestates’  estates.  He  is  autho- 
rised to  act  as  public  administrator,  in  cases  where  there 
are  effects  in  the  city,  of  persons  dying  intestate,  and  leaving 
no  widow  or  next  of  kiu  competent  and  willing  to  ad- 
mini  ster.it 

Administration  is  directed,  by  the  New-York  Revised 
Statutes,  to  be  granted  to  the  widow  and  next  of  kin,  or  to 
some  one  of  them,  if  they,  or  any  of  them,  will  accept,  in 
the  following  order:  first,  to  the  widow;  second,  to  the 
children  ; third,  to  the  fatlicr;  fourth,  to  the  brothers;  fifth, 
to  the  sisters ; sixtlr,  to  tlw  grandchildren ; seventh,  to  any 
other  of  the  next  of  kin  who  would  be  entitled  to  share  in 


a L.  JV.  Y.  8CS8. 1.  c.  1£.  and  scss.  10.  c.  30.  Goodrich  v.  Pen- 
dleton, 4 Johru.  Ch.  Ittp.  5S2. 
h Bess.  46.  c.  70. 

c JV.  Y.  Revittd  SlaluUt,  vol.  ii.  73.  see.  23. 

<1  Ibid.  vol.  ii.79.  Ibid.  vol.  ii.  117—133.  By  the  act  of 
20th  April,  1830,  in  amendment  of  the  revised  statutes,  fur- 
ther provision  is  made  for  the  cose  in  which  the  first  judge  of 
the  county  cannot  act  as  surrogate.  The  trust  devolves  on  the  di»- 
trict  attorney  of  the  county,  and  eventually  on  the  chancellor. 
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the  distribution  of  the  estate.*  Under  the  English  law,  (and 
the  law  of  New-York,  previous  to  1830,  was  the  same,)  the 
surrogate  has  a discretion  to  elect  among  the  next  of  kin, 
any  one  in  equal  degree  in  e.tclusion  of  the  rest,  and  to 
grant  to  such  person  sole  administration.  So,  he  may 
grant  administration  to  the  widow  or  next  of  kin,  or  to  both 
Jointly,  at  his  discretion.**  To  guard  against  imposition  or 
mistake  in  issuing  letters  of  administration  prematurely, 
the  surrogate  is  required  to  have  satisfactory  proof,  that 
the  person  of  whose  estate  administration  is  claimed  is 
dead,  and  died  intestate;  and  when  application  is  made  to 
administer,  by  any  person  not  entitled  as  next  of  kin,  there 
must  be  a written  renunciation  of  the  party  entitled,  or  a 
citation  to  show  cause  is  to  be  first  issued  to  the  next  of 
kin,  and  duly  served,  or  otherwise  published.* 

According  to  the  provision  in  the  NeuhYork  Revited 
Statutes,  if  none  of  the  relatives,  or  guardians  of  infant 
relatives,  (for  the  guardians  of  minors  who  are  entitled  may 
administer  for  them,)  will  accept  the  stdministration,  then  it 
is  to  be  given  to  the  creditors  of  the  deceased ; tmd  the 
creditor  first  applying,  if  otherwise  competent,  is  to  be  pre- 
ferred. If  no  creditor  applies,  then  to  any  other  person 
legally  competent.  In  the  city  of  New-York,  the  public 
administrator  has  preference  after  the  next  of  kin ; and  in 
the  other  counties,  the  county  treasurer  has  preference 
next  after  creditors.  In  the  case  of  a married  woman  dying 
intestate,  the  husband  is  entitled  to  administration,  in  pre- 
ference to  any  other  person;  and  he  is  liable  as  administra- 
tor for  the  debts  of  his  wife,  only  to  the  extent  of  the  as- 
sets received  by  him.  If  he  does  not  administer  on  her  es- 
tate, he  is  presumed  to  have  assets,  and  is  liable  for  her 
debts.**  Under  the  English  law,  if  the  husband  dies  leaving 
the  goods  of  the  former  wife  unadministered,  the  right  of 


a JV.  Y.  Rnueil  Statulet,  vol.  ii.  74.  b.  27. 

6 1 Salk.  Rep.  36.  Fawtry  v.  Fawtry,  Sir.  Rep.  552.  Anon. 
e JV.  r.  R.  L.  vol.  ii.  74.  s.  26.  lUd.  76.  s.  35,  36. 
d JY.  Y.  Revised  SkUuUt,  vol.  ii.  74.  a.  *7.  Ibid.  75.  •.  2».  33. 
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admioistration  de  bonis  non,  belongs  to  the  next  of  kin 
of  the  wife ; though  the  right  of  properly  belongs  to  the 
representatives  of  tlie  husband.  The  principle  of  the  £ng- 
lish  statute  of  21  Hm.  VIII.  was,  to  vest  the  administration 
de  bonis  non  in  the  person  who  wag  next  of  kin  at  the  time 
of  the  intestate’s  death,  and  who  was  possessed  of  the  bene- 
ficial interest  in  the  personal  estate.  The  case  of  Hale  v. 
Doleman,  in  173C,  was  an  anomalous  case,  and  established 
an  exception  to  a general  rule ; for  the  original  adminis- 
tration to  a feme  covert  was  granted  to  her  next  of  kin,  in 
preference  to  the  representative  of  the  deceased  husband, 
who  survived  her,  and  in  whom  the  interest  was  vested.' 

When  there  are  several  persons  of  the  same  degree  of 
kindred  to  the  intestate  entitled  to  administration,  they 
are  preferred  in  the  following  order:  first,  males  to  females ; 
second,  relatives  of  the  whole  blood  to  those  of  the  half 
blood ; third,  unmarried  to  married  women ; and  when 
there  are  several  persons  equally  entitled,  the  surrogate,  in 
his  discretion,  may  grant  letters  to  one  or  more  of  them.*’ 
No  nonresident  alien,  or  minor,  or  feme  covert,  or  person 
deemed  incompetent  by  the  surrogate  by  reason  of  drunk- 
enness, improvidence,  or  want  of  understanding,  is  entitled 
to  administer ; but  the  husband  is  entitled  to  administer  in 
the  right  and  behalf  of  his  wife ; and  with  the  consent,  in 
writing,  of  the  party  entitled,  one  or  more  competent  per- 
sons may  be  associated  by  the  surrogate  with  an  adminis- 
trator.°  The  husband  who  administers  on  his  wife’s  estate 
is  now  bound  (though  contrary  to  the  English  law,  and 
tlie  former  law  of  New-York)  to  give  a bond,  in  the  same 
manner  as  other  administrators ; yet  ho  is  not  bound,  in  con- 
sequence of  it,  to  distribute  the  estate  after  the  debts  are 
paid ; but  he  continues  to  enjoy  it  according  to  the  rales 
of  the  common  law.'^ 


a 1 Haag.  E.  n.  341.  2 Jhiil.  f,3l.  App.  130.  105. 
b A".  Reviled  Slalulei,  vol.  ii.  74.  s.  28. 
e Ibid,  vo).  ii.  75.  p.  32.  34. 
d Ibid.  vol.  ii.  8.  29.  Ibid.  vol.  ii.  93.  8.  79. 
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If  letters  of  administration  should  happen  to  have  been 
unduly  granted,  thoy  may  be  revoked  ; and  administration 
may  be  granted  upon  condition,  or  for  a limited  time,  or  for 
a special  purpose;  as,  for  the  collection  and  preservation 
of  the  goods  of  tlie  deceased;  and  it  is  the  received  doctrine, 
that  all  sales  made  in  good  faith,  and  all  lawful  acts  done 
either  by  administrators  before  notice  of  a will,  or  by  ex- 
ecutors or  administrators,  who  may  be  removed  or  super- 
seded, or  become  incapable,  shall  remain  valid,  and  not  be 
impeached  on  any  will  appearing,  or  by  any  subsequent 
levocation  or  superseding  of  the  authority  of  such  executors 
or  administrators.' 

.The  nearness  of  kin,  under  the  English  law,  is  compn- 
ted  according  to  the  civil  law,  which  makes  the  intestate 
himself  the  terminut  a quo,  or  point  from  whence  the  de- 
grees are  numbered ; and,  therefore,  the  children  and  parents 
of  the  intestate  arc  equally  near,  being  all  related  to  him 
in  the  6rst  degree ; but  in  this  instance  the  surrogate  has 
not  his  option  between  them,  but  must  prefer  the  children.’* 
And  from  the  children  and  parents  the  next  degree  em- 
braces the  brothers  and  grandparents,  and  so  on  in  the 
same  order.  The  law  and  course,  in  those  states  which  fok 
low  the  English  law,  is  to  grant  administration,  first,  to  the 
husband  or  wife;  second,  to  the  children,  sons  or  daugh- 
ters ; third,  to  the  parents,  father  or  mother ; fourth,  to  the 
brothers  or  sisters  of  the  whole  blood  ; fifth,  to  the  brothers 
or  sisters  of  the  half  blood  ; sixth,  to  the  grand  parents; 
seventh,  to  uncles,  and  aunts,  and  nephews,  and  nieces,  who 
stand  in  equal  degree  ; eighth,  to  cousins.'  Grandmothers 
are  preferred  to  aunts,  as  nearer  of  kin ; for  the  grand- 
mother stands  in  the  second  degree  to  the  intestate,  and 
the  annt  in  the  third.'’  If  none  of  the  next  of  kin  will  ac- 


a Shep.  Touch,  by  Preston,  404.  JV*.  Y,  Rnited  SlaluUt,  vol. 
ii.  70.  B.  38.  Ihid.  vol.  ii.  7<J.  s.  40,  47. 
b 2 Vern.  Rep.  125.  arg.  2 Blackt.  Com.  501. 
c Slu-p.  Touch,  by  Preston,  vol.  li.  453.  Durant  v.  Prostwood, 
1 Aik.  Rep.  404. 

d Blackborough  v.  Davis,  1 P.  TFnu.  41. 
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cept,  the  surrogate  may  exercise  his  discretion  whom  to 
appoint ; and  he  usually  decrees  it  to  the  claimant  who  has 
the  greater  interest  in  the  efl'ects  of  the  intestate.*  If  no 
one  offers,  he  must  then  appoint  a mere  trustee  ad  colli- 
gendum, to  collect  and  keep  safe  the  effects  of  the  intes- 
tate ; and  this  last  special  appointment  gives  no  power  to 
sell  any  part  of  the  goods,  not  even  perishable  articles ; nor 
can  the  surrogate  confer  upon  him  that  power.**  This  very 
inconvenient  want  of  power  is  supplied  by  the  Netc-York 
Recited  Statutes;^  and  an  administrator  ad  colligendum 
(and  who  is  called  in  the  statute  a collector)  may,  under  the 
direction  of  the  surrogate,  sell  perishable  goods,  after  they 
shall  have  been  appraised. 

(2.)  Of  the  power  and  duty  of  the  administrator. 

The  administrator  must  enter  into  a bond  before  the  sur- 
rogate, with  two  sureties,  for  the  faithful  execution  of  his 
trust ; and,  being  thus  duly  appointed,  it  is  his  duty  to  pro- 
ceed forthwith  to  the  execution  of  his  trust.**  His  powers 
and  duties  may  be  summarily  comprehended  in  the  follow- 
ing particulars  : 1.  He  is  to  make  an  inventory  of  the  goods 
and  chattels  of  the  intestate,  in  the  presence,  and  with  the 
discretion  of  two  appraisers,  who,  in  New-York,  are  to  be 
appointed  by  the  surrogate,  and  sworn;  and,  under  the  Eng- 
lish law,  they  are  selected  by  the  executor  or  administrator, 
from  tlic  creditors,  or  next  of  kin,  or  discreet  neighbours. 
Two  copies  of  this  inventory  arc  to  be  made  and  indented* 
and  one  copy  is  to  be  lodged  with  the  surrogate,  under  the 
attestation  of  the  administrator’s  oath,  and  the  other  is  to  be 
retained.**  This  inventory  is  intended  for  the  benefit  of  the 


a Tucker  v.  Weslgarlii,  2AtUhtm»'  Rep.  352. 
b 1 Rot.  .‘Ibr.  tit.  ExectUor,  c.  1.  Shep.  Touch,  by  Preston, 
Tol.  ii.  t8U.  » 

e Vol.  ii.  76.  8.  39. 

d A'.  Y,  Rtvinrd  Stalulei,  vol.  ii.  77.  s.  41. 
e Ibid.  vol.  ii.  82.  s.  I.  Ibid.  vol.  ii.  84.  s.  15,  16.  The  New-York 
statute  specifies  the  nature  of  the  assets  which  shall  go  to  the  executor 
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crcditori  and  next  of  kin ; and  tlie  administrator  will  be 
obliged  to  account  for  the  property  mentioned  in  it ; and  he 
will  also  be  obliged  to  show  good  cause  for  not  collecting 
the  debts  that  are  mentioned  to  be  due,  unless  he  had  the 
precaution  to  note  them  in  the  inventory  as  desperate.  He 
is  liable  also  to  have  the  letters  of  administration  revoked, 
(and  it  is  the  same  with  the  letters  testamentary  of  an  execu- 
tor,) if  an  inventory  be  not  duly  made  and  returned.  And  if 
any  one  or  more  of  the  executors  or  administrators  returns  the 
inventory,  those  who  neglect  to  do  it  cannot  afterwards 
interfere  with  the  administration,  until  they  redeem  their 
default.* 

After  completing  the  inventory,  the  duly  of  the  adminis- 
trator is,  to  collect  tlie  outstanding  debts,  and  convert  the 
property  into  money,  and  pay  the  debts  due  from  the  intes- 
tate. He  must  sell  the  personal  property,  so  far  as  it  may 
be  necessary  for  the  payment  of  debts  and  legacies,  be- 
ginning with  articles  not  required  for  immediate  family  use, 
nor  specifically  bequeathed.'’  In  paying  the  debts,  the 


or  administrator;  and  it  has  followed,  in  this  respect,  the  rule  of  the 
common  law.  They  are,  the  interest  of  the  deceased  in  leases  for 
years ; things  annexed  to  the  freehold,  fur  the  purpose  of  trade  or 
manufacture  ; growing  crops  raised  annually  by  labour  and  cultiva- 
tion, excepting  grass  and  fruit  not  gathered  ; rent  accrued,  debts  and 
things  in  action,  and  moveable  property  and  effects.  (Al  ¥,  Revited 
SUitutet,  vol.  ii,  82.  s.  C.)  Certain  necessary  domestic  articles  for 
family  use,  as  looms,  stoves,  pictures,  school  books,  wearing  appa- 
rel, bedding,  table  furniture,  and  a small  number  of  necessary  do- 
mestic animals,  arc  not  to  be  appraised,  but  to  remain  for  the  use  of 
the  widow  and  children.  Itid.  vol.  ii.  83.  s.  9,  10. 
a A.  Y,  Revised  Statutes,  vol.  ii.  85.  s.  17 — 23. 
b By  the  A.  Y.  Revised  Statutes,  vol.  ii.  87.  s.  25, 26.,  he  is  allow- 
ed, except  in  the  city  of  New-York,  to  sell  on  credit  not  exceeding 
one  year, with  approved  security  ; and  be  will  be  exempted  from  re- 
■ponsibiUty  for  losses,  if  he  acts  in  good  faith,  and  with  ordinary  pru- 
dence. The  statute  has  not  defined  what  was  intended  by  approved 
security.  The  English  rule  in  equity  is,  that  the  executor  must  not 
rest  on  personal  security  ; and  if  he  docs,  it  is  at  liis  own  peril.  But 
there  are  exceptions  to  the  severity  of  that  rule ; and  it  will  depend 
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order  prescribed  by  the  rules  of  the  common  law  is,  to  pay 
first  funeral  charges,  and  the  expense  at  the  probate  office ; 
next,  debts  due  to  the  state  ; then,  debts  of  record,  as  Judg- 
ments, recognisances,  and  final  decrees  ; next,  debts  due  for 
rent,  and  debts  by  specialty,  as  bonds  and  sealed  notes ; 
sund,  lastly,  debts  by  simple  contract.  The  civil  law  gave 
no  such  preference  to  creditors,  except  as  to  debts  incurred 
for  funeral  expenses,  and  the  expenses  of  the  administration, 
and  debts  by  mortgage.  The  heir  paid  himself  first,  and 
he  might  pay  the  first  creditor  who  came.  All  the  assets 
were  considered  as  equitable.'  When  debts  are  in  equal 
degree,  the  administrator  may  pay  which  he  pleases  first, 
and  he  may  always  prefer  himself  to  other  creditors  in  equal 
degree.  If  a creditor  commences  a suit  at  law,  or  in  equity, 
he  obtains  priority  over  other  creditors  in  equal  degree  ; 
but  an  administrator  may  go  and  confess  judgment  to 
another  creditor  in  equal  degree,  and  thereby  defeat  the 
creditor  who  first  sued,  by  pleading  the  judgment  and  nit 
ttUra,  iac.'’  But  the  New-York  Revised  Statules^  have  made 
some  essential  alterations  in  the  English  law,  and  in  tlie 

upon  circumstances  whether,  under  the  New-York  statute,  nncxccu- 
tor  or  administrator,  acting  in  good  faith,  bo  bound  to  answer  for 
the  eventual  failure  of  personal  security.  See  a discussion  of  the 
subject  in  4 Johns.  Ch.  Reji.  2B4.  629.  The  weight  of  the  modem 
English  authority  is,  that  investing  trust  moneys  in  personal  secu- 
rity is  a breach  of  trust.  Lord  llardwicke,  in  Ryder  v.  Rickerlon, 
3 Svxuul.  Rep.  80.  note.  Lord  Kenyon,  in  Holmes  v.  Driiig,  2 Cox's 
Cases,  1.  Lord  Loughborough,  in  Adye  v.  Fauilleteau,  3 Swtmst. 
Rep.  84.  note.  Lord  Eldon,  in  Walker  v.  Symonds,  3 Ibid. 
63.  But  the  executor  may  place  money  where  the  testator  had 
been  accustomed  to  place  it,  and  without  being  responsible,  if  he 
acts  with  good  faith.  1 Tamli/n's  Rep.  219. 

a Dig.  11.  7.  45.  Ibiii.  35.  2.  72.  CWe,  6.  30.  22.  s.  4,  5.  9. 
fP'ood's  Institutes  of  the  Civil  Law,  136,  187.  1 Rrown’s  View  of  the 

Civil  Law,  307. 

6 See  Shep.  Touch,  by  Hreston,  vol.  ii.  475 — ISO.,  and  Bar.  Abr. 
tit.  Kxccutnrs  and  Administrators,  L.  2.,  for  a succinct  view  of  the 
rules  of  the  common  law,  touching  the  order  of  paying  debts  by  ex- 
ecutors and  administrators. 

C Vol.  ii.  87.  S.  27,  28,  29,  30. 
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former  law  of  New-York,  as  to  the  order  of  payment  of 
the  debts  of  the  deceased.  The  order  now  established  is 
as  follows  : 1.  Debts  under  the  laws  of  the  United  States ; 
2.  Taxes  assessed  ; 3.  Judgments  and  decrees,  according  to 
priority  ; 4.  Recognisances,  bonds,  sealed  instruments, 
notes,  bills,  and  unliquidated  demands  and  accounts,  with- 
out any  preference  between  debts  of  this  fourth  class.  Nor 
is  a debt  due  and  payable  entitled  to  preference  over  debts 
not  due ; nor  does  the  commencement  of  a suit  for  the  re- 
covery of  any  debt,  or  the  obtaining  a judgment  thereon 
against  the  executor  or  administrator,  entitle  such  debt  to 
any  preference  over  others  of  the  same  class.  Debts  not 
due  may  be  paid,  according  to  the  class  to  which  they  be- 
long, after  deducting  a rebate  of  legal  interest  upon  the 
sum  paid,  fur  the  unexpired  time.  The  surrogate  is  autho- 
rized to  give  a preference  to  rents  due  and  accruing  upon 
leases  held  by  the  testator  or  intestate  at  his  death,  over 
debts  of  the  fourth  class,  whenever  he  shall  deem  the  pre- 
ference beneficial  to  the  estate.  In  suits  against  executors 
and  administrators,  the  judgment,  if  there  be  a proper  plea 
in  the  case,  is  to  be  entered  only  for  such  part  of  the  assets 
as  shall  be  a just  proportion  to  other  debts  of  the  same 
class;  and  the  execution  is  to  issue  only  for  n just  propor- 
tion of  the  assets  applicable  to  the  judgment;  and  no  exe- 
cution is  to  issue  until  an  account  has  been  rendered  and 
settled,  or  the  surrogate  shall  otherwise  order.*  No  execu- 


a A*.  Y.  Revised  StrUules,\Q\.  ii.  88.  s.  31,  32.  The  surrogate  may 
decree  the  payment  of  debts  upon  the  application  of  a creditor,  at 
any  time  after  six  months  Irom  tlie  granting  of  the  letters  testament- 
ary or  of  administration;  and  the  payment  of  any  legacy  or  distri- 
butive share,  on  the  application  of  the  party  entitled,  after  the  ex- 
piration of  a year ; and  he  may  enforce  payment  by  causing  the  bond 
of  the  executor  or  administrator  to  be  prosecuted.  On  judgments 
obtained  at  law,  against  any  executor  or  administrator,  application 
may  bo  made  to  the  surrogate,  who  is  to  cite  the  defendant,  and, 
having  ascertained  the  sufTicicncy  of  the  assets,  to  order  execution. 
.AT,  Y.  Revised  SlaliUes,  vol.  ii.  116.  s.  18 — 2S.  Ibid.  vol.  ii.  220. 

VoL.  II.  S3 
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tor  or  administrator  can  retain  for  liis  own  debt,  until  it  lias 
been  proved  to,  and  allowed  the  surrogate , and  it  is  not 
entitled  to  any  preference  over  debts  of  tlie  same  class.® 
The  executor  or  administrator  maj',  by  public  notice,  call 
npon  the  creditors  to  exhibit,  within  six  months,  their  accounts 
and  vouchers,  verified  by  affidavit.  The  executor  or  ad- 
ministrator may  go  on  and  close  the  trust  as  to  claims  not 
exhibited  within  the  time;  and  he  will  not  be  chargeable  for 
any  due  disposition  of  the  assets  prior  to  a suit  on  such 
claims,  though  the  next  of  kin  or  legatees  may  be  liable  to 
refund  to  such  creditors.  If  claims  be  exhibited  and  dis- 
puted, they  may  be  referred  to  referees  by  consent ; and  if 
not,  the  creditor  must  sue  thereon  within  six  months,  or  be 
barred  for  ever.'’ 

These  alterations  in  the  rules  at  common  law  are  generally 
dictated  by  justice  and  policy  ; and  those  respecting  equality 
of  payment  have  long  been  the  prevailing  doctrine  in  the 
distribution  of  assets  in  chancery.  Tlie  surrogates  arc 
clothed  with  new  and  enlarged  powers,  which  are  very  con- 
venient to  the  public  in  the  settlement  of  these  ordinary  and 
popular  trusts.  To  guard  against  the  undue  assumption  of 
power,  surrogates  are  restrained  from  exercising  any  power 
or  jurisdiction  whatever,  not  expressly  given  by  statute.' 
But  I forbear  to  enlarge  further  on  the  subject.  My 
principal  object,  in  this  part  of  the  present  lecture,  was 
rather  to  notice  the  descent  and  distribution  of  personal 
property,  than  to  discuss  the  general  powers  and  duties  of 
executors  and  administrators;  and  it  may  here  be  gene- 
rally observed,  that  what  has  been  said  concerning  the  rules 
of  law  as  to  the  inventory,  the  collection  of  the  property, 
and  the  payment  of  debts,  applies  equally  to  executors 
and  administrators. 

In  the  jurisprudence  of  the  other  states,  the  administra- 
tion of  the  assets  is  likewise  subject  to  various  local  modi- 


a JY.  Y.  Rented  Slalu/et,  vol.  ii.  88.  s.  33. 

b Uid.  vol.  ii.  88.  a.  34 42. 

( Jin.  vol.  li.  221. 
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fications.  In  a few  of  the  states,  the  English  order  of  pre- 
ference is  preserved.®  In  most  of  them,  that  order  is  entirely 
disturbed,  and  a more  just  and  equitable  rule  of  distribution 
adopted.  Expenses  of  the  last  sickness,  and  funeral  and 
probate  charges,  have  every  where  the  preference ; and  ge- 
nerally debts  due  to  the  state  are  next  preferred,  and  then 
all  other  debts  are  placed  on  an  equality,  and  paid  ratably, 
in  the  case  of  a deficiency  of  assets. *>  In  Louisiana,  there  is 
a particular  detail  of  the  order  of  priority,  which  is  special 
and  peculiar,  and  minute  even  beyond  the  rule  of  the  com- 
mon law.®  In  Maryland,  judgments  and  decrees  have  pre- 
ference, and  all  other  debts  are  equal ; and  in  Missouri,  ex- 
penses of  the  last  sickness,  debts  due  to  the  state,  and  judg- 
ments, have  preference,  and  all  other  debts  are  placed  on 
an  equality.®  In  Pennsylvania,  the  order  of  administration 
is,  to  pay,  1.  Physic,  funeral  expenses  and  servants’  wages; 
2.  Rents,  not  exceeding  one  year;  3.  Judgments;  4.  Re- 
cognisances : 5.  Bonds  and  specialties  ; 6.  All  other  debts 
equally,  except  debts  due  to  the  state,  which  arc  to  be  last 
paid.* 


a In  Virginia,  North  Carolina,  Tennessee,  South  Carolina,  Ken- 
tucky, Delaware,  Georgia,  Illinois  and  Indiana,  the  English  order  of 
preference  is  preserved,  with  tiie  exception  of  a few  slight  variations. 
Tiius,  in  South  Carolina,  no  preference  can  be  given  among  debts  in 
equal  degree.  In  Virginia  and  Kentucky,  debts  due  on  protested 
foreign  bills  aro  placed  on  a footing  with  judgments.  In  North 
Carolina  and  Tennessee,  specialty  and  simple  contract  debts  are 
placed  on  an  equality.  See  Grijilh's  Late  Itegitler,  h.t.  WTuaL 
Rep.  594. 

b This  is  the  case  in  the  states  of  Maine,  New-Hampshire,  Ver- 
mont, Massachusetts,  Rhode  Island,  Connecticut,  New-Jersey,  Ohio, 
Mississippi  and  Alabama,  with  some  small  variations.  Thus,  in  Ala- 
bama, debts  due  to  sureties  are  preferred ; and  in  New-Jersey,  debts 
due  to  the  state  have  preference;  and  judgments  entered  during 
the  life  of  the  decedent  have  preference.  Act  of  New-Jersey,  1 820. 
RevUed  Latet,  A*.  J.  766.  Griffith's  Reg.  passim.  Dastt’s  Abr.  ^ 
American  Late,  voh  L 560.  Public  Acts  of  Connecticut,  1821. 
c Civil  Code  of  Lotsisiasia,  art.  1051—1061. 
d Griffith's  Late  Register,  h.  t. 

s Frazer  v.  Tunis,  1 Burney's  Rep.  254.  The  physician’s  bill,  first 
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(3.)  Of  the  distribution  of  the  personal  estate. 

When  the  debts  are  paid,  the  administrator  is  bound,  un- 
der the  English  statute  of  distributions,  of  22  and  23 
Charles  II.  c.  10.,  after  tlie  expiration  of  a year  from  the 
granting  of  administration,  to  distribute  the  surplus  proper- 
ty among  the  next  of  kin.  lie  is  first  to  account  to  the 
ordinary  court  of  probates,  surrogate  or  other  proper  juris- 
diction, and  which,  in  several  of  the  United  States,  is  appro- 
priately termed  the  orphans’  court.  It  is  held,  that  he  is 
not  bound  to  distribute  without  a previous  order  for  that 
purpose and  the  statute  of  distributions  makes  it  the  duty 
of  the  court  of  probates  to  decree  distribution.'*  The  statute 


to  be  paid,  is  not  confined  to  medicine  nnd  attendance  in  the  last  sick- 
ness. Rouse  V.  Morris,  17  Serg.  if  Jiawle,  3-.i3.  The  preference 
given  by  tbe  laws  of  almost  all  countries  in  the  payment  of  debts  to 
the  expenses  of  the  last  sickness,  and  funeral,  and  the  wages  of  ser- 
vants, is  founded  on  considerations  of  humanity  and  decorum.  The 
last  item  of  privileged  debts  is  usually  confined  to  menial  servants, 
and  to  the  current  wages  of  the  last  term  of  the  contract.  This 
is  the  rule  in  Scotland.  2 IfelPs  Com.  157. 153. 

fl  Archbishop  of  Canterbury  v,  Tappen,  t!  liiirme.  5f  Creu.  151. 

6 By  the  JVeic.York  Revised  Statules,  the  executor  or  administra- 
tor is  bound,  after  the  expiration  of  eighteen  months,  to  account  be- 
fore the  surrogate,  under  the  penalty  of  attachment  nnd  a revoca- 
tion of  his  power.  JY.  Y.  Revised  Slalutes,  vol.  ii.  92.  s.  52.  In  ac- 
counting, he  must  verify  by  vouchers,  and  may  bo  examined  upon 
oath ; and  his  oath  will,  if  uncontradicted,  supply  the  place  of  vouch- 
ers, as  to  items,  each  of  which  docs  not  exceed  §20,  nnd  not  e.xcecding 
in  the  whole  in  behalf  of  any  one  estate  §500.  Ihid.  s.  5.t,  55.  This 
was  adopting  the  rule  in  chancery,  which  had  established,  that  a de- 
fendant, on  accounting  before  a master,  might  verify,  on  his  own 
oath,  items  not  exceeding,  in  each  case,  §20,  and  not  exceeding  in 
the  whole  jClOO  sterling.  Remsen  v.  Remsen,  Z . Mini.  Ch.  Rep. 
501.  Tlie  executor  or  administrator  msy  bo  allowed  for  property 
perished  or  lost  without  his  fault ; nnd  he  is  not  to  gain  by  the  in- 
crease, nor  lose  by  the  decrease  of  the  property,  without  his  fault. 
He  is  also  entitled,  besides  his  necessary  expenses,  to  the  same  rale 
of  commissions  of  five,  two  and  a half,  and  one  per  cent.,  which  had 
been  adopted  by  the  chancellor  in  1817 ; though  if  a compensation 
bs  provided  by  the  will,  it  is  to  be  taken  as  a full  satisfaction,  un- 
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declares,  that  after  the  debts,  funeral  charges  and  just  ex- 
penses are  deducted,  a just  and  equal  distribution  of  what 
remainetii  clear  of  the  goods  aud  personal  estate  of  the  in- 
testate, shall  be  made  amongst  the  wife  and  children,  or 
children’s  children,  if  any  such  there  be ; or  otherwise  to 
the  nest  of  kin  to  the  intestate,  in  equal  degree,  or  legally 
representing  their  stocks  ; that  is  to  say,  one  third  part  of  the 
surplusage  to  the  wife  of  the  intestate,  and  all  the  residue 
by  equal  portions  to  and  amongst  the  children  of  the  intes- 
tate, and  their  representatives,  if  any  of  the  children  be  dead, 
other  than  such  child  or  children  who  shall  have  any  estate 
by  settlement,  or  shall  be  advanced  by  the  intestate  in  his 
lifetime,  by  portion  equal  to  tlic  share  wdiich  shall  by  such 
distribution  be  allotted  to  the  other  children  to  whom  such 
distribution  is  to  be  made.  And  if  the  portion  of  any  child 
who  hath  had  such  settlement  or  portion,  be  not  equal  to 


less  the  executor  elect  to  take  the  allowance  provided  by  law.  JV. 
K Rerined  Slflutrs,  vol.  ii.  93.  s.  53,  59.  3 Johm  Ch.  Rep.  4 t.  In 
Maryland,  the  commission  is,  from  five  to  ten  per  cent.,  in  the  dis- 
cretion of  the  court.  1 Petert'  17.  S.  R'^p,  562.  1 Jlarr.  GUVm 

Rep.  13.  In  South  Carolina,  the  established  commission  is  five  per 
cent.,  with  a further  allowance  to  be  assessed  by  a jury,  in  cases  of 
extraordinary  care  and  trouble.  Logan  v.  Logan,  1 M'Cord't  Ch. 
Rep.  1.  In  England,  it  is  a principle  in  equity,  that  if  the  testator,  by 
will,  gives  a compensation,  the  executor  is  not  entitled  to  any  other 
which  may  be  allowed  by  law,  unless  he  promptly  elects  to  prefer 
it.  3 Jderifole's  Rep.  24.  The  mode  of  contesting  the  accounts 
before  the  surrogate,  by  the  creditors,  legatees  and  next  of  kin,  is 
specially  detailed  in  the  New-York  statutes.  AC  K.  Rnued  Sla- 
lutet,  vol.  ii.  93.  s.  CO — TO. 

In  Pennsylvania,  the  registers’  courts  have  a similar  jurisdictien 
over  the  estates  of  testators  and  intestates  ; and  the  orphans’  court, 
a species  of  equity  jurisdiction  over  executors  and  administrators, 
guardians  and  minors.  But  the  practice  and  rules  in  the  orphans’ 
tribunals  were  represented  to  be  in  a state  of  deplorable  confusion  ; 
Duncan,  J.,  11  Serg.  if  Rawle,  432. ; and  in  January,  1831,  the  com- 
missioners appointed  to  revise  the  statute  code  of  Pennsylvania,  re- 
ported new  revised  statutes,  eontaining  a consolidation  of  all  the  sta- 
tutes, with  the  suggestion  of  improvements,  in  relation  to  the  regis- 
ters' and  the  orphans'  courts. 
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the  share  due  to  the  other  children  by  the  distribution,  the 
child  so  advanced  is  to  be  made  equal  with  the  rest.  If 
there  be  no  children,  or  their  representatives,  one  moiety  of 
the  personal  estate  of  the  intestate  goes  to  the  widow’,  and 
the  residue  is  to  be  distributed  equally  among  the  next  of 
kin,  who  are  in  equal  degree,  and  those  who  represent  them ; 
but  no  representation  is  admitted  among  collaterals  after 
brothers’  and  sisters’  children ; and  in  case  there  be  no 
wife,  then  the  estate  is  to  be  distributed  equally  amongst  the 
children ; and  if  no  child,  then  to  the  next  of  kin  in  equal 
degree,  and  their  lawful  representatives,  in  the  manner  al- 
ready mentioned.  It  is  further  provided,  that  if  any  child 
shall  die  intestate  after  the  death  of  the  father,  and  without 
wife  or  children,  and  in  the  lifetime  of  the  mother,  every 
brother  and  sister,  and  their  representatives,  shall  have  an 
,equal  share  with  her. 

This  is  the  substance  of  the  English  statute  of  22  and 
23  Charles  II.,  which  was  borrowed  from  the  118th  novel 
of  Justinian;  and,  except  in  some  few  instances  mentioned 
in  the  statute,  it  is  governed  and  construed  by  the  rules  of 
the  civil  law."’ 

The  next  of  kin  is  determined  by  the  rule  of  the  civil  law ; 
and  under  that  rule  the  father  stands  in  the  first  degree,  the 
grandfather  and  the  grandson  in  the  second  ; and  in  the  col- 
lateral line,  the  computation  is  from  the  intestate  up  to  the 
common  ancestor  of  the  intestate,  and  the  person  whose  re- 
lationship is  sought  after,  and  then  down  to  that  person. 
According  to  that  rule,  the  intestate  and  his  brother  are 
related  in  the  second  degree,  the  intestate  and  his  uncle  in 
the  third  degree.''  The  half  blood  are  admitted  equally 
with  the  whole  blood,  for  they  are  equally  as  near  of  kin ; 
and  the  fatlicr  sueceeds  to  the  whole  personal  estate  of  a 


a Sec  vol.  L 542.  note ; and,  also,  Carter  v.  Crawley,  T.  Raym. 
Rep.  496.  Palmer  v.  Allicock,  3 JUod,  Rep.  58.  Edwards  v.  Free- 
man, 2 P,  JVmt.  436. 

6 Sir  John  Strange,  in  Lloyd  v.  Tench,  2 Vei.  213. 
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child,  who  dies  intestate,  and  without  wife  or  issue,  in  ex- 
clusion of  the  brothers  and  sisters ; and  the  mother  would 
have  equally  so  succeeded  as  against  tlie  collaterals,  had  it 
not  been  fur  a saving  clause  in  the  act,  which  excludes  her 
from  all  but  a ratable  share.  She  is  excluded,  lest,  by  re- 
marrying, she  would  carry  all  the  personal  estate  to  another 
husband,  in  entire  exclusion,  for  ever,  of  the  brothers  and 
sisters  ; but  she  still  takes  the  whole  personal  estate  as 
against  more  remote  relations  of  the  intestate.*  The  K.  B. 
declared  in  Blackborough  v.  Davis, that  the  father  and 
mother  had  always  the  preference  before  the  brothers 
and  sisters,  in  the  inheritance  of  the  personal  estate,  as 
being  esteemed  nearer  of  kin ; and  for  the  same  reason,  the 
grandmother  is  preferred  to  the  aunt.  The  grandmother 
is  preferred,  not  because  she  is  simply  in  the  ascending  line, 
for,  under  the  statute  of  distributions,  a nearer  collateral 
will  be  preferred  to  a more  remote  lineal,  but  because  she  is 
nearer  of  kin,  according  to  the  computation  of  the  civilians, 
by  one  degree.  And  in  Moor  v.  Barham,  decided  by 
Sir  Joseph  Jekyll,<=  the  grandfather  on  the  father’s  side,  and 
the  grandmother  on  the  mother’s  side,  take  in  equal  moie- 
ties by  the  statute  of  distribution,  as  being  the  next  of  kin 
in  equal  degree  ; and  the  half  blood  take  equally  with  the 
whole  blood.  A brother  and  a grandfather  of  the  intestate 
are  equally  near  of  kin,  and  each  related  in  the  second  de- 
gree, and  therefore  it  would  seem,  from  the  directions  in 
the  statute,  that  they  would  take  equally;  but  it  has  been 


a It  has  been  decided,  in  Maryland,  in  Griffith  v.  Griffith,  4 Harr, 
tf  M'Henry,  101.,  and  Coonies  v.  Clements,  4 Harr.  6f  Johnt.  480., 
that  by  the  common  law  of  England,  as  it  existed  at  the  time  of  the 
colonization  of  Maryland,  and  by  the  common  law  of  Maryland,  the 
widow  is  entitled  to  a reasonable  share  of  her  husband's  personal  es- 
tate, after  payment  of  his  debts;  and  which  reasonable  part  was  one 
third,  or  one  half,  according  to  circumstances  ; and  it  was  a right 
paramount  to  the  power  of  the  husband,  and  he  could  not  deprive 
her  of  it  by  will. 
blP.Wttu.i\.  S ret.  Hi. 
t Cited  in  1 P.  Wmt.  53. 
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decided  in  England,  and  it  is  also  the  better  construction 
of  the  novel  of  Justinian,  that  the  brother  of  the  intestate 
will  exclude  the  grandfather  of  the  intestate.  This  was  so 
decided  in  Pool  v.  IVilshaw,  in  1708;  and  Lord  Hardwicke, 
in  Evelyn  v.  Evelyn,^  followed  that  determination,  as  being 
correct,  though  it  may  be  considered  an  exception  to  the 
general  rule.  He  said  it  would  be  a very  great  public  in- 
convenience, to  carry  the  portions  of  children  to  a grand- 
father, and  contrary  to  the  very  nature  of  provisions  among 
children,  as  every  child  may  properly  be  said  to  have  spet 
accrescendi.  This  question  was  very  much  debated  among 
the  civilians  in  their  construction  of  the  118th  novel  of 
Justinian ; and  the  generality  of  them,  of  whom  Ferriere 
and  Domat  are  of  the  number,  were  of  opinion,  that  the 
grandfather  and  the  brother  took  equally  ; but  Voet  was  of 
a different  opinion,  and  his  opinion,  though  without  any 
strong  foundation  in  reason,  is  the  one  prevailing  in  the 
English  courts.*" 

The  question,  whether  the  half  blood  took  equally  with 
the  whole  blood,  under  the  statute  of  distributions,  was  de- 
bated in  the  case  of  WatU  v.  Crookc and  it  was  determin- 
ed in  chancery,  that  they  were  of  equal  kin,  and  took  equal- 
ly with  the  whole  blood  ; and  the  decree  was  affirmed  tipon 
appeal  to  Uie  house  of  lords.-*  So,  posthumous  children, 
whether  of  the  whole  or  half  blood,  take  equally  as  other 
children,  under  tlie  statute.- 

As  the  statute  of  distribution  says  that  no  representation 
shall  be  admitted  among  collaterals  after  brothers’  and  sis- 


Laic,voUy.4X6. 

0 Voet,  Com.  ad  Pand.  lib.  38.  tit.  17.  c.  13. 
c Shower’ e Catet  in  Parliament,  108. 

d Maryland  bo  late  as  1827,  in  thecase  of  Seckamp  v.  Hammer 
« Burnet  v.  Mann,  1 Vet.  156. 
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ter’s  children,  it  was  held,  in  Pett  v.  Pett,’^  that  a brother’s 
grandchildren  could  not  share  with  another  brother’s 
children.  And,  therefore,  if  the  intestate’s  brother  A.  be 
dead,  leaving  only  grandchildren,  and  his  brother  B.  be 
dead,  leaving  children,  and  his  brother  C.  be  living,  the 
grandchildren  of  A.  will  have  no  share,  and  cannot  take. 
One  half  of  the  personal  estate  will  go  to  the  children  of 
B.,  and  the  other  half  to  C.  But  if  all  the  brothers  and 
sisters  and  their  children  be  dead,  leaving  children,  those 
children  cannot  take  bi/  representalion,  for  it  does  not  ex- 
tend so  far;  but  they  are  all  next  of  kin,  and  in  that  charac- 
ter they  would  take  per  capita.  Representation  in  the 
descending  lineal  line  proceeds  on  ad  infinitum,  restrained 
by  no  limits.  It  has  also  been  decided,  that  if  the  intestate 
leaves  no  wife  or  child,  brother  or  sister,  but  his  next  of 
kin  arc  an  uncle  by  his  mother’s  side,  and  a son  of  a de- 
ceased aunt,  the  uncle  takes  the  whole,  and  the  representa- 
tion is  not  carried  down  to  the  representatives  of  the 
aunt.'* 

It  is  the  doctrine  under  the  statute  of  distributions,  that 
the  claimants  take  per  stirpes  only  when  they  stand  in  un- 
equal degrees,  or  claim  by  representation,  and  then  the 
doctrine  of  representation  is  necessary.  But  when  they 
all  stand  in  equal  degree,  as  three  brothers,  three  grandchil- 
dren, three  nephews,  &c.,  they  take  per  capita,  or  each  an 
equal  share ; because,  in  this  case,  representation,  or  taking 
per  stirpes,  is  not  necessary  to  prevent  the  exclusion  of  those 
in  a remoter  degree ; and  it  would  be  contrary  to  the  spirit 
and  policy  of  the  statute,  which  aimed  at  a just  and  equal 
distribution.^  Aunts  and  nephews  stand  in  the  same  third 


a 1 Salk.  Rep.  250.  1 P.  TFtns.  25.  S.  C.  Duvall  v.  Harwood,  1 
Barr.  S;  GUI,  47  ».  S.  P. 

b Bowers  V.  Littlewood,  1 P.  JFmt.  593.  Parker  v.  Nims,  2 JV". 
H.  Rep.  460. 

c Walsh  V.  Walsh,  Free,  in  Ch.  54.  Davers  v.  Dewes,3  P.  Tfnu. 
50.  Stent  V.  M'Leod, 2.W‘Cord'i  S.C.  CA.  354.  Nephews  and 
nieces,  under  the  atatute  of  descents  in  South  Carolina,  of  February, 

VoL  II.  54 
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degree,  and  take  equally  per  capita.'  If  a person  dies 
without  children,  leaving  a widow,  and  mother,  brother  and 
sister,  and  two  nieces  by  a deceased  brother,  then,  accord- 
ing to  the  established  doctrine,  the  widow  would  take  a 
moiety,  and  the  mother,  brother  and  sister,  would  each 
take  one  fourth,  and  the  two  nieces  the  other  one  fourth  of 
the  remaining  moiety.  This  point  was  ruled  in  Keyltcay  v. 
Keylvcay^  and  the  doctrine  was  declared  to  be  correct  by 
Lord  Hardwicke,  in  Stanley  v.  Stanley.' 

The  distribution  of  personal  property  of  intestates,  in 
these  United  States,  has  undergone  considerable  modifica- 
tion. In  many  of  them,  the  English  statute  of  distribution, 
as  to  personal  property,  is  pretty  closely  followed.*^  In  a 


1796,  which  aboliahed  primogeniture,  and  distributed  real  and  per- 
sonal  property  in  the  same  manner,  would,  in  the  case  stated,  take 
per  eiirpet,  contrary  to  the  rule  in  the  English  law. 

a Durant  v.  Prcstwoodj  3 AUc.  Rep.  454.  Lloyd  v.  Tench,  2 Vee. 
813. 

b 2 P.  Wnu.  344. 

e I Aik.  Rep.  457.  The  English  doctrine  of  distribution  of  per- 
sonal property,  according  to  the  statutes  of  22  and  23  Charlee  II., 
and  29  Charlee  II.,  and  1 Jamee  II.,  is  fully  and  clearly  explained  by 
Ch.  J.  Reeve,  in  his  7Veo<ue  on  the  Law  of  Deecenle,  under  the  head 
of  Introductory  Explanation.  It  is  the  most  comprehensive,  neat 
and  accurate  view  of  the  English  law  on  the  subject,  that  I have  any- 
where met  with. 

d This  is  the  case  in  Tennessee,  North  Carolina,  Maryland,  Dela- 
ware and  New-Jersey.  The  English  statute  of  distributions  was 
adopted  in  New-Jersey,  by  an  act  of  assembly,  as  early  as  1681. 
(Smith'e  Hul.  of  ^ea-Jertey,  130.)  The  JVew-Tork Revieed StaIxUes, 
which  went  into  operation  on  the  1st  January,  1830,  have  essentially 
re-enacted  the  English  statute  of  distributions,  which  had  been 
adopted  and  continued  the  law  of  the  state  down  to  that  period  ; and, 
for  greater  precision,  they  have  particularly  specihed  the  course  of 
distribution.  After  the  account  is  rendered,  and  finally  settled,  the 
surrogate  decrees  distribution  of  the  surplus  of  tbo  personal  es- 
tate, and  decides  all  questions  arising  thereon.  The  distribution  is, 
1.  One  third  thereof  to  the  widow ; and  the  residue,  by  equal  portions, 
among  the  children,  and  such  persons  as;  legally  represent  them,  if 
dead.  2.  If  no  children,  or  their  representatives,  one  moiety  to  the 
widow;  and  the  residue  to  the  next  of  kin.  3.  If  no  descendant, 
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majority  of  the  states,  the  descent  of  real  and  personal  pro- 
perty is  to  the  same  persons,  and  in  the  same  proportions ; 
and  the  regulation  is,  as  I apprehend,  the  same  in  substance 


parent,  brother  or  sister,  iicpliew  or  niece,  the  widow  takes  the 
whole  surplus.  If  there  be  a brother  or  sister,  nephew  or  niece, 
and  no  descendant  or  parent,  the  widow  takes  the  whole  sur- 
plus, if  it  does  not  exceed  two  thousand  dollars.  If  it  does, 
she  takes  her  moiety  and  two  thousand  dollars  only.  4.  If  no  widow, 
the  surplus  goes  equally  to  the  children,  and  those  that  represent 
them.  5.  If  no  widow  or  children,  or  their  representatives,  the  sur- 
plus goes  to  the  next  of  kin,  in  equal  degree,  and  their  representa- 
tives. 6.  If  no  children,  or  their  representatives,  or  father,  a moiety 
of  the  surplus  goes  to  the  widow,  and  the  other  moiety,  in  equal 
shares,  to  the  mother,  and  brothers  and  sisters,  or  their  representa- 
tives. If  no  widow,  the  whole  surplus  goes  to  the  mother,  and  bro- 
thers and  sisters,  and  their  representatives.  7.  If  there  be  a father, 
and  no  child  or  descendant,  he  takes  a moiety,  if  there  be  a widow, 
and  the  whole  if  there  be  none.  8,  If  there  be  a mother,  and  no 
child,  or  descendant,  or  father,  brother,  sister,  or  representative  of  a 
brother  or  sister,  the  mother  takes  a moiety,  if  there  be  a widow,  and 
the  whole  if  there  be  none.  9.  When  descendants,  or  next  of  kin, 
are  in  equal  degree,  they  take  per  capita.  10.  When  they  stand  in 
unequal  degrees,  they  take  per  ttirpet.  1 1.  No  representation  is  ad- 
mitted among  collaterals,  after  brothers’ and  sisters’  children.  II. 
Relatives  of  the  half  blood  take  equally,  and  in  the  same  manner  as 
those  of  the  whole  blood.  13,  Posthumous  children  take  equally  as 
if  born  in  the  lifetime  of  the  person  they  represent.  (JV,  T.  Rented 
Slaluiet,  vol.  ii.  96.  s.  75.)  Any  advancement  to  a child,  by  settle- 
ment or  portion  of  real  or  personal  estate,  equal  or  superior  to  his 
share,  will  exclude  him  and  his  descendants  fVom  the  distribution ; 
and  if  the  same  was  not  equal,  he  will  be  entitled  only  to  so  much  as 
will  supply  the  dehciency.  The  maintaining,  or  educating,  or  giving 
money  to  a child,  without  a view  to  a portion  or  settlement  in  life, 
is  not  to  be  deemed  an  advancement ; nor  does  the  provision  as  to  ad- 
vancement apply , if  there  be  any  real  estate  of  the  intestate  to  descend 
to  bis  heirs.  [Ibid.  vol.  ii.  97.  s.  76, 77,  78.)  The  most  striking  fea- 
ture in  the  new  provisions  introduced  into  the  JVew-York  Revited  Sta- 
tutei,  on  the  subject  of  intestate  estates,  and  of  testamentary  matters, 
is  the  enlarged  and  equitable  Jurisdiction  conferred  upon  the  surro- 
gates in  the  respective  counties.  This  branch  of  our  jurisprudence 
will  apply  more  frequently  titan  any  other,  and  with  great  force  and 
interest,  to  family  concerns ; and  it  will  rise  into  correspondent  im- 
portance, and  awaken  much  public  solicitude.  It  is  in  analogy  to 
the  powers  vested  in  the  ordinary  in  England,  and  in  the  orphans' 
courts,  or  testamentary  jurisdictions,  in  the  other  United  States. 
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in  the  English  statute  of  distributions.*-  Such  a uniform 
rule  in  the  descent  of  real  and  personal  property,  gives  sim- 
plicity and  symmetry  to  the  whole  doctrine  of  descent. 
The  English  statute  of  distributions,  being  founded  injustice, 
and  on  the  wisdom  of  ages,  and  fully  and  profoundly  illus- 
trated by  a series  ofjudicial  decisions,  was  well  selected,  as 
the  most  suitable  and  Judicious  basis  on  which  to  establish 
our  American  law  of  descent  and  distribution. 

There  has  been  much  discussion  as  to  the  rule  of  distri- 
bution of  personal  property,  when  the  place  of  the  domicil 
of  the  intestate,  and  the  place  of  the  situation  of  the  pro- 
perty, were  not  the  same.  But  it  has  become  a settled 


a This  is  the  case  in  Maine,  Now-IIampshire,  Vermont,  Massa- 
chusetts, Rhode  Island,  Connecticut,  (but  there  the  whole  blood  are, 
in  certain  cases,  preferred  to  the  half  blood,  and  even  when  in  eijiial 
degree,)  Pennsylvania,  Virginia,  (but  there  the  half  blood  inherit 
only  half  as  much  as  the  whole  blood,)  Ohio,  Indiana,  Illinois,  Geor- 
gia, Kentucky,  Missouri,  (but  there  brothers  and  sisters,  and  parents, 
take  equally,)  Mississippi,  (but  there  brothers  and  sisters,  and  their 
descendants,  take  before  parents.)  South  Carolina, (but  there  parents, 
and  brothers  and  sisters,  take  equally ; and  a brother  of  the  half 
blood  does  not  share  with  a mother,)  Georgia  and  Alabama.  See 
Griffith'i  Imw  Reguter,  h.  t.  1 Grtenlcaf'i  Rep,  151.  2 A'.  //. 

72rp.  461.  Dane's  Abridgment,  vol.  iv.  530,  539.  5 Conn.  Rep.  233. 
1 M'Cord's  Rep.  161.  456.  Reeve’s  Late  of  Descents,  passim. 
I do  not  undertake  to  mark  minutely,  or  in  detail,  the  many  smaller 
variations  from  the  English  law  of  distributions,  which  have  been 
made  by  the  statute  law  of  the  different  states.  Such  a detail  would 
be  inconsistent  with  the  plan  of  these  lectures,  which  were  intended 
as  an  elementary  sketch  of  the  general  principles  and  outlines  of  the 
law.  To  descend  to  minutia;  on  every  subject,  would  render  the 
work  too  extensive,  and  too  uninteresting,  for  the  study  of  those  per- 
sons for  whom  this  is  prepared.  The  doctrine  of  descent,  and,  con- 
sequently, in  a great  degree,  of  distribution,  in  the  different  states, 
has  been  minutely  illustrated,  and  ably  discussed,  by  the  late  Ch.  J. 
Reeve,  of  Connecticut,  in  his  laborious  Treatise  on  the  Law  of 
Descents  in  the  sererat  United  Stales  <f  America.  This  work  does 
honour  to  his  memory;  but  it  is  not  calculated  to  suit  the  taste  of 
those  general  readers  who  have  no  mathematical  heads,  by  reason  of 
the  numerous  algebraical  statements  of  hypothetical  cases  with  which 
the  work  abounds,  and  by  wliich  it  is  perplexed. 
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principle  of  international  jurisprudence,  and  one  founded 
on  a comprehensive  and  eiiliglitcned  sense  of  public  policy 
and  convenience,  that  the  disposition,  succession  to  and  dis- 
tribution of  personal  property,  wlierevcr  situated,  is  go- 
verned by  the  law  of  the  country  of  the  owner’s  or  intes- 
tate’s domicil,  at  the  time  of  his  death,  and  not  by  the  con- 
flicting laws  of  the  various  places  where  the  goods  happened 
to  be  situated.  The  principle  applies  equally  to  cases  of  in- 
testacy and  of  testaments.  On  the  other  hand,  it  is  equally 
settled  in  the  law  of  all  civilized  countries,  that  real  property, 
as  to  its  tenure,  mode  of  enjoyment,  transfer  and  descent,  is 
to  be  regulated  by  the  lex  loci  ret  sitee.  Personal  property  is 
subject  to  that  law  which  governs  the  person  of  the  owner. 
Huberus  lays  down  this  to  be  the  common  and  correct  opinion, 
though  the  question  had  been  frequently  agi  tated  in  the  courts 
in  his  day and  Hynkershoeck  says,  the  principle  had  be- 
come so  well  established,  that  no  one  dared  to  question  it ; 
adeo  recepta  ho^lie  sentenlia  est,  ut  nemo  ausit  contra  hit- 
erre,^  The  same  principle  would  seem  to  be  the  acknowledg- 
ed law  in  Germany  and  France  and  V'atteF  considers  the 
rule  to  be  one  that  is  dictated  by  the  law  of  nations. 

This  principle  was  understood  to  be  settled  in  England, 
in  the  time  of  Lord  Hardwicke,  in  the  case  of  Thorne  v. 
Watkins  and  Lord  Thurlow  observed,  in  the  house  of 


a Prttlcc.  part  1.  lib.  3.  /Je  Succeu.  ab  inti,  coital,  tom.  i.  278. 
8.  20.  tbUl.  part  2.  lib.  I.  tit.  3.  Dc  ConjUctu  Legum,  tom.  ii.  842. 
8.  15. 

b Qwtit.  Jur.  Priv.  lib.  1.  c.  16.  Sen,  also,  the  opinion  of  Gro 
tiuB  on  the  point,  given  at  RoUcnlam,31iit  October,  1613,  on  con- 
sultation, and  cited  at  large  in  Ilmryon  Foreign  Lav,  App.  196. 

e Foel,  lib.  38.  tit.  17.  s.  31.  Heinccc.  Opera,  tom.  ii.  972.  Dt 
Tejlamenli  Faclione  Jure  Germ.  s.  30.  Opinion  of  M.  Target  on  the 
Dutchess  of  Kingston’s  will,  1 Coll.  Jurid.  240.  Toullier,  Droil 
Citril  Franfait,  tom.  i.  No.  366.  Jtlertin,  Repertoire  de  Juritprudence, 
tit.  Loi.  8.  0.  3. 

d Droit  dee  Gene,  b.  2.  C.  7.  8.  85.;  C.  8.  8.  103.  1 10. 
e 2 Fee.  35.  See,  also,  Pipon  v.  Pipon,  jlmb.  Rep.  25.,  and  the 
decision  of  Lord  Mansfield,  before  the  privy  council,  in  1762,  on  ap- 
peal, m the  case  of  Burn  v.  Colo,  Jbid.  415. 
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lords,  in  the  case  of  Bruce  v.  Bruce,*  that  to  hold  that  the 
lex  loci  rei  sit<e  was  to  govern  as  to  personal  property,  when 
the  domicilium  of  the  intestate  was  in  a different  conntry, 
would  be  a gross  misapplication  of  the  jut  gentium.  And 
yet,  notwithstanding  all  this  weight  of  authority  in  favour 
of  the  solidity  and  universality  of  the  principle,  the  point 
was  permitted  to  be  very  extensively  and  learnedly  debated 
before  Lord  Loughborough,  in  the  case  of  Bempde  v.  John- 
ttone;^  and  he  said  that  the  question  had  been  decided  and 
settled,  and  the  law  clearly  fixed  in  England,  by  repeated 
decisions  in  the  house  of  lords ; and  that  by  those  decisions, 
(he  law  of  the  intestate’s  domicil  at  the  time  of  his  death 
carried  the  distribution  of  his  personal  property,  wherever 
it  was  situated.  The  law  of  Scotland  once  different ; 
but  (he  court  of  session  has  now  conformed  to  the  English 
decisions.  He  admitted,  however,  that  if  the  point  had 
been  quite  new  and  open,  it  would  be  susceptible  of  a great 
deal  of  argument,  whether,  in  the  case  of  a person  dying 
intestate,  having  property  in  different  places,  and  subject  to 
different  laws,  the  law  of  each  place  should  not  obtain,  in 
the  distribution  of  the  property  situated  there ; and  many 
foreign  lawyers,  he  said,  had  held  that  proposition.  After- 
wards, in  Somerville  v.  Lord  Somerville,*  the  same  rule 
was  declared,  by  the  master  of  the  rolls,  to  apply  to  all 
cases  where  the  fact  of  the  domicil  was  not  in  dispute.  But 
in  the  case  of  Curling  v.  Thornton,^  Sir  John  Nicholls 
doubted  whether  a British  natural  bom  subject  could  shiil 
his  forum  originis  for  a foreign  domicil,  in  complete  deroga- 
tion of  bis  rights  under  the  British  law ; and  he  said,  it 
must  be  at  least  complete  and  total,  to  make  his  property 
in  England  liable  to  distribution  according  to  the  foreign 
law,  and  the  party  must  have  declared  and  carried  his  in- 
tention into  full  effect.® 


a S Bot.  tf  Pull.  229.  note. 
b 3 Vet.  198. 
c 5 Vu.  750. 
d 2 Addavfu'  Rep.  14. 

e What  facts  constitute  a domicil  of  tbs  person,  has  been  a ques- 
tion frequently  discussed.  There  is  no  fixed  or  definite  period  of 
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The  rule,  as  settled  in  England,  and  by  the  general  usage 
of  nations,  as  to  the  succession  and  distribution  of  real  and 
personal  property,  has  repeatedly  been  declared  to  consti- 


lime  requisite  to  create  it.  The  residence,  to  create  it,  may  be  short 
or  long,  according  to  circumstances.  It  depends  on  the  actual  or 
presumed  intention  of  the  party.  A person  being  at  a place,  is 
prima facie  evidence  that  ho  is  domiciled  there ; but  it  may  be  ex- 
plained, and  the  presumption  rebutted.  The  place  where  a man  car- 
ries on  his  established  business,  or  proleesional  occupation,  and  has 
a home  and  permanent  residence,  is  his  domicil;  and  he  has  all  the 
privileges,  and  is  bound  by  all  the  duties  flowing  therefrom.  The 
definition  of  a domicil,  in  the  writings  of  the  jurists  generally,  is 
taken  from  the  civil  law.  In  eodem  loco  lingulot  habere  domiciliutn 
non  ambigiiur,  vbi  quit  larem  rerumque  ac  fortunarum  euanim  tummam 
conetituU,  wide  [rurnu]  non  eit  ditcetrurut  si  nihil  avocet ; tmde  cum 
profectue  eel,  peregrinari  videtur ; quod  si  rediit,  peregrinari  jam 
detlUil.  Code,  lib.  10.  tit.  39.  1.  7.  Though  bis  family  reside  part 
of  the  year  at  another  place,  such  place  is  regarded  only  as  a tempo- 
rary residence,  and  the  home  domicil  for  business  takes  away  the 
character  of  domicil  from  the  other.  The  original  domicil  of  the 
party  always  continues  until  he  has  fairly  changed  it  fur  another. 
There  must  be  intention  and  act  united,  to  eficcta  change  of  domicil. 
The  forum  origmie,OT  domicil  of  nativity,  remains  until  a subsequent 
domicil  is  acquired  animo  el  facto.  Case,of  Dr.  Munroe,  5 JUadd.  Ch. 
Rep.  379.  Harvard  College  v.  Gore^  5 Pick.  Rep.  370.  If  a party 
has  two  contemporary  domicils,  and  a residence  in  each  alternately, 
of  equal  portions  of  time,  the  rule  which  Lord  Alvanley  was  inclined 
to  adopt  was,  that  the  place  where  the  party's  business  lay  should  be 
considered  his  domicil.  Lord  Thurlow,  in  Bruce  v.  Bruce,  2 Bot.  fy 
Pull.  229.  note.  3 Pet.  201,  202.  5 Ibid.  786—789.  See  1 Johni. 
Cat.  366.  note,  and  4 Couien’t  Rep.  616.  note,  for  a collection  of 
authorities  on  this  question  of  domicil.  Bee,  also,  tupra,  vol.  i.  74— 
81.,  as  to  the  domicil  for  commercial  pur])08cs,  and  in  the  purview  of 
the  law  of  nations-  In  the  French  and  Dutch  jurisprudence,  domicUis 
distinguished  by  the  various  situations  to  which  it  is  applied.  There 
is  a poHUcal,  a civil,  and  a forentic  domicil.  T here  is  a domicil  arising 
from  birih,  and  from  the  dometlic  relations,  and  from  election.  Bynk. 
Qutetl.  Jur.  Prit.  Ub.  1.  c.  16.  Henry  on  Foreign  Late,  App.  I8I  — 
208.  CodeJVapoleon,No.  102 — 111.  Repertoire de  Juritprudence,  etl. 
Domicile.  Toullier,  Droit  CM  Fran^ait,  tom.  i.  313. 
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tute  a part  of  the  municipal  jurisprudence  of  this  country.* 
The  difficulty  has  been,  not  in  the  rule  itself,  but  in  the  ap- 
plication and  execution  of  it.  In  Topham  v.  Chapman,  it 
was  said,  that  though  the  distribution  was  to  be  according 
to  the  laws  of  the  country  of  the  domicil  of  the  intestate,  yet 
that  his  debts  in  a foreign  country  must  be  collected  and 
paid  according  to  the  law  of  that  country.  Administration 
must  be  granted  where  the  debts  were;  for  an  administrator 
lias  no  power  beyond  the  jurisdiction  in  which  he  received 
his  letters  of  administration ; and  the  home  creditors  must 
first  be  paid  before  the  administrator  could  send  the  sur- 
plus fund  to  the  country  of  the  proper  domicil  of  the  intes- 
tate.'" Much  discussion  took  place  on  this  part  of  the  sub- 
ject, in  JIarvey  v.  Richards.  It  was  held,  upon  a master- 
ly consideration  of  the  case,  that  whether  a court  of  equity 
would  proceed  to  decree  an  account  and  distribution  ac- 
cording to  the  lex  loci  ret  sit<r,  or  direct  the  assets  to  be 


a Dixon  V.  Ramsay,  3 Crawrft’i  319.  United  States  v.  Cros- 
by, 7 Jbiti.  115.  Kerr  v.  Moon,  9 lyhfnt.  Rep.  5G5.  Descsbats  v. 
Berquier,  J Binncy'i  Rep.  336.  Decouebe  v.  Savalier,  3 Joluu. 
Ch.  Rep.  210.  Holmes  V.  Remsen,  4 ibid.  469,  470.  Dawes  v. 
Boybton,  9 Mati.  Rep.  337.  Harvey  v.  Richards,  1 J>Ieuun't  Rep. 
408.  Topham  v.  Chapman,  1 Conti.  Rep.  S.  C.  292.  Crofton 
V.  llslcy,  4 Gretnltnf't  Rep.  134.  Stent  v.  McLeod,  2 JU'Cord’t 
S.  C.  Ch.  Rep.  354. 

6 The  general  rule  in  England  and  in  this  country  is,  that  letter! 
testamentary,  or  of  administration,  granted  abroad,  give  no  authority 
to  sue  in  another  jurisdiction,  though  they  may  be  sufficient  ground 
for  new  probate  authority.  Tourton  v.  Flower,  3 P.  IPtru.  369. 
I.ee  V.  Bank  ol  England,  8 J et.  44.  Sabin  v.  Tilman,  1 .V.  //.  Rep. 
193.  Goodwin  V.  Jones,  3 iJr/).  514.  Riley  v.  Riley  3 Cay’s 
Rep.  74.  Morrell  v.  Dickey,  1 Johns.  Ch.  Rep.  153.  Dangei  field  v. 
Thruston,  20  Martin's  Louis.  Rep.  232.  Kerr  v.  Moon,  9 WOuat.  Rep. 
565.  Armstrong  V.  Lear,  12  Jiid.  169.  The  local  law  of  Penn, 
sylvania  was  dificrent;  and  letters  of  administration  granted  in  ano- 
ther state  were  a sufficient  authority  to  maintain  an  action  in  that 
state.  M'CuIloch  v.  Tfoung,  1 Binnry  t Rep.  63.  But  in  the  re- 
vised statutes  relating  to  orphans'  courts,  ns  reported  in  January, 
1831,  the  law  of  Pennsylvania  is  made  to  agree,  m tins  particular, 
With  the  law  ol  the  other  ftates. 
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distributed  by  the  foreign  tribunal  of  the  domicil  of  the 
party,  would  depend  upon  circumstances.  The  titus  rei, 
as  well  as  the  presence  of  the  parties,  conferred  a compe- 
tent jurisdiction  to  decree  distribution,  according  to  the 
rule  of  the  lex  domicilii;  and  such  a jurisdiction  was  sustain- 
ed by  principles  of  public  law,  and  was  consistent  with  in- 
ternational policy.  The  court  was  not  bound,  at  all  events, 
to  have  the  assets  remitted  to  the  foreign  administrator,  and 
to  send  the  parties  entitled  to  the  estate  abroad,  at  great  ex- 
pense and  delay,  to  seek  their  rights  in  a foreign  tribunal. 
Though  the  property  was  to  be  distributed  according  to  the 
lex  domicilii,  national  comity  did  not  require  that  the  dis- 
tribution should  be  made  abroad.  Whether  the  court  here 
ought  to  decree  distribution,  or  remit  the  property  abroad, 
was  a matter  of  judicial  discretion,  and  there  was  no  uni- 
versal or  uniform  rule  on  the  subject. 

The  manner  and  extent  of  the  execution  of  the  rule  were 
well  discussed  and  considered,  in  the  supreme  court  of  Mas- 
sachusetts.* A person  was  domiciled  at  Calcutta,  and  died 
there  insolvent,  and  his  will  was  proved,  and  acted  upon 
there.  Administration  was  taken  out  in  Massachusetts,  on 
the  probate  of  the  will  in  the  East  Indies  ; and  assets  came 
to  the  hands  of  the  administrator  at  Boston,  sufficient  to  pay 
a claim  due  citizens  of  the  United  States,  and  a judgment 
debt  due  a British  subject  in  England ; but  all  the  assets 
were  wanted,  to  be  applied,  in  the  course  of  administration, 
by  the  executor  at  Calcutta.  It  was  held,  that  the  adminis- 
trator here  was  only  ancillary  to  the  executor  in  India;  and 
the  assets  ought  to  be  remitted,  unless  he  was  compelled 
by  law  to  appropriate  them  here  to  pay  debts.  It  was  not 
decided  whether  he  was  compelled  to  pay  here ; but  if  it 
were  the  case,  it  would  only  be  the  American  creditors ; 
and  the  British  creditor  was  not  entitled  to  come  here  and 
disturb  the  legal  course  of  settlement  of  the  estate  in  his 
own  country.  If  there  were  no  legal  claimants  with  us,  in 


a Dawes  v.  Head,  3 Pick.  Iteji.  I2G. 

VoL.  II.  o3 
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the  character  of  creditors,  legatees,  or  next  of  kin,  the  ad- 
ministrator would  be  bound  to  remit  the  assets  to  the  foreign 
executor,  to  be  by  him  administered  according  to  the  law  of 
the  testator’s  domicil ; and  if  any  part  of  the  assets  were  to 
be  retained,  it  would  form  an  exception  to  the  general  rule, 
growing  out  of  the  duty  of  every  government  to  protect  its 
own  cititens  in  the  recovery  of  their  debts.  The  intima- 
tion has  been  strong,  that  such  an  auxiliary  administrator, 
in  the  case  of  a solvent  estate,  was  bound  to  apply  the  as- 
sets found  here  to  pay  debts  due  here ; and  that  it  would 
be  a useless  and  unreasonable  courtesy,  to  send  the  assets 
abroad,  and  the  resident  claimant  after  them.  But  if  the 
estate  was  insolvent,  the  question  became  more  difficult. 
The  assets  ought  not  to  be  sequestered  for  the  exclusive  be- 
nefit of  our  own  citizens.  In  all  civilized  countries,  fo- 
reigners, in  such  a case,  are  entitled  to  prove  their  debts, 
and  share  in  the  distribution.  The  court  concluded,  that 
the  proper  course  in  such  a case  would  be,  to  retain  the 
funds,  cause  them  to  be  distributed  pro  rata,  according  to 
our  own  laws,  among  our  own  citizens,  having  regard  to  all 
the  assets,  and  the  whole  aggregate  amount  of  debt  here  and 
abroad,  and  then  to  remit  the  surplus  abroad  to  the  princi- 
pal administrator.  Such  a course  was  admitted  to  be  at- 
tended with  delay  and  difficulty  in  the  adjustment ; bat  it 
was  thought  to  be  less  objectionable,  than  either  to  send  our 
citizens  abroad  upon  a forlorn  hope,  to  seek  for  fragments 
of  an  insolvent’s  estate,  or  to  pay  them  the  whole  of  their 
debts,  without  regard  to  the  claims  of  foreign  creditors.* 

A difficult  question  on  the  subject  of  the  distribution  of 
the  property  of  intestates,  arose  in  the  K.  B.  in  England,  in 
1767,  in  the  case  of  The  King  v.  Hay.^  A father  and  his 


a la  Davis  V.  Estey,  8 Pick.  Rep.  475.,  it  was  held,  that  where 
the  original  administration  was  in  another  state,  and  that  in  Massa- 
chusetts oidy  ancillary,  and  the  estate  insolvent,  the  creditor  in  Mas- 
■achusetts  was  only  entitled  to  n pro  rnla  dividend,  though  the  as- 
sets in  Massachusetts  were  sufficient  to  nicol  his  demand. 

6 1 Blacki,  lUp.  640. 
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only  daughter  perished  at  sea,  in  the  same  vessel,  and  in  one 
catastrophe,  and  a question  suggested  by  the  case  was,  who 
took  under  the  statute  of  distributions.  If  the  father  died 
first,  the  personal  estate  would  have  vested  in  the  daughter, 
and,  by  her  death,  in  her  next  of  kin,  who,  on  the  part  of 
the  mother,  was  a different  person  from  the  next  of  kin  on 
the  part  of  the  father.  The  right  to  succeed  depended  upon 
the  fact  which  person  died  first,  and  that  fact  could  not  pos- 
sibly be  known,  as  the  vessel  perished  at  the  same  time.  It 
was  said  to  be  the  rule  of  the  civil  law,  to  found  its  presump- 
tions on  the  'relative  strength,  arising  from  the  difference  of 
age  and  sex  of  two  persons ; but  these  presumptions  were 
shifting  and  unstable.  The  court  did  not  decide  the  ques- 
tion. The  arguments  on  each  side  were  equally  ingenious 
and  inconclusive.  Lord  Mansfield  recommended  a compro- 
mise, as  he  said  there  was  no  legal  principle  on  which  he 
could  decide  it.  The  same  question  arose  again  in  the  pre- 
rogative court,  in  1793,  in  Wright  v.  Sarmuda.^  The  hus- 
band, wife  and  children,  all  perished  together,  in  a vessel 
which  foundered  at  sea ; and  Sir  William  Wynne,  after  a 
long  and  learned  discussion,  held  it  to  be  the  roost  rational 
presumption,  that  all  died  together,  and  that  none  could 
transmit  rights  to  another.  So,  again,  in  Taylor  v.  Dip- 
lock,  in  1815, in  a like  case.  Sir  John  Nicholl  assumed, 
that  the  parties  (who  were  husband  and  wife)  perished  at 
the  same  moment ; and  he  could  not  decide  on  any  survivor- 
ship in  the  case,  and  consequently  granted  administration 
to  the  representatives  of  the  husband.  The  English  law 
has  hitherto  waived  the  question,  and,  perhaps  prudently, 
abandoned  as  delusive,  all  those  ingenious  and  refined  dis- 
tinctions which  have  been  raised  on  this  vexed  subject  by 
the  civilians.  The  latter  draw  their  conclusions  from  a 
tremulous  presumption,  resting  on  the  dubious  point,  which 


a S Phillimore,  266.  n.  Afterwards,  in  Calvin  v.  Proenntor  Gene- 
ral, 1 Hogg.  Eccie.  Rep.  350.,  Sir  John  Nicholl  held  the  presumption 
of  law  in  such  a case  to  be,  that  the  husband  survived. 
b tPhiUimore,  261. 
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of  the  parties,  at  llic  time,  under  tlic  difference  of  age  or 
sex,  or  of  vigour  and  maturity  of  body,  and  quickness  and 
presence  of  mind,  was  the  most  competent  to  balUe  and  re- 
tard the  approaches  of  death.’' 


a This  curious  question  was  mucli  discussed  in  the  civil  law,  and 
the  presumption  as  to  wliicli  was  tlie  longest  liver,  vibrated  between 
parent  and  child,  according  to  circumstances.  (/>ig.  lib.  34.  tit.  5. 
c.  10.  e.  1.  and  4.,  and  23,  24.  ile  Commorienlibtu.)  It  was  also  very 
ingeniously  and  elaborately  handled  in  Caute$  Celfbret,  tom.  iii. 
412 — 432.;  and  a number  of  cases  cited.  The  decisions  had  not 
been  steady  or  consistent.  M.  Talon,  the  eloquent  avocat  general, 
took  a distinguished  lead  in  the  discussions.  The  ancient  French 
jurisprudence  had  nothing  fixed  on  the  subject,  and  continued  float- 
ing and  uncertain,  with  a very  shitling  prcsumjdion  in  favour  of 
one  or  another  person,  according  to  age  and  sex,  and  manner  of  the 
death,  until  the  law  was  reduced  to  certainty  by  the  Code  JCapoteon. 
(Toullur,  Droit  Cieil  t'ynniais,  tom.  iv.  No.  70.)  By  the  Cudt-Na- 
jxdeon.  No.  720,  721, 722.,  and  by  the  Ciril  Code  of  Lotuiiana,  No. 
930 — 933.,  which  has  adopted  the  same  provision,  when  two  of  the 
next  of  kin  perish  together,  without  it  being  pos.sibIc  to  be  known 
which  died  first,  the  presumption  of  survivorship  is  determined  by 
circumstances.  If  the  parties  were  both  under  fifteen  years  of  age, 
the  eldest  shall  he  presumed  to  have  survived.  If  above  sixty,  the 
youngest  shall  be  presumed  to  have  survived.  If  they  were  between 
the  ages  of  fifteen  and  sixty,  and  ofdifierent  sexes,  the  male  shall  be 
presumed  to  have  been  the  survivor,  provided  the  ages  wmro  within 
a year  of  each  other.  If  of  the  same  sex,  then  the  youngest  of  the 
two  is  presumed  to  have  survived. 
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LECTURE  XXXVIII. 


OF  TITLE  TO  PERSONAL  PROPERTY  BY  OIFT. 

Title  to  personal  property  arising  from  transfer  by  act 
of  the  party,  may  be  acquired  by  gift,  and  by  contract. 

There  has  been  much  discussion  among  the  writers  on  the 
civil  law,  whether  a gift  was  not  properly  a contract,  inas- 
much as  it  is  not  perfect  without  delivery  and  acceptance, 
which  imply  a convention  between  the  parties.  In  the  opi- 
nion of  TouHier,*  every  gift  is  a contract,  for  it  is  founded 
on  agreement ; while,  on  the  other  hand,  PiifTendorf  bad 
excluded  it  from  the  class  of  contracts,  out  of  deference  to 
the  Roman  lawyers,  who  restrained  the  definition  of  a con- 
tract to  engagements  resulting  from  negotiation.  Barbey- 
rac,  in  his  notes  to  Puffendorf,**  insists,  that,  upon  princi- 
ples of  natural  law,  a gift  inter  vivos,  and  which  ordinarily 
is  expressed  by  tlie  simple  term  gift,  is  a true  contract ; for 
the  donor  irrevocably  devests  himself  of  a right  to  a thing, 
and  transfers  it  gratuitously  to  another,  who  accepts  it;  and 
which  acceptance,  he  rationally  contends,  to  be  necessary 
to  the  validity  of  the  transfer.  The  English  law  docs  not 
consider  a gift,  strictly  speaking,  in  the  light  of  a contract, 
because  it  is  voluntary,  and  without  consideration  ; whereas 
a contract  is  defined  to  be  an  agreement  upon  sufficient 


a DroU  Civil  Frattfoii,  tom.  v.  Du  DotuUiotu  etUre  Fi/i,  s.  4, 
5.  and  n.  1. 

b DroU  du  Oftu.  liv.  v.  c.  3,  s.  10.  n.  C. 
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consideration  to  do,  or  not  to  do,  a particular  thing.*  And 
yet  every  gift  wliich  is  made  perfect  by  delivery,  and  every 
grant,  are  executed  contracts ; for  they  are  founded  on  the 
mutual  consent  of  the  parties,  in  reference  to  a right  or  in- 
terest passing  between  them. 

There  are  two  kinds  of  gifts  : 1.  Gifts,  simply  so  called, 
or  gifts  inter  vivos,  as  they  were  distinguished  in  the  civil 
law ; 2.  Gifts  causa  mortis,  or  those  made  in  apprehension 
of  death.  The  rules  by  which  they  are  governed  are  dif- 
ferent, and  quite  distinct,  and  they  were  taken  from  the 
Roman  law. 

I.  Gifts  inter  vivos  hare  no  reference  to  the  future,  and 
go  into  immediate  and  absolute  cflcct.  Delivery  is  essen- 
tial, both  at  law  and  in  equity,  to  the  validity  of  a gift ; and 
it  is  the  same  whether  it  be  a gift  infer  vivos,  or  causa  mor- 
tis. Without  actual  delivery,  the  title  does  not  pass.  A 
mere  intention,  or  naked  promise  to  give,  witliout  some  act 
to  pass  the  property,  is  not  a gift.  There  exists  the  tocus 
ptenitentier,  so  long  as  the  gift  is  incomplete,  and  left  imper- 
fect in  the  mode  of  making  it ; and  a court  of  equity  will 
not  interfere  and  give  efl'ect  to  a gift  left  inchoate  and  im- 
perfect.'’ The  necessity  of  delivery  has  been  maintained 
in  every  period  of  the  English  law.  Donatio  pcrjicitur  pos- 
sessione  accipientis,  was  one  of  its  ancient  maxims.<=  The 
subject  of  the  giA  must  be  certain,  and  there  must  be  the 
mutual  consent  and  concurrent  will  of  both  parties.  It  is, 
nevertheless,  hinted  or  assumed,  in  ancient  and  modern 
cases,^  that  a gift  of  a chattel,  by  deed  or  writing,  might  do 
without  delivery ; for  an  assignment  in  writing  would  be  tan- 


a 2 Black*.  Com.  442. 

b Antrobug  v.  Smith,  12  Ve*.  39.  Pennington  v.  Gittings,  2 GUI 
t(  John*.  208. 

c Jenk.  Cent.  109.  cage  9.  Bracton,  de  aequirendo  rerum  Domituo, 
lib.  2.  15,  16. 

d Fiower'g  case,  A^oy'i  Rep.  67.  Irong  v.  Smollpiece,  2 Barme. 
tf  Aid.  551. 


Digitized  by  Google 


Lecture  XXXVIII.]  OF  PERSONAL  PROPERTY. 


-139 


tamount  to  delivery.  But  in  Cottecn  v.  Missing,*  a letter 
to  executors,  expressing  a consent  that  a specific  sum  of 
money  be  given  to  a donee,  was  not  a sufficient  act  in  wri- 
ting ; and  it  was  iield  not  to  be  a gift  of  so  much  money  in 
their  hands,  because  the  cnnsrnt  was  nnt  executed  and  car- 
ried into  effect,  and  a further  act  was  wanting  in  that  case 
to  pass  the  money.  Tlie  vice  chancellor  held,  that  money 
paid  into  the  hands  of  B.,  for  the  benefit  of  a third  person, 
was  countermandable,  so  long  as  it  remained  in  the  hands  of 
B.  A parol  promise  to  pay  money  as  a gift  is  not  binding, 
and  tlie  party  may  revoke  his  promise  and  a parol  gift  of 
a note  from  a father  to  a son,  was  held  not  to  be  recovera- 
ble from  the  executors  of  the  father.' 

Delivery,  in  this,  as  in  every  other  case,  must  be  accord- 
ing to  the  nature  of  the  thing.  It  must  be  an  actual  deli- 
very, so  far  as  the  subject  is  capable  of  delivery.  It  must 
be  secundum  snhjcdam  matcriam,  and  be  the  true  and  effec- 
tual way  of  obtaining  the  command  and  dominion  of  the 
subject.  If  the  thing  be  not  capable  of  actual  delivery, 
there  must  be  some  act  equivalent  to  it.  The  donor  must 
part,  not  only  with  the  possession,  but  with  the  dominion  of 
the  property.-i  If  the  thing  given  be  a chose  in  action,  the 
law  requires  an  assignment,  or  some  equivalent  instrument, 
and  the  transfer  must  be  actually  executed.  Therefore, 
where  a donor  expressed  by  letter  his  intention  of  relin- 
quishing his  share  of  an  estate,  and  directed  the  preparation 
of  a release  of  the  personal  estate,  and  he  died  before  it  was 
executed,  it  was  held,  that  his  intention,  not  being  perfected, 
did  not  amount  to  a gift.' 


a 1 MaMock’t  Ch.  Rep.  176. 
b Pearson  v.  Pearson,  7 Johns.  Rep.  26. 
c Fink  V.  Cox,  18  Johns.  Rep.  145. 

d Hawkins  v.  BIewitt,3  Esp.  Rep.  663.  Noble  v.  Smith,  2 Johns. 
Rep.  52. 

e Hooper  v.  Goodwin,  1 Steasisl.  Rep.  486.  Picot  v.  Sanderson, 
I Detereuz's  A'.  C.  Rep.  309.,  S.  P. 
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When  the  gift  is  perfect,  it  is  then  irrevocable,  unless  it 
be  prejudicial  to  creditors,  or  the  donor  was  under  a legal 
incapacity,  or  was  circumvented  by  fraud.  A pure  and 
perfect  gift  inter  vivos  was  also  held  by  the  Roman  law  to 
be  in  its  nature  irrevocable ; and  yet  in  that  law  it  was  ne- 
vertheless revocable  for  special  reasons,  such  as  extreme 
ingratitude  in  the  donee,  or  the  unexpected  birth  of  a child 
to  the  donor,  or  when  sufficient  property  was  not  leR  with 
the  donor  to  satisfy  prior  legal  demands.^  The  English 
law  does  not  indulge  in  these  refinements,  though  it  controls 
gifis  when  made  to  the  prejudice  of  existing  creditors. 

By  the  statute  of  3 Hen.  VII.  c.  4.,  ail  deeds  of  gifts  of 
goods  and  chattels  in  trust  for  the  donor,  were  declared 
void;  and  by  the  statute  of  13  EHz.  c.  5.,  gifts  of  goods 
and  chattels,  as  well  as  of  lands,  by  writing  or  otherwise, 
made  with  intent  to  delay,  hinder  and  defraud  creditors, 
were  rendered  void,  as  against  the  person  to  whom  such 
fraud  would  be  prejudicial.  These  statutes  have  been  re- 
enacted in  New-York,  and  with  increased  checks  ;*•  and 
doubtless  the  principle  in  them,  though  they  may  have 
not  been  formally  or  substantially  re-enacted,  prevails 
throughout  the  United  States.  All  the  doctrines  of  the 
courts  of  law  and  equity,  concerning  voluntary  settlements 
of  real  estates,  and  the  presumptions  of  fraud  arising  from 


a Code,  lib.  C.  lit.  56.  De  reeocandit  Donnlionibut,  1.  10.  Ibid. 
1.  8.  Code,  lib.  3.  tit.  29.  De  iiuj/ficiosit  DonaUonibxu.  Puff. 
Droit  dee  Gent,  par  Barbcyrac,  tom.  ii.  43.  n. 

6 A".  Y.  Revised  Statutes,  vol.  ii.  135.  s.  1.  Ibid.  vol.  ii.  137.  s.  1.3. 
The  provision  applies  equally  to  every  species  of  transfer,  and  to  things 
in  action,  and  to  every  charge  upon  lands,  goods,  or  things  in  action  ; 
and  not  only  in  favour  of  creditors  and  purchasers,  but  in  favour  of 
the  heirs,  Bucccssors,  p<;r8onal  representatives  and  assignees,  who  re- 
present them.  It  is  even  made  a misdemeanor  to  boa  party  or  privy 
to  any  conveyance  or  assignment  of  any  interest  in  goods  or  things 
in  action,  as  well  as  in  lands,  with  intent  to  defraud  prior  or  subse- 
quent purchasers, or  to  delay,  hinder,  or  defraud  creditors,  or  other 
persons.  Ibid.  vol.  ii.  690.  s.  3. 
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tbem,  are  applicable  to  chattels ; and  a gifl  of  them  is  equally 
fraudulent  and  void  against  existing  creditors.'  Voluntary 
settlements,  whether  of  lands  or  chattels,  even  upon  the 
wife  and  children,  arc  void  in  these  cases,  and  the  claims  of 
justice  precede  those  of  affection.’’  The  English  cases  were 
extensively  reviewed  and  considered,  in  the  case  of  Reade  v. 
Livingston  and  the  doctrine  of  that  case  was,  that  a vo- 
luntary settlement,  by  a person  indebted  at  the  timCf  was 
fraudulent  and  void,  as  to  existing  creditors.  The  principle 
had  not  only  been  previously  established  in  the  state  of 
New-Jersey  but  it  has  since  been  recognised  by  the  su- 
preme court  of  New-York,®  and  by  the  supreme  court  of 
the  United  States ; and  it  prevails  equally  in  several  of  the 
other  states.^  A voluntary  conveyance,  if  made  with 


a Bayard  v.  Hoffman,  4 Johiu.  Ch.  Rep.  450. 
b This  sentiment  is  strongly  inculcated  and  scntcntiously  expressed 
by  Cicero,  [De  Off.  1.14.)  Videndum  etl  igitur,  ut  ea  liberalUate  ula- 
tnur,  qua  prosit  amicis,  noceat  nemini.  .fl/thil  est  enim  liberate,  quod  non 
idemjustum.  But  settlements  of  personal  estates  ate  held,  in  England, 
not  to  be  within  27  Eliz.  c.  4. ; and  a voluntary  settlement  of  them 
by  persons  not  indebted  at  the  time,  is  good  against  a subsequent  pur- 
chaser for  a valuable  consideration.  i Sint,  tf  Stu,  315.  And  in 
Bohn  V.  Headley,  7 Harr.  t(  Johns,  357.,  it  waa  held,  that  a gift  of 
chattels  by  a father,  not  indebted  at  the  time,  to  his  child,  by  deed, 
with  a provision  that  the  donor  teas  to  retain  possession  and  use  for  life, 
waa  valid  under  13  Eliz.,  and  also  at  common  law,  and  good  against 
a subsequent  purchaser.  A gift  of  a particular  chattel,  though  the 
giver  be  at  the  lime  indebted  more  than  he  is  worth,  has  been  held 
to  be  only  presumptive  evidence  of  fraud,  and  not  necessarily  void- 
Toulminv.  Buchanan,  1 Stewart’s  Ala.  Rtp.  67. 
e Z Johns.  Ch.  Rep.  481. 
d Denv.  De  Hart,  1 Halsled's  Rep,  450. 

e Jackson  v.  Seward,  5 Cowen's  Rep.  87.  The  doctrine  of  the  ease' 
of  Jackson  &.  Seward,  as  settled  in  the  court  of  errors,  in  0 Cowen’e 
Rep.  40G.,  is  not  pressed  to  the  severe  extent  of  holding  a voluntary 
conveyance  absolutely  void,  though  there  be  a small  indebted- 
ness at  the  time.  It  is  only  so  under  certain  circumstances.  The 
question  is  one  of  fraud,  in  fact,  for  a jury.  See,  also,  to  the  same 
point,  Jackson  v.  Peck,  4 Wendell’s  Rep.  300. 

f Sexton  V.  Wheaton,  R Wheat.  Rep.  229.  Hinde  v.  Lohgwortb, 
11  ibid.  M*9.  Thomptonv.  Dougherty,  12  Serg.  4r  Rawls,  S4S.  PsT' 

VoL.  II.  56 
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fraudulent  views,  would  seem  to  be  void,  even  as  to  subse- 
quent creditors ; but  not  to  be  so,  if  there  was  no  fraud  in 
fact.* 

It  has  been  said  by  the  elementary  writers,**  that  the  sta- 
tute of  1 3 Eliz.  does  not  extend  to  voluntary  settlements  of 
property  which  a creditor  could  not  reach  by  legal  process, 
in  case  no  settlement  had  been  made,  such  as  chotet  in 
action,  money  in  the  funds,  &^c. ; and  therefore  that  a volun- 


ker  V.  Procter,  9 Matt.  Rep.  390.  Rennet  v.  Bedford,  1 1 Ibid.  4JI. 
Heservo  v.  Uyer,  4 Oremleaf't  Rep.  52.  Hudnall  r.  Tcasdall,  1 
M'Cord’t  'Rep.  227.  In  Iludnal  v.  Wilder,  (4  M-Cord’t  Rep.  294.,) 
it  was  held,  that  a voluntary  deed  in  favour  of  wife  or  cluldreii,  wan 
valid  against  subsequent  purchasers  with  notice ; but  it  was  void  as 
toe.xisling  creditors,  ifthe  donor  was  at  the  same  timo/arj?-c/y  indebted. 
To  the  same  purpose  it  was  decided  in  the  court  of  appeals  in  South 
Carolina,  in  1830,  in  Howard  v.  Williams,  that  a voluntary  gift  to 
a child  was  not  necessarily  void  os  to  existing  creditors,  but  H teould 
depend  upon  eircvmtianeet  ; and  that  a voluntary  gift,  if  made  bona 
Jide,  would  be  good  against  subsequent  creditors,  even  without  notice 
of  it ; and  that  the  possession  by  the  donor,  if  the  donee  be  a child  re- 
siding with  the  parent,  was  not  to  be  deemed  a badge  of  fraud.  Ca- 
rolina Law  Journal,  No.  2.  231.  The  JV.  Y.  Revited  Slatulet 
(vol.  ii.  137.  B.  4.)  have  relaxed  the  slriclness  of  the  doctrine  in  the 
text,  as  to  voluntary  gifts  and  conveyances,  by  declaring,  that  no 
conveyance  or  charge  {and  the  provision  applies  equally  to  lands  and 
chattels)  should  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers, tolely  on  the  ground,  that  ii  teat  nut  founded  on  a valuable  con- 
sideration. In  Louisiana,  a deed  cannot  be  set  aside  os  fraudulent  by 
a creditor,  who  becomes  such  after  the  date  of  the  alienation,  unless 
it  bo  proved  to  have  been  made  with  an  intention  to  defraud  future 
creditors.  Hesser  v.  Black,  17  Martin' t Louit.  Rep.  90. 

a Reade  v.  Livingston,  iJuhnt.  Ch.  Rep.  501,  502.  Bennct  v. 
Bedford  Bank,  11  Matt.  Rep.  421.  Damon  v.  Bryant,  2 Pitk.  Rep. 
411.  IIowo  v.  Ward,  4 Grecnleaf't  Rep.  195.  If  the  creditor's 
claim,  at  the  time  of  the  voluntary  conveyance,  rested  in  unliquidated 
damages  for  a tort,  which  had  not  then  been  ascertained,  and  made 
certain  by  a judgment,  yet  he  is  entitled  to  the  benefit  of  his  charac- 
ter 03  a creditor,  as  against  the  conveyance.  Fox  v.  Hills,  1 Conn 
Rep,  295.  Jackson  v.  Myers,  18  Johnt.  Rep.  425. 

b Alherly  on  Marriage  Settlemiidt,  2'20.  1 Rolertt  on  Fraudtt 

lent  Conveyance!,  421,422. 
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tary  settlement  of  that  species  of  property  must  be  good 
against  creditors,  even  if  made  by  au  insolvent  debtor. 
The  dilGcuhy  of  reaching  that  species  of  personal  property 
was  discussed  and  considered,  in  the  case  of  Bayard  v. 
Hoffman.^  The  cases  were  found  to  be  contradictory, 
and  the  question  unsettled ; but  there  appeared  to  be  much 
good  authority  and  much  strong  reason  for  the  opinion, 
that  personal  property  not  tangible  by  execution  at  law, 
could  be  reached  by  the  assistance  of  a court  of  equity. 
Without  such  assistance,  there  would  be  great  temptations 
to  fraudulent  alienations ; and  a debtor  under  the  shelter  of 
it,  might  convert  all  his  property  into  stock,  and  settle  it 
upon  his  family,  in  defiance  of  his  creditors,  and  to  the 
utter  subversion  of  justice.  In  Spader  v.  Davis, ^ the  court 
of  chancery  assisted  a creditor  at  law  to  reach  personal 
property  which  the  debtor  had  previously  conveyed  away 
in  trust.  That  case  was  affirmed  upon  appeal and  tlie 
language  of  the  court  of  errors  was,  that  the  court  of  equity 
would  assist  a judgment  creditor  at  law  in  discovering  and 
reaching  personal  property  which  had  been  placed  in  other 
bands ; and  that  it  made  no  difference  whether  that  property 
consisted  of  chases  in  action,  or  money,  or  stock.  This  dis- 
position of  the  courts  of  equity  to  lend  assistance  in  such 
cases,  was  afterwards  checked,  by  the  argument  and  opinion 
in  Donovan  v.  Finn,'^  where  the  chancellor  held,  that  the 
doctrine  of  equitable  assistance  to  a judgment  creditor  at 
law,  to  enable  him  to  reach  choses  in  action  of  his  debtor, 
was  to  be  restricted  to  special  cases  of  fraud  or  trust ; and 
that  without  some  such  specific  ingredient,  the  case  was  not 
of  equitable  jurisdiction." 


a 4 Johns.  Ck.  Rep.  450. 

6 5 Jbul.  S80. 
e 20  Johns.  Rep.  554. 
d 1 Hopkins'  Rep,  59. 

< The  English  equity  jurisdiction  would  seem  not  to  be  carried 
beyond  the  doctrine  in  the  case  of  Donovan  v.  Finn ; (Otiey  v.  Lines, 
' 7 Price's  Ezeh.  Rep.  274. ;)  but  the  JY.  F.  Revised  Stalules,  Toh  ii. 
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II.  Gifts  causa  mortis  liave  been  a subject  of  very  fre- 
qnent  and  extensive  discussion,  in  the  English  courts  of 
equity.  Such  gifts  are  conditional,  like  legacies  ; and  it  is 
essential  to  them  that  the  donor  make  them  in  his  last  ill- 
ness, and  in  contemplation  and  expectation  of  death,  and 
with  reference  to  their  effect  after  his  death  ; and  if  he  re- 
covers, the  gift  becomes  void.*  The  apprehension  of  death 
may  arise  from  infirmity,  or  old  age,  or  from  external  and 
anticipated  danger.'' 

The  English  law  on  the  subject  of  this  species  of  gift,  is 
derived  wholly  from  the  civil  law.  Justinian  was  justly 
apprehensive  of  fraud  in  these  gifts,  and  jealous  of  the 
abuse  of  them,  and  he  required  them  to  be  executed  in  the 
presence  of  five  witnesses.  We  have  not  adopted  such  pre- 
cautions; though  it  has  been  truly  declared,  that  such  dona- 
tions amount  to  a revocation  pro  tanto  of  written  wills;  and, 
not  being  subject  to  the  forms  prescribed  for  nuncupative 
wills,  they  were  of  a dangerous  nature.  By  the  civil  law, 
they  were  reduced  to  the  similitude  of  legacies,  and  made 
liable  to  debts,  and  to  pass  for  nothing,  and  to  be  returned, 
if  the  donor  recovered,  or  revoked  the  gift,  or  if  the  donee 
died  first.'  It  was  a disputed  point  with  the  Roman  civi- 
lians, whether  donations  causa  mortis  resembled  a proper 
gift,  or  a legacy.  The  final  and  correct  opini<  i was  esta- 
blished, that  a gift  t»/cr  t't for  was  irrevocable  ; but  that  a 
gift  causa  mortis  was  conditional,  and  revocable,  and  of  a 


173.  B.  30.,  hijvc  fortunately  carried  to  the  full  extent,  the  principle 
declared  in  Spader  v.  Davis,  and  given  jurisdiction  to  the  court  of 
chancery  to  satisfy  debts  at  law,  out  of  debts  due  to  the  defendant,  after 
a fieri  faciat  at  law  has  been  returned  nulla  bona.  So,  in  Ohio,  and 
probably  in  other  states,  a judgment  creditor  is  authorized,  by  sta- 
tute, to  apply  for  the  aid  of  chancery  powers,  to  reach  property  or 
money  in  the  hands  of  third  persons,  when  the  debtor  has  not  pro. 
perty  sufficient  to  satisfy  the  judgment,  which  can  be  reached  by 
execution. 

a Sviinb.  18.  Drury  v.  Smith,  I P,  Jf'ms.  40i.  Blount  v.  Bur- 
row, 1 Vet.jun.  546.  Wells  v.  Tucker,  3 Binncy't  Rep.  366. 

6 Dig.  39.  6.  B.  3,  4,  .5,  6. 

t Inti.  2.  7.  1.  Code,  8.  58.  4. 
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testamentary  character,  and  made  in  apprehension  of  death.' 
The  first  case  in  the  English  law  on  the  subject  of  gifts 
causa  mortis,  was  that  of  Jones  v.  Selby  in  1710,'’  in  which 
the  lord  chancellor  ruled,  that  a donatio  causa  mortis  was 
substantially  a will,  with  a like  revocable  character  during 
the  life  of  the  donor.  Afterwards,  in  Drury  v.  Smith, ^ a 
person,  in  his  last  sickness,  gave  a. 100  pound  bill  to  a third 
person,  to  be  delivered  to  the  donee  if  he  died  ; and  this  was 
held  to  be  a good  gift,  and  Lord  Hardwicke  subsequently** 
approved  of  that  decision.  In  Lawson  v.  Lawson,*  and  in 
Miller  v.  Miller,^  a delivery  to  the  wife  as  donee  was  held 
good;  but  in  the  last  case  it  was  held,  that  a note  of  hand 
not  payable  to  bearer,  and  being  a mere  chose  in  action,  to 
be  sued  in  the  name  of  the  executor,  did  not  pass  by  deli- 
very, or  take  effect  as  a gift  causa  mortis.  The  delivery  of 
bank  notes,  which  circulated  as  cash,  was  held  at  the  same 
time  to  be  a valid  donation  ; and  the  same  point  has  been 
since  established.s 

But  the  case  of  Ward  v.  Turner,^  was  that  in  which  the 
whole  doctrine  was,  for  the  first  time,  fully  and  profoundly 
examined  in  the  English  court  of  chancery;  and  Lord  Hard- 
wicke gave  to  the  subject  one  of  his  most  elaborate  and 
learnea  investigations.  He  held,  that  actual  delivery  was 
indispensal  'e  to  the  validity  of  a gift  causa  mortis,  and 
that  a delivery  to  the  donee  of  receipts  for  south  sea  annui- 


a Dig.  39.  6.  2.  and  27.  Irut,  2.  7. 1,  Vide  Dig.  lib.  39.  tit.  5. 
De  Donationibiu,  and  tit.  6,  De  tnorlit  catua  Donationibxu,  for  the 
Roman  law  at  large  on  the  subject.  By  the  Ux  eincia,  A.  U.  C.  550., 
a donation  above  200  eoliJi  was  not  valid,  unless  accompanied  with 
delivery.  ' 

b Free,  in  Ch.  300.  In  Hambrooke  v.  Simmons,  4 Ruuelfe  Rep. 
25.,  it  was  left  as  a doubtful  point,  whether  a donatio  mortie  cauea 
be  avoided  by  the  making  of  a subsequent  will. 
c 1 P.  TTmi.  404, 
d 3 .dti.  214. 
e 1 P.  Wmt.  440, 

/ 3 Ibid.  356. 

g Hill  V.  Chapman,  2 Bro.  Ch.  Rep.  612. 
h t Vts.  431. 
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tics,  was  not  sufGcicnt  to  pass  tlie  property,  tliougli  it  was 
strong  evidence  of  the  intent.  The  delivery  of  tlic  receipt 
W'as  not  the  delivery  of  the  thing.  He  examined  very  ac- 
curately the  loading  texts  of  the  civil  law,  and  the  commen- 
tators on  the  point,  and  concluded,  that  though  the  civil  law 
did  not  require  absolute  delivery  of  possession  in  every  kind 
of  donation  causa  mortis,  that  law  had  not  been  received 
and  adopted  in  England  in  respect  to  those  donations,  only 
so  far  as  the  donations  were  accompanied  with  actual  delive- 
ry. The  English  law  required  delivery  throughout,  and  in 
every  case.  In  all  the  chancery  cases,  delivery  of  the  thing 
was  required,  and  not  a delivery  in  the  name  of  tiie  thing. 
In  Jones  v.  Shelby,  a symbol  was  held  good ; but  that  was  in 
substance  the  same  as  delivery  of  the  article,  and  it  was  the 
only  case  in  which  such  a symbol  had  been  admitted.  De- 
livery of  a symbol  in  the  name  of  the  article  was  not  suffi- 
cient. The  delivery  of  the  receipts  was  merely  legatory, 
and  amounted  to  a nuncupative  will,  and  was  a breach  of 
the  statute  of  frauds. 

Symbolical  delivery  is  very  much  disclaimed  by  Lord 
Hardwicke  in  this  case,  and  yet  he  admits  it  to  be  good 
when  it  is  tantamount  to  actual  delivery ; and  in  Smith  v. 
Smith,'  it  was  ruled,  that  the  delivery  of  the  key  of  a room, 
containing  furniture,  was  such  a delivery  of  possession  of  the 
furniture,  as  to  render  the  gift  causa  mortis  valid.  Ch.  J. 
Gibbs  said,*hat  was  a confused  case  ; but  the  efficacy  of  de- 
livery, by  means  of  the  key,  was  not  a questionable  fact. 

The  doctrine  of  this  species  of  gift,  was  afterwards  discuss- 
ed with  ability  and  learning,  in  Tate  v.  Hilbert.^  Lord 
Loughborough  pressed  the  necessity  of  actual  delivery  to 
the  efficacy  of  such  gift,  except  in  the  case  of  a transfer  by 
deed  or  writing.  He  held,  that  where  a person,  in  bis  last 
sickness,  gave  the  donee  his  check  on  his  banker,  for  a sum 
of  money,  payable  to  bearer,  and  he  died  before  it  was  rcali- 


a Sir.  Rep.  955. 

b 2 yet.  jun.  111.  4 Bro.  Ch-  Rep.  288. 


Digitized  by  Google 


Lecture  XXXMU.]  OF  PERSONAL  PROPERTY.  447 

* 

icd,  it  was  not  good  as  a donatio  causa  mortis ; for  it  was  to 
take  effect  presently,  and  the  authority  was  revoked  by  his 
death.  He  likewise  held,  that  where  the  same  person,  at 
the  same  time,  gave  to  another  donee  his  promissory  note 
for  a sum  of  money,  that  was  not  good  as  such  a giA,  for 
it  was  no  transfer  of  property.  So,  where  a person,  sup- 
posing himself  in  his  last  sickness,  caused  India  bonds,  bank 
notes  and  guineas,  to  be  sealed  up  and  marked  with  the 
name  of  the  donee,  with  directions  to  have  them  delivered 
after  his  death,  and  still  retained  possession  of  them,  it  was 
held,*  that  there  was  no  delivery ; and  the  act  was  void  as 
a gift  causa  mortis  ; for  there  must  be  a continuing  possession 
in  the  donee  until  the  death  of  the  donor,  and  he  may  re- 
voke the  donation  any  time  before  bis  death.** 

The  cases  do  not  seem  to  be  entirely  reconcilable  on  the 
subject  of  donations  of  chases  in  action.  A delivery  of  a 
note,  as  we  have  seen,  was  not  good,  because  it  was  a mere 
chose  in  action ; and  yet  in  Sndigrove  v.  Bail^,'^  the  gift 
of  a bond  causa  mortis  was  held  good,  and  passed  the 
equitable  interest ; and  Lord  Hardwicke  afterwards,  in  the 
great  case  of  iVard  v.  Turner,  said  he  adhered  to  that  de- 
cision ; and  the  same  kind  of  gift,  as  well  as  the  gift  of  a 
promissory  note  causa  mortis,  has  been  held  in  this  country 
to  be  valid.'* 


o Bunn  v.  Markliara,  7 Taunt.  R/ p.  221. 

b In  the  case  of  the  Roman  Catholic  Church  v.  Miller,  17  Jtfar- 
lin’j  Loui*.  Rep.  101.,  it  was  held,  that  a legacy  of  so  much  money 
in  a drawer,  was  only  good  for  the  sum  found  there  at  the  death  of 
tbo  testator. 

« 3 ./Ilk.  Rep.  214. 

d Wells  V.  Tucker,  Dinntij't  Rep.  3C6.  Wright  v.  Wright,  1 
Cowen’e  Rep.  598.  It  has  been  a debatable  question,  whether  a 
bond  and  mortgage  could  pass  by  delivery  as  a donatio  cauea  morlie. 
In  Dufiicld  v.  Elwes,  1 Sim.  !,■  Slu.  239.,  it  was  held,  that  a mort- 
gage could  not  be  so  given,  and  that  the  boud  did  not  also  pass.  The 
reason  assigned  was,  that  it  was  not  a gift  completed,  inasmuch  as 
the  mortgagor  had  a right  to  resist  the  payment  of  the  bond  without 
the  reconveyance  of  the  estate ; and  the  donor  of  the  bond  was  not 
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By  tlie  admirable  equity  of  the  civil  law,  donations  cauta 
mortis  were  not  allowed  to  defeat  the  just  claims  of  credit- 
ors ; and  they  were  void  as  against  them,  even  without  a 
fraudulent  intent.*  It  is  equally  the  language  of  the  modern 
civilians,  that  donations  cannot  be  sustained  to  the  prejudice 
of  existing  creditors.** 


to  be  compelled  to  complete  his  g;ift  by  such  conveyance.  But  thU 
case  was  afterwards  reversed,  and  the  delivery  of  the  mortgage,  as 
creating  a trust  by  operation  of  law,  was  good  as  a donalio  cauta  mor- 
tit.  1 Bligh't  Rep.  497.  The  principle  was  also  admitted  in  Hurst 
V.  Beach,  5 Madd.  Ch.  Rep.  35 1 .,  and  a delivery  of  a bond  and  mort- 
gage, as  a donation  morlit  cauta,  held  valid.  So,  also,  in  Duffield  v. 
Hicks,  I Dow’t  AC  S.  1.,  bond  and  mortgage  securities  were  held 
to  be  capable  of  a good  delivery  as  a donalio  cauta  morlit.  They 
raise  a trust  by  operation  of  law,  and  the  heir  or  executor  is  bound 
to  give  effect  to  the  intent  of  the  donor. 

a Dig.  39.  6.  17. 

b Voei.  Com.  ad  Pond.  39.  5.  s.  20.  Polhier,  Trailt  det  Dona- 
liona  entre  Vift,  s.  3.  art.  1.  8.  2.  Toullier,  Droit  Civil  Frantaitr 
tom.  V.  733. 
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LECTURE  XXXIX. 


OF  THE  CONTRACT  OF  8ALE< 

In  entering  upon  so  extensive  and  so  complicated  a field 
of  inquiry  as  that  concerning  contracts,  we  must  necessarily 
confine  our  attention  to  a general  outline  of  the  subject ; and 
endeavou  rto  collect  and  arrange,  in  simple  and  perspicuous 
order,  those  great  fundamental  principles  which  govern  the 
doctrine  of  contracts,  and  pervade  them  under  all  their  mo' 
difications  and  variety. 

I.  Of  the  different  kinds  of  contracts,  and  the  parties 
thereto. 

An  executory  contract  is  an  agreement,  upon  rafiicient 
consideration,  to  do  or  not  to  do  a fnirticular  thing.*  The 


a 2 Blacks.  Com.  442.  The  de6nition  of  a contract  in  the  English 
law,  is  distinguished  for  neatness  and  precision.  The  definition  in 
the  Code  ffapoleon.  No.  1101,  is  more  diffuse.  “ A contract,”  says 
that  code,  “ is  an  agreement,  by  which  one  or  more  persons  bind 
themselves  to  one  or  more  others,  to  give,  to  do,  or  not  to  do,  some 
thing.”  This  definition  is  essentially  the  same  with  that  in  Pothier, 
TraUi  des  Oblig.  No.  3.  In  the  Partidas,  part  S.  tit.  11.  law  1,,  a 
promise  is  defined  to  be  “ a verbal  agreement,  mutually  entered  into 
between  men,  with  an  intention  to  obligate  themselves  the  one  to 
the  other,  to  give  or  to  do  a certain  thing  agreed  upon.”  See  the 
translation  of  the  Partidas  on  Contracts  and  Sates,  hy  Messrs.  Moreau 
& Carleton,  New-Orleans,  1818.  The  Partidas  is  the  principal  code 
of  the  Spanish  laws,  compiled  in  Spain,  under  the  reign  of  Alphonse 
the  Wise,  in  the  middle  of  the  13th  century ; and  it  is  declared  by 
Voi..  II.  57 
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agreement  is  either  under  seal  or  not  under  seal.  If  under 
seal,  it  is  denominated  a specialty,  and  if  not  undersea],  an 
agreement  by  parol ; and  the  latter  includes  equally  rerbal 
and  written  contracts  not  under  seal.*  The  agreement  con- 
veys an  interest  either  in  possession,  or  in  action.  If,  for  in- 
stance, one  person  sells  and  delivers  goods  to  another  for  a 
price  paid,  the  agreement  is  executed,  and  becomes  complete 
and  absolute ; but  if  the  vendor  agrees  to  sell  and  deliver  at 
a future  time,  and  for  a stipulated  price,  and  the  other  party 
agrees  to  accept  and  pay,  the  contract  is  executory,  and  rests 
in  action  merely.  There  are  also  express  and  implied  con- 
tracts. The  former  exist  when  the  parties  contract  in  ex- 
press words,  or  by  writing;  and  the  latter  are  those  contracts 
which  the  law  raises  or  presumes,  by  reason  of  some  value 
or  service  rendered,  and  because  common  justice  requires  it. 

Every  contract,  valid  in  law,  is  made  between  parties 
having  sufficient  understanding,  and  age,  and  freedom  of 
will,  and  of  the  exercise  of  it,  for  the  given  case.  We  have 
already  considered  how  far  infants  and  married  women  are 
competent  to  contract.  The  contracts  of  lunatics  are  gene- 
rally void  from  the  period  at  which  the  inquisition  finds 
the  lunacy  to  have  commenced.'’  But  the  inquisition  is 
not  conclusive  evidence  of  the  fact ; and  the  party  aflected 
by  the  allegation  of  lunacy  may  gainsay  it  by  proof,  with- 
out first  traversing  the  inquisition.*  In  the  case  of  Baxter 
V.  The  Earl  of  Portsmouth,  the  K.  B.  went  quite  far  to- 
wards annihilating  the  plea  of  lunacy  in  the  case  of  fair 


the  translators  to  excel  every  other  body  of  law,  in  simplicity  of  atyle 
and  clearness  of  expression.  It  is  es.sentially  an  abridgment  of  the 
civil  law  ; and  it  appears  to  be  a code  of  legal  principles,  which  U at 
once  plain,  simple,  concise,  just  and  unostentatious  to  an  eminent 
degree. 

a Rann  v.  Hughes,  7 Term  Rej>.  3j0.  n.  Ballard  v.  Walker,  3 
Johns.  Ccs.  60. 

b Attorney  General  v.  I’arkliurst,  1 CA.  Cat.  112. 

c Jergason  v.  Pealey,  2 .]lk.  Rep.  412.  Faulder  v.  Silk,  3 Campb. 
je.  P.  Rep.  126.  Baxter  v.  Marl  of  Portsmouth,  3 Barytv.  t,-  Crtit. 
170.  2 Carr  Vit'jne,  176.  Den  v.  Clark,  5 llahUiCi  Rep.  217. 
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dealing ; for  they  held,  that  the  inquisition  of  lunacy  was 
not  admitted  to  form  any  defence,  on  the  ground  that  the 
goods  furnished  by  the  tradesman  were  suitable  to  the  con- 
dition of  the  defendant,  and  that  he  had  no  reason  to  sup- 
pose that  the  defendant  was  a lunatic.  So,  in  Niell  v. 
Morlty,*  the  master  of  the  rolls  held,  that  a court  of  equity 
would  not  interfere  to  set  aside  a contract  overreached  by 
an  inquisition  of  lunacy,  if  it  was  fair,  and  made  without 
notice  of  the  derangement. 

The  general  rule  is,  that  sanity  is  to  be  presumed  until 
the  contrary  be  proved ; and  when  an  act  is  sought  to  be 
avoided,  on  the  ground  of  mental  imbecility,  the  proof  of 
the  fact  lies  upon  the  person  who  alleges  it.  On  the  other 
hand,  if  a general  mental  derangement  be  once  established 
or  conceded,  the  presumption  is  shifted  to  the  other  side, 
and  sanity  is  then  to  be  shown.’’  The  party  himself  may 
set  up  as  a defence,  and  in  avoidance  of  the  contract,  that 
he  was  non  eompot  mentis  when  it  was  alleged  to  have  been 
made.  The  principle  advanced  by  Littleton  and  Coke,° 
that  a man  shall  not  be  heard  to  stultify  himself,  has  been 
properly  exploded,  as  being  manifestly  absurd,  and  against 
natural  justice.** 

The  rule  was  formerly,  that  intoxication  was  no  excuse, 
and  created  no  privilege  or  plea  in  avoidance  of  a contract  ;■ 
but  it  is  now  settled,  according  to  the  dictate  of  good  sense 
and  common  justice,  that  a contract  made  by  a person  so 
destitute  of  reason  as  not  to  know  the  consequences  of  his 
contract,  though  his  incompetency  be  produced  by  intoxi- 


a 9 Va.  478. 

b Sieinb.  part  2.  c.  3.  s.  4.  7.  Attorney  General  v.  Pamther, 
3 Bro.  441.  Lord  Erskine,  in  White  v.  Wilson,  13  Psi.  88.  Jack- 
son  T.  Vandusen,  6 ,/oAru.  i2ep.  144. 
e LiUUfon,  B.  405.  Beverley's  case,  4 Co.  123.  Co.  Lift.  247.  a. 
d Yates  v.  Boen,  Sir.  Rep.  1 104.  Lord  Holt,  in  Cole  v.  Robins, 
BulUr't  JV.  P.  172.  Webster  v.  Woodford,  3 Daif’e  Rep.  90. 
Mitchell  T.  Kingman,  5 Pick.  Rep.  431.  Rice  v.  Peet,  15  Johiu. 
Rep.  503. 
s Co.  LiU.  247.  a. 
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cation,  is  void.'  This  question  was  fully  and  ably  con- 
sidered in  Barratt  v.  Buxton and  it  was  decided,  that  an 
obligation,  executed  by  a man  when  deprived  of  the  exer- 
cise of  his  understanding  by  intoxication,  was  voidable  by 
himself,  though  the  intoxication  was  voluntary,  and  not 
procured  through  the  circumvention  of  the  other  party.' 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a contract, 
when  there  is  not  an  essential  privation  of  the  reasoning 
faculties,  or  an  incapacity  of  understanding  and  acting  in 
the  ordinary  affairs  of  life.  This  incapacity  is  now  the 
test  of  that  unsoundness  of  mind  which  will  avoid  a deed  at 
law.  The  law  cannot  undertake  to  measure  the  validity  of 
contracts  by  the  greater  or  less  strength  of  the  understand- 
ing ; and  if  the  party  be  compos  mentis,  the  mere  weakness 
of  his  mental  powers  does  not  incapacitate  him.'^  Weak- 
ness of  understanding  may,  however,  be  a material  circum- 
stance in  establishing  an  inference  of  unfair  practice  or  im- 
position ; and  it  would  naturally  awaken  the  attention  of  a 
court  of  justice  to  every  unfavourable  appearance  in  the 
case.  Nor  is  a person  born  deaf  and  dumb  to  be  deemed 
absolutely  non  compos  mentis,  though  by  some  of  the  an- 
cient authorities  he  was  deemed  incompetent  to  contract.* 
The  proposition  would  seem  to  be  a reasonable  one,  that 
every  such  person  was  prima  facie  incompetent,  inasmuch 


a lyord  Holt,  in  Cole  v.  Robins,  Bulier't  JV.  P.  Rep.  1*2.  Lord 
Ellenborougb,  3 Campb.  Rep.  33.  1 Slarkie't  JV.  P.  Rep.  126.  Sir 

William  Grant,  in  Cooke  v.  Claywortli,  18  Pet.  12.  Foot  v.  Tewks- 
bury, 2 Vermont  Rep.  97.  Prentice  v.  Achom,  2 Paige' t Rep.  30. 

b 2 Aikent'  Vermont  Rep.  167. 

e Drunkenness  rendered  a contract  void  by  the  civil  law.  Po- 
tkier,  TraiU  dei  Oblig.  49. 

d Osmond  v.  Fitzroy  3 P.  Wmt.  129.  Lord  Hardwicke,  in  Rennet 
v.  Vade,  2 Atk.  Rep.  324.  Ball  V.  Mannin,  1 Doxe'i  -V.  S.  Rep.  380. 

* Brower  v.  Fisher,  4 Johnt.  Ch.  Rep.  441.  Brnetun,  de  Excep- 
lionibui,  lib.  5.  c.  20.  Fleta,  lib.  6.  c.  40.  Bro.  tit.  E^heat,  pi.  4. 
The  civil  law  also  held  such  afflicted  persons  to  be  fit  subjects  for  a 
curator  or  guardian.  Intt.  1.  23.  24.  Ibid.  2.  IS.  3.  Vinniut  V 
Ferriere,  h.  t. 
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as  the  want  of  hearing  and  speech  must  exceedingly  cramp 
the  powers,  and  limit  the  range  of  the  human  mind.  But  it 
is  well  known,  by  numerous  and  affecting  examples,  that 
persons  deprived  of  the  faculty  of  speech  and  the  sense  of 
hearing,  possess  sharp  and  strong  intellects,  susceptible  of 
extensive  acquirements  in  morals  and  science. 

If  the  contract  be  entered  into  by  means  of  violence 
offered  to  the  will,  or  under  the  influence  of  undue  constraint, 
the  party  may  avoid  it  by  the  plea  of  duress ; and  it  is  re- 
quisite to  the  validity  of  every  agreement,  that  it  be  the  re- 
sult of  a free  and  bona  fide  exercise  of  the  will.  If  a per- 
son be  under  an  arrest  for  improper  purposes,  without  a 
just  cause  ; or  where  there  is  an  arrest  for  a just  cause,  but 
without  lawful  authority,  he  may  be  considered  as  under 
duress.  The  general  rule  is,  that  either  the  imprisonment 
or  the  duress  after  must  be  tortious  and  unlawful,  to  consti- 
tute duress  by  imprisonment. Nor  will  a contract  be 
valid  if  obtained  by  misrepresentation,  or  concealment,  or 
be  founded  in  mistake  as  to  the  subject  matter  of  the  con- 
tract. But  the  distinctions  under  this  head  will  be  con- 
sidered at  large  in  a subsequent  part  of  the  lecture. 

II.  The  lex  loci  as  to  contracts. 

Questions  have  frequently  arisen,  in  the  courts  of  justice 
in  this  country,  on  the  effect  to  be  given  to  foreign  laws, 
when  brought  into  view  in  discussions  concerning  personal 
rights  and  contracts.  The  inquiry  is,  how  are  contracts 
made  abroad  to  be  construed,  and  in  what  manner  and  to 
what  extent  are  they  to  be  enforced  and  discharged,  when 
the  law  of  the  country  in  which  they  were  made,  and  the 
law  of  the  country  in  which  performance  is  sought,  are  in 
collision.  The  subject  forms  a secondary  branch  of  the 


a Watkins  v.  Baird,  6 Matt.  Rep.  511.  Richardson  v.  Duncan,  3 
A!  //.  Rep.  508.  This  last  case  states,  that  even  an  arrest  for  a just 
cause,  and  under  lawful  authority,  may  amount  to  duress,  if  done  for 
unlawful  purposes. 
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law  of  nations ; and  the  rules  by  which  such  questions  are 
governed,  are  founded  on  the  ])rinciples  of  general  juris- 
prudence, and  are  incorporated  into  the  code  of  national 
law  in  all  civilized  countries.  The  principal  events  which 
produce  a conflict  in  respect  to  personal  rights  and  the  dis- 
tribution of  property,  between  the  laws  of  the  country  where 
the  judicial  discussions  arise,  and  the  laws  of  the  place  of 
the  party’s  domicil,  are  marriage,  death,  bankruptcy  and  the 
application  of  remedies.  \Vc  have  already  adverted  to  the 
subject,  (though  necessarily  in  the  brief  manner  which  the 
nature  of  the  present  undertaking  required,)  in  respect  to 
(he  efiects  of  foreign  suits  and  judgments  and  in  respect 
to  marriage,*’  divorce,'  infancy,'*  assignments  iu  bankrupt- 
cy,® the  discharge  of  insolvent  debtors,'  and  the  distribu- 
tion of  intestates’  eflects.t  A further  view  of  the  doctrine 
will  be  useful,  and  cannot  fail  to  be  interesting  to  the  stu- 
dent, in  its  application  to  contracts  at  large ; for  questions 
arising  on  the  ex-territorial  operation  of  statutes,  usages 
and  judicial  decisions,  are  becoming  frequent  and  delicate 
topics  of  discussion  in  our  American  law. 

A contract,  valid  by  the  law  of  the  place  where  it  is  made, 
is,  generally  speaking,  valid  every  where  jxire  gentium,  and 
by  tacit  assent ; and  on  this  broad  foundation  the  law  of 
contracts,  founded  on  necessity  and  commercial  conve- 
nience, is  said  to  have  been  originally  established.*'  If  the 
rule  were  otherwise,  the  citizens  of  one  country  could  not 
safely  contract,  or  carry  on  commerce,  in  the  territories  of 
another.  The  necessary  intercourse  of  mankind  requires 


a Supra,  IIS. 

6 Supra,  91.  183,184. 
e Supra,  106 — 118. 
d Supra,  233. 

« Supra,  404 — 408. 
f Supra,  392 — 393. 
g Supra,  67.  428 — 434. 

A Ex  hoe  jure  gentium  omnes  pene  conlrnclui,  inlroducii  euni — utu 
exigente  el  humanie  nccetiilaUbiu.  Imi.  1.  2.  2.  Pardtteut,  Droit 
Commercial,  tom.  v.  1482. 
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that  the  acts  of  parties,  valid  where  made,  should  be  re- 
cognised in  other  countries,  provided  they  be  not  contrary 
to  good  morals,  nor  repugnant  to  the  policy  and  positive 
institutions  of  the  state.* 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  dis- 
tinctions and  embarrassing  questions,  which  have  exercised 
the  skill  and  learning  of  the  earlier  and  most  distinguished 
civilians  of  the  Italian,  French,  Dutch  and  German  schools, 
in  their  discussions  on  highly  important  topics  of  inter- 
national law.*>  These  topics  were  almost  unknown  in  the 
£nglish  courts,  prior  to  the  time  of  Lord  Hardwickc  and 
Lord  Mansdeld ; and  the  Lnglish  lawyers  seem  generally  to 
have  been  strangers  to  the  discussions  on  foreign  law  by 
the  celebrated  jurists  in  continental  Europe.  When  the 
subject  was  introduced  into  Westminster  Hall,  the  only 
work  which  attracted  attention,  was  the  tract  in  Huber,  en- 
titled De  Conjlictu  Le^m,  and  which  formed  only  a brief 
chapter  in  his  voluminous  Prelectioni  on  the  Roman  law; 
and  yet  it  appears  that  the  very  great  diversity  of  laws  and 
usages  in  the  cities,  provinces  and  states  of  Germany,  Hol- 
land and  France,  had  produced  far  more  laborious  investi- 
gations on  the  subject.®  In  the  works  of  tlie  civilians  on 


a This  principle  of  public  law,  says  Toullier,  (Droit  Civil,  tom  x 
art.  80.  D.,)  is  well  explained  and  enforced  by  M.  Bayard,  in  the 
JVoucei/e  Colteclion  de  Jurisprudence,  tom.  ix.  759. ; and  which  he 
undertook  in  conjunction  with  M.  Camus. 

b Among  a host  of  jurists  who  have  displayed  their  research  and 
acuteness  on  those  subjects,  the  most  pre-eminent  arc,  Dumoulin, 
D'Argentro,  Burgundus,  Uodenburgh,  P.  & J.  Voet,  Boullenoia, 
Bouliier  and  Huberus;  and  their  respective  doctrines,  pretensions  and 
merits,  are  critically  and  ably  examined  by  Mr.  Livermore,  of  New- 
Orleans,  in  his  DUicrtalion  on  Personal  and  Real  Slalulet,  a work 
which  is  very  creditable  to  his  learning  and  vigorous  spirit  of  inquiry. 

c The  foreign  treatises  of  most  interest  on  the  doctrine  of  the  lex 
loci,  in  addition  to  that  of  H iiber,  arc  understood  to  be  Rodenburgb'a 
Traclatus  de  Jure  ijuod  Oritur  ex  Slaiuloriim  OicertHale,  P.  Voet’s 
De  SlalulU  Korumi^ue  concursu,  Hertius’  De  Collitione  Legwn,  and 
(i.  fi.  TillUb’  Dc  Confitclii  T.e^im.  Mr.  Henry  published  at  London, 
in  lO'ilj,  a Treatise  on  Foreign  Lute,  and  particularly  on  the  difference 
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the  continent  of  Europe,  the  application  of  the  law  of 
domicil  or  the  lex  loci  on  the  one  hand,  and  the  lex  fori  or 
ret  tita  on  the  other,  is  made  to  depend  on  the  distinction 
between  real  and  personal  statutes.  According  to  the 
understanding  of  an  American  lawyer,  a statute  means  an 
express  act  of  the  legislature  of  the  country ; but  the  jurists 
educated  in  the  schools  of  the  civil  law,  apply  die  term 
itaiute  to  any  particular  municipal  law  or  usage,  though 
resting  for  its  authority  on  judicial  decisions  or  the  practice 
of  nations.  A personal  statute  is  a law,  ordinance,  regula- 
tion or  custom,  the  disposition  of  which  affects  the  person, 
and  clothes  him  with  a capacity  or  incapacity,  which  he 
does  not  change  with  every  change  of  abode;  but  which, 
upon  principles  of  justice  and  policy,  he  is  assumed  to  carry 
with  him  wherever  he  goes.  A real  statute  affects  things 
as  used  in  contradistinction  to  persons ; and  their  operation 
is  necessarily  confined  within  territorial  limits,  or  ad  locum 
rei  sita.^  According*  to  this  distinction,  laws  regulating  the 
marriage  and  nuptial  contracts,  divorce,  the  period  of  infan- 
cy, and  the  disposition  of  personal  property,  are  personal 
statutes;  while  laws  regulating  the  descent,  transmission 
and  disposition  of  real  property,  and  the  nature,  extent 
and  limitation  of  civil  remedies,  are  real  statutes.  But  the 


bfitcecn  pertonal  and  real  tlalules,  and  it*  eff'ecl  on  foreign  judgment* 
and  contracli,  marriagiM  and  untie.  In  that  treatise  he  shows  himself 
to  be  a master  of  the  foreign  works  on  the  subject ; and  he  bestows 
particular  commendation  on  the  treatise  of  Rodenburgh.  But  there 
is  no  recent  work  that  displays  a more  thorough  and  familiar  ac- 
quaintance with  the  learning  peculiar  to  the  question,  than  the  dis- 
sertations of  Mr.  Livermore. 

a Mr.  Henry  and  Mr.  I.ivermore  have  become  so  completely  ini- 
tiated in  the  learning  of  the  Roman  civil  law,  as  to  use  the  terms 
real  and  pereonal  itatutcs,  ns  familiarly  as  an  English  lawyer  would  the 
words  real  and  personal  property.  I beg  leave,  however,  to  protest 
against  the  introduction  into  our  American  jurisprudence  of  such  a 
perversion  of  the  word  statute,  so  long  as  we  can  find  other  and  more 
appropriate  terms  to  distinguish  foreign  from  domestic  Jaw,  or  the 
law  of  the  domicil  from  the  law  of  the  territory. 
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difficulty  with  the  civilians  has  been  to  draw  a clear,  precise 
and  practical  line  of  distinction,  and  one  worthy  of  in- 
sertion in  the  code  of  international  jurisprudence,  between 
real  and  personal  statutes ; and  many  of  their  discussions 
are  involved  in  perplexity  and  confusion.  Merlin  arrives 
at  the  most  definite  and  intelligible  result.  In  his  view  of 
the  subject,  the  laws  which  regulate  the  condition,  capacity 
or  incapacity  of  persons,  are  personal  statutes;  and  those 
which  regulate  the  quality,  transmission  and  disposition  of 
property,  are  real  statutes.  The  test  by  which  they  may 
be  distinguished,  consists  in  the  circumstance,  that  if  the 
principal,  direct  and  immediate  object  of  the  law  he  to  re- 
gulate the  condition  of  the  person,  the  statute  is  personal, 
whatever  may  be  the  remote  consequences  of  that  condition 
upon  property.  But,  if  the  principal,  direct  and  imme- 
diate object  of  the  law  be  to  regulate  the  quality,  nature  and 
disposition  of  property,  the  statute  is  real,  whatever  may  be 
its  ulterior  effects  in  respect  to  the  person.* 

The  doctrine  in  question  may  be  considered,  1.  In  its 
application  to  the  obligation  and  construction  of  contracts ; 
2.  In  its  application  to  the  remedy. 

( 1 .)  There  is  no  doubt  of  the  truth  of  the  general  proposition, 
that  the  laws  of  a country  have  no  binding  force  beyond  its 
territorial  limits ; and  their  authority  is  admitted  in  other 
states,  not  exproprio  vigore,  but  ex  comitate ; or,  in  the  lan- 
guage of  Huberus,  guatenus  tine  prajudicio  indulgentium 
jieripotett.  Every  independent  community  will  judgefor  it- 
self, how  far  the  comitas  inter  communitatet  is  to  be  permitted 
to  interfere  with  its  domestic  interests  and  policy.  There 
are,  however,  certain  general  rules  in  respect  to  the  admission 
of  the  lex  loci  contractut,  which  have  been  illustrated  by 
jurists,  and  recognised  in  judicial  decisions,  and  to  which 
we  may  confidently  appeal,  as  being  of  commanding  influ- 
ence in  the  consideration  of  the  subject.  Thus,  it  may  be 
laid  down  as  the  settled  doctrine  of  public  law,  that  personal 


a Repertoire  de  Juritprudence,  tit.  AutoruaUon  MnritaU,  »■  10. 

VoL.  II.  58 
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contracts  are  to  have  the  same  validity,  ioterpretation  and 
obligatory  force  in  every  other  country,  which  they  have  in 
the  country  where  they  were  made,  or  were  to  be  executed. 
The  admission  of  this  principle  is  requisite  to  the  safe  in> 
tercourse  of  the  commercial  world,  and  to  the  due  preserva- 
tion of  public  and  private  confidence  ; and  it  is  of  very 
general  reception  among  nations.  Parties  are  presumed 
to  contract  in  reference  to  the  laws  of  the  country  in  which 
the  contract  is  made ; and  it  is  a maxim,  that  locut  regit 
actum,  unless  the  intention  of  the  parties  to  the  contrary  be 
clearly  shown.  It  is,  however,  a necessary  exception  to  the 
universality  of  the  rule,  that  no  people  are  bound  to  en- 
force or  hold  valid  in  their  courts  of  justice,  any  contract 
which  is  injurious  to  their  public  rights,  or  offends  their 
morals,  or  contravenes  their  policy,  or  violates  a public 
law.'*  It  is  a consequence  of  the  admission  of  the  lex  loci, 
that  contracts,  void  by  the  law  of  the  land  where  they  are 
made,  are  void  in  every  other  country.**  So,  also,  the  per- 
sonal incompetency  of  individuals  to  contract,  as  in  the 
case  of  infancy,  and  the  general  capacity  of  parties  to  con- 
tract, depend  upon  the  law  of  the  domicil.'  The  incorope- 
tency  of  a married  woman  to  contract  is  considered  by  the 
civilians  to  depend  upon  the  law  of  the  place  of  the  mar- 
riage.'*  Upon  the  doctrine  of  the  lex  loci,  nuptial  contracts. 


a flub.  Prxhc.  Jur.  Cir.  tom.  ii.  b.  I.  tit.  3.  de  Con/Uclu  Legwn. 
Voel,  ad  Pand.  lib.  5.  til.  I . e.  51.  Emerig.  dcM  Aa.  c.  4.  s.  8.  Vol_ 
i.  122.  Kamtt'  Principlet  of  Equity,  b.  3.  c.  8.  s.  4.  Van  Ucims* 
dyke  V.  Kane,  1 Gu//.  Rep.  371.  Harvey  v.  Richards,  1 Jtfawn’s 
jRe;).  381.  Le  Roy  v.  Crowninshield,  2 Alaion't  Rep.  151.  Blan- 
chard v.  Russell,  13  JUau.  Rep.  I.  Prentiss  v.  Savage,  Jbid.i6. 
Lodge  V.  Phelps,  1 Johns.  Cos.  139.  Saul  v.  his  Creditors,  17  Mar- 
tin’s Louis.  Rep.  5G9. 

b Alves  V.  Hodgson,  7 Term  Rep.  241.  Desebats  v.  Berquier, 
1 Binney'sRep.  336.  Houghton  v.  Page,  2 A".  U.  Rep.  42. 

c Male  V.  Roberts,  3 Esp.  .V.  P.  Rep.  163.  Pardessus,  Droit 
Comm.  tom.  v.  14  :2.  E.v  parte  Lewis,  1 Pes.  297.  Henry  on  Fo- 
reign Law,  96. 

d Henry  on  Foreign  Law,  37.  .50.,  cites  the  opinion  of  Grotius,  in 
a case  submitted  to  him  to  that  effect. 
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valid  by  the  law  of  the  place  where  made,  will  be  recog- 
nised and  enforced  by  the  courts  of  other  countries,  in  pro- 
per cases  ;*  and  as  personal  qualities  and  civil  relations  of 
a universal  nature,  such  as  infancy  and  coverture,  are  fixed 
by  the  law  of  the  domicil,  it  becomes  the  interest  of  all  na- 
tions mutually  to  respect  and  sustain  that  law. 

The  lex  loci  operates  not  only  in  respect  to  the  legality, 
obligation  and  construction  of  contracts,  but  also  as  to  their 
discharge.  Upon  tliis  principle,  the  discharge  of  a debtor 
under  the  bankrupt  or  insolvent  laws  of  the  country  where 
(he  contract  was  made,  and  the  parties  domiciled,  and  in 
cases  free  from  partiality  and  injustice,  is  a good  discharge 
in  every  other  country,  and  pleadable  in  bar.  The  same 
law  which  creates  the  charge,  is  to  be  regarded  when  it 
operates  in  discharge  of  the  contract.** 

But  if  a contract  be  made  under  one  government,  and  is 
to  be  performed  under  another,  and  the  parties  had  in  view 
the  laws  of  such  other  country  in  reference  to  the  execution 
of  the  contract,  the  general  rule  is,  that  the  contract,  in  re- 
spect to  its  construction  and  force,  is  to  be  governed  by 
the  law  of  the  country  or  state  in  which  it  is  to  be  executed.® 
This  exception  to  the  application  of  the  lex  loci  is  more  em- 
barrassed than  any  other  branch  of  the  subject,  by  distinc- 
tions and  jarring  decisions ; and  Ihe  notice  of  a few  of  them 
may  be  instructive,  and  serve  to  give  some  precision  to  the 
doctrine.  Thus,  it  is  said,  in  one  case,  that  the  days  of 
grace  allowed  upon  bills  of  exchange,  are  to  be  computed 


a Feavbert  v.  Turst,  Free,  in  CA.  207.  1 Bro.  P.  C.  30.  De- 

couche  V.  Savetier,  3 Johns.  Ch.  Ftp.  100. 

b Ballantine  v.  Goulding,  1 Cooks’s  13.  L.  347.  1st  cd.  Potter  v. 
Brown,  5 East's  Rep.  124.  Van  Raugh  v.  V'an  .Arsdaln,  3 Caine^ 
Rep.  154.  Smith  v.  Smith,  2 Johns.  Rep.  225.  Blanchard  v.  Rus- 
sell, 13  Mass.  Rep.  1.  Bradford  v.  Farrand,  Ibid.  18.  Van  Reims- 
dyke  v.  Kane,  I Galt.  Rep.  371.  I.e  Roy  v.  Crowninshield,  2 Ma- 
son's Rep.  151.  Green  v.  Sarmiento,  1 Peters’  U.  S.  Rep.  74. 

c Hub,  de  Cos\flictu  Legum.  f 'oet,  ad  Pand.  4.  1. 29.  Lord  Mans- 
field, in  Robinson  v.  Bland,  2 Burr.  Rep.  1077. 
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according  to  the  usage  of  the  place  in  which  they  are  to  be 
paid,  and  not  of  the  place  in  which  they  were  drawn,  for 
that  is  presumed  to  have  been  the  intention  of  the  parties  ;■ 
whereas,  by  the  general  understanding,  and  course  of  deci- 
sions and  practice,  the  drawer  or  endorser,  upon  the  re- 
turn of  a foreign  bill  under  protest,  pays  the  damages  al- 
lowed by  the  law  of  the  place  where  the  bill  was  drawn  or 
endorsed.'*  If  interest  be  not  stipulated  in  the  contract,  and 
the  money  be  payable  at  a given  time,  in  a different  territo- 
ry, and  there  be  a default  in  payment,  the  law  of  the  place 
of  payment  regulates  the  allowance  of  interest,  for  the  de- 
fault arises  there.  The  drawer  may,  consequently’,  be  liable 
to  one  rate  of  damages,  and  the  endorser  to  another,  if  he 
endorses  at  a different  place  ; for  every  endorsement  is  a new 
contract.®  If,  however,  the  rate  of  interest  be  specified  in 
the  contract,  and  it  be  according  to  the  law  of  the  place 
where  the  contract  was  made,  though  that  rate  be  higher 
than  is  lawful  by  the  law  of  the  place  where  payment  was 
to  be  made,  the  specified  rate  of  interest  at  the  place  of  the 
contract  will  be  allowed  by  the  courts  of  justice  in  that 
place,  for  that  is  part  of  the  substance  of  the  contract.*' 
The  general  doctrine  is,  that  the  law  of  the  place  where  the 
contract  is  made  is  to  determine  the  rate  of  interest,  when 
the  contract  specifically  gives  interest ; and  this  will  be  the 
case,  though  the  loan  be  secured  by  a mortgage  on  lands  in 
another  state,  unless  there  be  circumstances  to  show  that 
the  parties  had  in  view  the  laws  of  the  latter  place  in  respect 
to  interest.  When  that  is  the  case,  the  rate  of  interest  of 


n Videl  v.  Thompson,  1 1 Jifarlin'i  I-omt,  Rep.  23. 

6 Hendricks  v.  Franklin,  4 Johnt.  Rep.  1 19.  Graves  v.  Dash,  12 
Ibid.  17.  Slocum  v.  Pomeroy,  6 Crancb'i  Rep.  221.  Hazlehurst  v. 
Kean,  4 Yeatet'  Rep.  19. 

e Champnnt  v.  Lord  Kanelogh,  Free,  in  Ch.  128.  Fanning  v. 
Cooseqim,  17  Johnt.  Rep.  SI  1.  Henry  on  Foreign  Law,  S3. 

d Depau  v.  Humphreys,  20  Martin'e  Louit.  Rep.  >.  The  decision 
in  this  case  is  accompanied  with  a full  discussion  of  the  authorities  in 
the  English  and  American  law,  and  of  the  opinions  of  the  European 
continental  civilians. 
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the  place  of  payment  is  to  govern.*  So,  also,  according  to 
the  case  of  2'hompson  v.  Pottles,*'  it  would  seem  to  be  now 
the  received  doctrine  at  Westminster  hall,  that  the  rate  of 
interest  on  loans  was  to  be  governed  by  the  law  of  the  place 
where  the  money  was  to  be  used  or  paid,  or  to  which  the 
loan  had  reference ; and  that  a contract  made  in  London  to 
pay  in  America,  at  a rate  of  interest  exceeding  the  lawful 
interest  in  England,  was  not  a usurious  contract,  for  the 
stipulated  interest  was  parcel  of  the  contract.  This  ap- 
pears to  be  a liberal  relaxation  of  the  rigour  of  the  former 
rule  in  the  English  courts,  and  it  is  conformable  to  the 
American  cases.  The  rule  in  England  formerly  was,  that 
if  the  bond,  or  other  security,  was  taken  in  England,  no 
higher  rate  of  interest  than  English  interest  could  be  al- 
lowed, though  the  debt  was  secured  by  a mortgage  executed 
abroad,  upon  real  property  abroad,  and  the  bond  and  mort- 
gage specified  the  foreign  rate  of  interest.  The  courts  con- 
sidered that  if  the  rule  was  otherwise,  it  would  contravene 
the  policy  of  the  law,  and  sap  the  foundations  of  the  statutes 
of  usury.'  Whatever  may  be  the  general  and  ultimate  con- 
clusion on  this  point,  there  is  another  and  a stubborn  prin- 
ciple of  jurisprudence,  that  will  often  intervene,  and  act  with 
controlling  efDcacy.  This  principle  is,  that  when  the  lex 
domicilii  and  the  lex  fori  come  in  direct  collision,  the 
comity  of  nations  must  yield  to  the  positive  law  of  the  land. 
Jn  tali  conflictu  magis  est  ut  jus  nostrum  quam  jus  alienum 
servemusA 


a Pc  Wolf  V.  Johnson,  10  Whent.  Rep.  367.  Scofield  v.  Day,  20 
Johnt.  Rep.  102.  Quince  v.  Callender,  I Dettaut,  S.  C.  Rep.  160. 
b 2 Simon't  Rep.  194. 

c Stapleton  v.  Conway,  1 Vet.  428.  3 .itk.  Rep.  727.  S.  C.  Con- 
nor V.  Earl  Bellamont,  2 Atk.  Rep.  332.  Dewar  v.  Span,  3 rerm 
Rep.  425.  The  statute  of  14  Geo.  HI.  allowed  .securities  on  lands 
abroad  to  reserve  foreign  interest,  though  executed  in  England;  but 
that  statute  was  taken  strictly,  and  held  not  to  extend  to  personal  con- 
tracts. 

d Saul  V.  his  Creditors,  17  Martin's  Lome.  Rep.  569. 
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(2.)  Remedies  upon  contracts  are  regulated  and  pursued 
according  to  the  law  of  the  place  where  the  action  is  insti- 
tuted, and  the  lex  loci  has  no  application.  Actor  tequitur 
forum  ret.  This  is  the  rule  in  all  civilized  countries;  and 
it  has  become  part  of  the  jus  gentium.  The  comity  of 
nations  is  suiliciently  satisfied,  in  allowing  to  foreigners 
the  use  of  the  same  remedies,  and  to  the  same  extent,  that 
are  afforded  to  the  citizens  of  the  state.  Though  the  person 
of  the  debtor  should  therefore  be  exempted  from  arrest  by 
the  lex  loci,  yet  personal  arrest  will  be  permitted,  if  it  be  the 
practice  according  to  the  lex  fori.  If  a party  be  discharg- 
ed from  imprisonment  only,  he  remains  liable  to  arrest  for  the 
same  debt  in  another  state  ; for  imprisonment  relates  only 
to  the  remedy,  which  forms  no  part  of  the  contract.*  Jn  his 
quae,  respiciunt  litis  decisioncm,  servanda  cst  consuetudo  loci 
contractus.  At  in  his  qiiee  respiciunt  litis  ordinationem, 
edtenditur  consuetudo  loci  uhi  causa  agitur.'^  Upon  the 
principle  that  the  time  of  limitation  of  aetions  is  governed 
by  the  lex  fori,  a plea  of  the  statute  of  limitations  of  the 
state  where  the  contract  is  made,  is  no  bar  to  a suit  brought 
in  a foreign  court  to  enforce  the  contract;  though  a plea  of 
the  statute  of  the  state  where  the  suit  is  brought  is  a valid 
bar,  provided  the  time  of  the  residence  of  the  party  brings 
him  within  the  time  prescribed  by  the  statute.  The  period 


o Lodge  V.  Phelps,  1 Johnt.Cru.  139.  Smith  v.  Spinolla,  2 Johns. 
Rep.  198.  White  v.  Cnnfield,  7 tbid.  117.  Sicard  v.  Whale,  11 
Ibid.  194.  Whiltemore  v.  Adams,  2 Cowen's  Rep.  626.  Ilinkley  v. 
klarean,  3 Jtimon's  Rep.  88.  Titus  v.  Hobart,  5 Ibid.  378.  Wood- 
bridge  V.  W right,  3 Conn.  Rep.  523.  Atwater  v.  Townsend.  4 Ibid. 
47.  Wood  V.  Malin,  5 HaUled'i  Rep.  208.  Morris  v.  Edes,  11 
Martin's  Louis.  Rep.  730.  Webster  v.  Massey,  2 Wash.  Cir.  Rep. 
157. 

b Ranehin  sur  Guipape,  Qoeesl.  162.,  cited  in  Emerig.  des  Ass.  c. 
4.  s.  8.,  who  sanctions  the  distinction,  and  collects  the  opinions  of 
the  foreign  jurists  under  this  branch  of  the  law,  with  his  usual  variety 
and  immensity  of  erudition.  Mr.  Lauesat,  in  a note  to  his  edition  of 
Fonblanque’s  Treatise  of  Equity,  Phil.,  1831,  658 — 671.,  has  also  di- 
gested and  classified  the  leading  English  and  American  authorities 
on  the  subject  of  the  lex  loci,  with  accuracy  and  ability. 
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•ufficient  to  constitute  a bar  to  tlie  litigation  of  stale  de- 
mands, is  a question  of  municipal  policy  and  regulation, 
and  one  which  belongs  to  the  discretion  of  every  govern- 
ment, consulting  its  own  interest  and  convenience.  Though 
the  foreign  statute  of  limitation  may  have  closed  upon  the 
demand  before  the  removal  of  the  party  to  the  new  juris- 
diction, yet  it  will  be  unavailing.  To  guard,  however, 
against  the  inconvenience  of  sustaining  and  enforcing  state 
demands,  not  yet  barred  by  a residence  under  the  change 
of  domicil,  a presumption  of  payment  will  be  indulged,  and 
may  attach  to  and  destroy  the  right  of  recovery.* 

III.  Of  the  contideraiion. 

It  is  essential  to  the  validity  of  a contract,  that  it  be 
founded  on  a sniRcient  consideration.  There  must  be  some- 
thing given  in  exchange,  something  that  is  mutnal,  or  some- 
thing which  is  the  inducement  to  the  contract ; and  it  must 
be  a thing  which  is  lawful,  and  competent  in  value  to  sus- 
tain the  assumption.  A contract  without  a consideration  is 
a nudum  pactum,  and  not  binding  in  law,  though  it  may  be 
in  point  of  conscience  ; and  this  maxim  of  the  common  law 
was  taken  from  the  civil  law,  in  which  the  doctrine  of  con- 
sideration is  treated  with  an  air  of  scholastic  subtlety.'’ 


a Hub.  de  ConJUdu  T.e^tim,  B.  7.  l~od,  ad  Pand.  44.  3.  12. 
Lord  Karnes’  Equily,  b.  3.  c.  8.  «.  4.  Dnplein  v.  De  Roven,  2 t'em. 
Jlep.  540.  Nash  V.  Tupper,  1 Caine*’ iJcp.  402.  Riigglcs  v.  Keeler, 
3 Johns.  Rrp.  263.  Pearsall  v.  Dwight,  2 Jlnts.  Reji.  04.  Hall  v. 
Little,  14 /6i<i.  203.  Williams  v.  Jones,  13  East's  Rep.  439.  De- 
couche  V.  Savetior,  3 Johns.  Ch.  Rep.  218.  Medhury  v.  Hopkins,  3 
Conn.  Rep.  472.  Graves  v.  Graves,  2 Ribb.  207.  Le  Roy  v.  Crown- 
inshield,  3 Jtlason's  Rep.  151.  Union  Cotton  Manufactory  v.  Lob- 
dell,  19  Jttarlin’s  Louis.  Rep.  108.  Ersk.  Institutes,  vol.  ii.  581.  a.  48. 
Pothier.in  his  Traiti  de  ta  Prescription,  n.  251.,  thinks  that  the  lex 
loci,  and  not  the  lex /ori,  ought  to  govern  in  this  case ; but  the  con- 
trary conclusion  is  too  well  settled  to  be  now  questioned. 

b Dig.  19.  5.  5.  Sir  William  Bltckslonc,  in  his  Commentaries, 
vol.  ii.  444.,  has  borrowed  and  explained  the  distinctions  in  the  Pan- 
dects upon  the  four  species  of  contracts,  of  do  ut  des,  do  ul  facias. 
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Whether  the  agreement  be  verbal  or  in  writing,  it  is  still  a 
nude  pact,  anil  will  not  support  an  action,  if  a consideration 
be  wanting.  This  was  finally  settled  in  England,  in  the 
house  of  lords,  in  Rann  v.  Hughes,^  and  the  rule  has  been 
adopted,  and  probably  prevails  extensively,  in  this  country.*" 
The  rule,  that  a consideration  is  necessary  to  the  validity  of 
a contract,  applies  to  all  contracts  and  agreements  not  under 
seal,  with  the  exception  of  bills  of  exchange,  and  negotiable 
notes,  after  they  have  been  negotiated  and  passed  into  the 
hands  of  an  innocent  endorsee.  The  immediate  parties  to 
a bill  or  note,  equally  with  parties  to  other  contracts,  are 
affected  by  the  want  of  consideration;  and  it  is  only  as  to 
third  persons,  who  come  to  the  possession  of  the  paper  in 
the  usual  course  of  trade,  and  for  a fair  and  valuable  consi- 
deration, without  notice  of  the  original  defect,  that  the  want 
of  a consideration  cannot  be  alleged.”  The  rule,  with  this 
attending  qualification,  is  well  settled  in  English  and 
American  law,  and  pervades  the  numerous  cases  with  which 
the  books  abound.  . In  contracts  under  seal,  a considera- 
tion is  necessarily  implied  in  the  solemnity  of  the  iustru- 
inent ; and  fraud  in  relation  to  the  consideration  is  held  to 
be  no  defence  at  law  ; though  fraud,  in  respect  to  the  execu- 
tion of  the  specialty,  and  going  to  render  it  void,  is  a good 
defence.'’ 


/aeio  ul  dei,  and /acio  ut  facin$.  This  classification  of  contracts  em- 
braces all  those  engagements  which  relate  to  the  interchange  of 
commodities,  money,  or  labour,  as,  1.  Stipulations  mutually  to  give  ; 
2.  Stipulation  on  the  one  part  to  give,  in  consideration  of  something 
to  be  done  or  forborne  on  the  other  part ; 3.  Stipulation  on  the  one 
part  to  do  or  forbear,  in  consideration  of  something  to  be  given  on 
the  other  part ; 4.  Stipulations  mutually  to  do  or  forbear  to  do.  Each 
of  them  implies  a reciprocity  of  benefit. 

a 7 Term  Rep.  350.  note.  7 Bro.  P.  C.  S50.  S.  C. 

6 Burnet  v.  Bisco,  4 Johru.  Rep.  235.  Thacher  v.  Dinsmore,  5 
Jdati,  Rep.  301,  302.  Homer  v.  Hollenbeck,  2 Day's  Rep.  22. 
Cook  v.  Bradley,  7 Conn.  Rep.  57.  Brown  v.  Adams,  1 Sletcarl't 
JHa.  Rep.  51. 

e Bay  v.  Coddington,  5 Joknt.  Ch.  Rep.  54. 
d Dale  v.  Roosevelt,  9 Coven' t Rep.  307. 
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A valuable  consideration  is  one  that  is  either  a be* 
nefit  to  the  party  promising',  or  some  trouble  or  prejudice 
to  the  party  to  whom  the  promise  is  made.*  A mutual 
promise  amounts  to  a sufficient  consideration,  provided 
the  mutual  promises  be  concurrent  in  point  of  time ; and 
in  that  case  the  one  promise  is  a good  consideration  for  the 
other.  But  if  two  concurrent  acts  are  stipulated,  as  de- 
livery by  the  one  party  and  payment  by  the  other,  no 
action  can  be  maintained  by  either,  without  showing  a per- 
formance, or  what  is  equivalent  to  a performance,  of  bis 
part  of  the  agreement.  If  the  consideration  be  wholly  past 
and  executed  before  the  promise  be  made,  it  is  not  sufficient, 
unless  the  consideration  arose  at  the  instance  or  requeti  of 
the  party  promising ; and  that  request  must  have  been  ex- 
pressly made,  or  be  necessarily  implied,  from  the  moral  ob- 
ligation under  which  the  party  was  placed ; and  the  con- 
sideration must  have  been  beneficial  to  the  one  party,  or 
onerous  to  the  other.'’  A subsisting  legal  obligation  to  do 
a thing,  is  a sufficient  consideration  for  a promise  to  do  it; 
but  a moral  obligation  is  said  not  to  be,  of  itself,  a sufficient 
consideration  for  a promise,  except  in  those  cases  in  which 
a prier  legal  obligation  had  once  existed.'  Though  the 
consideration  of  natural  love  and  aflfection  be  sufficient  in  a 
deed,  yet  such  a consideration  is  not  sufficient  to  support 
an  executory  contract,  and  give  it  validity,  cither  at  law  or 


a Jones  V.  Ashburnham,4  EasVa  Rep.  455.  Lent  v.  Padelford,  Iff 
Mats.  Rep.  236. 

b Jenkins  v.  Tucker,  1 If.  RIacks.  Rep.  00.  I ivingston  v.  Rogers, 
1 Caines’  Rep.  584.  Comstock  v.  Smitli,  7 Johns.  Rep.  87.  Hicks 
V.  Bnrhans,  tO  Johns.  Rep.  243.  Wing  v.  Mill,  t Bamxo.  If  Aid. 
104. 

c Edwards  v.  Davis,  16  Johns.  Rep.  281.  Mills  v.  Wyman,  3 Pick, 
Rep.  207.  Cook  V.  Bradley,  7 Conn.  Rep.  57.  The  question  how 
far  a mere  moral  obligation  was  sufficient  to  raise  and  support  an 
assumpsit,  is  learnedly  and  clearly  stated  and  discussed,  in  tbe  note  to 
3 Bos.  if  Pvll.  249.,  and  the  note  to  16  Johm.  Rep.  28S. ; and  the 
conclusion  to  which  the  learned  editors  arrived,  seems  to  have  beeir 
fully  adopted  in  the  cases  referred  to. 

VoL  II.  59 


Digitized  by  Google 


466  OF  PERSONAL  PROPERTY.  (Part  V. 

in  equity.*  A promise  to  do  a thing  maybe  merely  gratui- 
tous, and  not  binding  ; yet,  if  the  person  promising  enters 
upon  the  execution  of  the  business,  and  does  it  negligently, 
or  amiss,  so  as  to  produce  injury  to  the  other  party,  an  ac- 
tion will  lie  for  this  misfeasance.'*  The  consideration  roust 
not  only  be  valuable,  but  it  must  be  a lawful  consideration, 
and  not  repugnant  to  law,  or  sound  policy,  or  good  morals. 
Ex  turpi  contractu  actio  non  oritur  ; and  no  person,  even  so 
far  back  as  the  feudal  ages,  was  permitted  by  law  to  stipu- 
late for  iniquity.*  The  reports,  in  every  period  of  the  Eng- 
lish jurisprudence,  abound  with  cases  of  contracts  held  ille- 
gal on  account  of  the  illegality  of  the  consideration ; and 
they  contain  striking  illustrations  of  the  general  rule,  that 
contracts  are  illegal  when  founded  on  a consideration  con- 
tra bonoi  mores,  or  one  against  the  principles  of  sound  po- 
licy, or  founded  in  fraud,  or  in  contravention  of  the  posi- 
tive provisions  of  some  statute  law.  If  the  contract  grows 
immediately  out  of,  or  is  connected  with  an  illegal  or  im- 
moral act,  a court  of  justice  will  not  enforce  it.  But  if  it 
be  unconnected  with  the  illegal  act,  and  founded  on  a new 
consideration,  it  may  be  enforced,  although  the  illegal  act 
was  known  to  the  party  to  whom  the  promise  was  made, 
and  he  was  the  contriver  of  the  illegal  act.*'  The  courts  of 


a Tate  V.  Hilbert,  2 yes.  jr.  III.  Pennington  v.  Gittings,  f Oili 
Johns.  208. 

h Coggs  V.  Bernard,  2 /.</.  linijm.  009, 
c Fiiz.  Jlbr.  tit.  Obligntion,  pL  13. 

d Toler  v.  Armstrong,  -1  H ash.  Cir.  Rep.  297.  In  Richardson  v. 
Mellish,  2 Bingham's  Rep.  229.,  Ch.  J.  Best  thought  that  the  courts 
had  gone  loo  far  in  setting  aside  contracts,  on  the  ground  that  they 
were  in  contravention  of  public  i>olicy,  and  that  the  objection  in  such 
cases  ought  to  bo  founded  on  some  clear  and  unquestionable  princi- 
ple, and  never  applied  to  doubtful  questions  of  policy.  They  should 
be  left  to  be  settled  by  legislative  discretion.  But  the  cases  are  uni- 
form in  declaring  the  principle,  that  if  a note  or  other  contract  be 
made  in  consideration  of  an  act  forbidden  by  law,  it  is  absolutely 
void.  14  Mass.  Rep.  322.  5 Johns.  Rtp.  327.  3 B heat.  Rep.  204, 
4 Peters'  U.  S.  Rip.  410.  Vide,  also,  ante,  vol.  i.  468. 
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justice  will  allow  the  objection,  that  the  consideration  of  the 
contract  was  immoral  or  illegal,  to  be  made  even  by  the 
guilty  party  to  the  contract ; for  the  allowance  is  not  for  the 
sake  of  the  party  who  raises  the  objection,  but  is  grounded 
on  general  principles  of  policy."  A particeps  criminis  has 
been  held  to  be  entitled,  in  equity,  on  his  own  application,  to 
relief  against  his  own  contract,  when  the  contract  was  ille- 
gal or  against  the  policy  of  the  law,  and  relief  became  ne- 
cessary to  prevent  injury  to  others.  It  was  no  objection, 
that  the  plaintiff  himself  was  a party  to  the  illegal  transac- 
tion.'’ But  if  a party  who  miiy  be  entitled  to  resist  a claim, 
on  account  of  its  illegality,  waives  that  privilege,  and  fulfils 
the  contract,  he  cannot  be  permitted  to  recover  the  money 
back  ; and  the  rule  that  polior  cst  conditio  defendeniis  will 
apply."  If,  however,  the  money  be  not  paid  over,  but  re- 
mains, in  its  transit,  in  the  bands  of  the  intermediate  stake- 
holders, the  law  will  not  permit  a third  person,  who  is  thus 
only  incidentally  connected  with  the  transaction,  to  set  up 
the  claim  of  illegality  in  the  contract  between  the  principal 
parties.  An  agent  cannot  shelter  himself  from  paying  over 
the  money  by  such  a plea,  and  the  money  advanced  may 
be  reclaimed.*!  When  the  transaction  is  of  such  a nature 
that  the  good  part  of  the  consideration  can  be  separated 
from  that  which  is  bad,  and  the  contract  depends  upon 
principles  of  the  common  law,  the  courts  will  make  the  dis- 
tinction ; for  “ the  common  law  doth  divide  according  to 
common  reason;  and,  having  made  tliat  void  that  is 


a Holman  v.  Johnson,  Coup.  Rep.  343.  Mackey  v.  Brownfield,  13 
Serg.  If  RauU,  241,  242.  Griswold  v.  Waddington,  16  Johns.  Rep. 
486.  Langton  v.  Hughes,  t Maule  if  Selu.  593.  Josephs  v.  Pebrer, 

3 Bamu).  tf  Cress.  639. 

h Eastbrook  v.  Scott,  3 I'ts.  456.  St.  John  v.  St.  John,  tl  Vet. 
£26.  Jackman  v.  Mitchell,  13  Vet.  581. 

e Howson  v.  Hancock,  8 Term  Rep.  575.  Burt  v.  Place,  6 
Couen’t  Rep.  431. 

J Cotton  V.  Thurland,  5 Term  Rep.  405.  Smith  v.  Bickmore, 

4 TawU.  Rep.  474.  Vischer  v.  Yates,  H Johtu.  Rep.  i3.  M‘A1- 
lister  V.  Hoffman,  16,S<rg.  If  Route,  147.  Hartleton  v.  Jackson, 
8 Bomw.  if  Crete.  221. 
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against  law,  lets  the  rest  stand. The  general  and  more 
liberal  principle  now  is,  that  whcilicr  any  matter,  void  by 
statute  or  by  the  common  law,  be  mixed  up  witli  good  mat- 
ter, which  is  entirely  independent  of  it,  the  good  part  shall 
stand,  and  the  rest  be  held  void  though,  if  the  part  which 
is  good  depends  upon  that  which  is  bad,  the  whole  instru- 
ment is  void,<’ 

IV.  Of  the  tubjeef  mailer  of  the  contract. 

A sale  is  a contract  for  the  transfer  of  property  from  one 
person  to  another,  for  a valuable  consideration ; and  three 
things  are  requisite  to  its  validity,  viz.  the  thing  sold,  which 
is  the  object  of  the  contract,  the  price,  and  the  consent  of 
the  contracting  parties.'' 

(1.)  The  thing  sold  must  have  an  actual  or  potential 
existence,  and  be  capable  of  delivery,  otherwise  it  is  not 
strictly  a contract  of  sale,  but  a special  or  executory  agree- 
ment.® If  the  subject  matter  of  the  sale  be  in  existence, 
and  only  constructively  in  the  possession  of  the  seller, 
as  by  being  in  the  possession  of  his  agent  or  carrier 
abroad,  it  is  nevertheless  a sale,  though  a conditional  or 
imperfect  one,  depending  on  the  future  actual  delivery.' 
Put  if  the  article  intended  to  be  sold  has  no  existence,  there 
can  be  no  contract  of  sale.  Thus,  if  A.  sells  his  horse  to 
B.,  and  it  turns  out  that  the  horse  was  dead  at  the  time, 
though  the  fact  was  unknow  n to  the  parties,  the  contract  is 
necessarily  void.  So,  if  A.,  at  New-York,  sells  to  B.  his 
house  and  lot  in  Albany,  and  the  house  should  happen  to 
have  been  destroyed  by  fire  at  the  time,  and  the  parties 


a 14  Htn.  VIII.  15.  Hub.  14.  I’igot's  case,  II  Co.  27.  b.  Green, 
wood  V.  Bishop  of  London,  5 Taunt.  Hep.  727. 

b Howe  V- Synge,  1 5 KoWa  Tfrp.  440.  Doe  v.  Pitcher,  6 Taunt. 
Rep.tibO.  Wiog  V.  Sliuttleworth,  13  Enti't  Rep.  87. 
c Biddcll  V.  Lcedor,  I Harnrr.  f,-  Crest.  327. 
ft  Pathier,  TraiU  du  Content  de.  Pente^  n.3. 

r Rondeau  t.  Wyatt,  2 H.  niarkt.  Rep.  f,3.  Murklow  v.  Man- 
gles, I TatmL  Rrp.  318.  Groves  v.  Ruck,  3 .Mnule  Sf  Selir.  178. 

/ Boyd  V.  Siflkin,  2 Camp.  Rep.  3jfi.  Withers  v.  I.ysB,  4 Ibid.  217. 
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equally  ignorant  of  the  fact,  tl)c  foundation  of  tlic  contract 
fails,  provided  tlie  house,  and  not  the  ground  on  wliich  it 
stood,  was  the  essential  inducement  to  tlic  jturchase.  The 
civil  law  comes  to  the  same  conclusion  on  this  point.”  But 
if  the  house  was  only  destroyed  in  part,  then,  if  it  was  de- 
stroyed to  the  value  of  only  half  or  less,  the  opinion  stated 
in  the  civil  law  is,  that  the  sale  would  remain  good,  and  the 
seller  would  be  obliged  to  allow  a ratable  diminution  of 
the  price.  Pothier  thinks,  however,''  that  in  equity  the 
buyer  ought  not  to  be  bound  to  any  part  or  modification  of 
the  contract,  when  the  inducement  to  the  contract  had  thus 
failed ; and  this  would  seem  to  he  the  reasoning  of  Papinian, 
from  another  passage  in  the  Pandects,®  and  it  is  certainly 
the  more  just  and  reasonable  doctrine.  The  Code  Napo- 
leon^ has  settled  the  French  law  in  favour  of  the  opinion  of 
Pothier,  by  declaring,  that  if  part  of  the  thing  sold  be  de- 
stroyed at  the  time,  it  is  at  the  option  of  the  buyer  to  aban- 
don the  sale,  or  to  take  the  part  preserved,  on  a reasonable 
abatement  of  price;  and,  I presume,  the  principles  con- 
tained in  the  English  and  American  cases  tend  to  the  same 
conclusion,  provided  the  inducement  to  the  purchase  be 
thereby  materially  affected. 

Where  the  parties  had  entered  into  an  agreement  for  the 
sale  and  purchase  of  an  interest  in  a public  house,  which 
was  stated  to  have  had  eight  years  and  a half  to  come,  and 
it  turned  out  on  examination  that  the  vendor  had  an  interest 
of  only  six  years  in  the  house,  Lord  Kenyon  ruled,®  that 
the  buyer  had  a right  to  consider  the  contract  at  an  end, 
and  recover  back  any  money  which  he  had  paid  in  part  per- 
formance of  the  agreement  for  the  sale.  The  buyer  had  a 
right  to  say  it  was  not  the  interest  he  had  agreed  to  pur- 
chase. So,  in  another  case,  and  upon  the  same  principle, 


a Dig.  18.  1.57. 

Tr(uU  du  Conlral  de  J’enie,  n.  4. 
c Dig.  18.  1.  58. 

J No.  1601. 

t Farrer  v.  Nightingal,  2 Eq>.  Rep.  639, 
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Lord  Eldon  held,''  that  if  A.  purchased  a horse  of  B., 
which  was  warranted  sound,  if  it  turned  out  that  he  was  un- 
sound, the  buyer  might  keep  the  liorse,  and  bring  an  action 
on  his  warrantee  for  the  diflercnce  in  value;  or  he  might 
return  the  horse,  and  recover  back  the  money  paid ; though, 
if  he  elected  to  pursue  that  course,  he  must  be  prompt  in 
rescinding  the  contract.''  There  are  other  cases,  however, 
in  which  it  has  been  held,*  that  it  was  no  defence  at  law  to 
a suit  on  a note  or  bill,  that  the  consideration  partially  fail- 
ed, by  reason  that  the  goods  sold  were  of  an  inferior  quali- 
ty, unless  clear  fraud  in  the  sale  be  made  out ; and  the 
courts  refer  the  aggrieved  party  to  a distinct  and  independent 
remedy.  But  if  a title  to  a part  of  the  chattels  sold  had  to- 
tally failed,  so  as  to  defeat  the  object  of  the  purchase,  as  if 
A.  should  sell  to  B.  a pair  of  horses  for  carriage  use,  and 
the  title  to  one  of  them  should  fail,  it  is  evident,  from  ana- 
logous cases,  that  the  wliole  purchase  might  be  held  void, 
even  in  a court  of  law.  In  the  case  of  a sale  of  several  lots 
of  real  property  at  auction,  the  purchaser  purchased  three 
lots,  and  paid  the  deposit  money,  but  the  title  to  two  of  the 
lots  failed ; and  Lord  Kenyon  ruled,''  that  it  was  one  entire 
contract  ; and  if  the  seller  failed  in  making  title  to  any  one 
of  the  lots,  the  purchaser  might  rescind  the  contract,  and 
refuse  to  take  the  other  lots.  The  same  principle  was  ad- 
vanced in  the  case  of  Judson  v.  JVass,<=  which  was  the  pur- 
chase of  several  lots  of  land  ; and  the  purchaser  was  held  to 
be  entitled  to  have  a perfect  title  according  to  contract, 
without  any  incumbrance,  or  he  might  disaffirm  the  sale, 
and  recover  back  his  deposit. 

On  the  subject  of  the  claim  to  a completion  of  the  pur- 
chase, or  to  the  payment  or  return  of  the  consideration  mo- 


o CurtU  V.  Hannay,  3 Etp.  Rep.  82. 

b Butler,  J.,  1 Term  Rt^.  130.;  and  in  Compton  v.  Burn,  Etp. 
Dig.  13. 

c Morgan  v.  Richardson,  1 Camp.  A".  P.  Rep.  40.  n.  Fleming  t 
Simpson,  Ibid.  Tye  v.  Uwynne,  2 Ibid.  346. 
d Chambers  V.  Griffiths,  I Etp.  Rep.  160. 
s 11  Johtu.Rep.  525. 
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ney,  in  a case  where  the  title,  or  the  essential  qualities  of 
part  of  the  subject,  fail,  and  there  is  no  charge  of  fraud,  the 
Jaw  does  not  seem  to  be  clearly  and  precisely  settled  ; and  it 
is  difficult  to  reconcile  the  cases,  or  make  the  law  harmo- 
nize on  this  vexatious  question.  Tlie  rules  on  this  branch 
of  the  law  of  sales  are  in  constant  discussion,  and  of  great 
practical  utility,  and  they  ought  to  be  distinctly  understood. 
It  would  seem  to  be  sound  doctrine,  that  a substantial  error 
between  the  parties  concerning  the  subject  matter  of  the 
contract,  either  as  to  the  nature  of  the  article,  or  as  to  the  con- 
sideration, or  as  to  the  security  intended,  would  destroy  the 
consent  requisite  to  its  validity.“  The  principles  which  go- 
vern the  subject,  as  to  defects  in  the  quality  or  quantity  of 
the  thing  sold,  require  a more  extended  examination  ; and 
they  are  the  same  in  their  application  to  sales  of  lands  and 
chattels. 

In  the  case  of  a purchase  of  land,  where  the  title  in  part 
fails,  the  court  of  chancery  will  decree  a return  of  the 
purchase  money,  even  after  the  purchase  has  been  carried 
completely  into  execution,  by  the  delivery  of  the  deed,  and 
payment  of  the  money,  provided  there  had  been  a fraudu- 
lent misrepresentation  as  to  the  title. But  if  there  be  no 
ingredient  of  fraud,  and  the  purchaser  is  not  evicted,  the 
insufficiency  of  the  title  is  no  ground  for  relief  against  a 
security  given  for  the  purchase  money,  or  for  rescinding 
the  purchase,  and  claiming  restitution  of  the  money.  The 
party  is  remitted  to  his  remedies  at  law  on  his  covenants  to 


a Thornton  v.  Kempstor,  5 Taunt.  Rep.  7B6.  Several  cases  on 
the  same  subject,  and  in  support  of  the  doctrine  in  the  text,  are  re- 
feried  to  in  1 Dell's  Com.  24a.  295.,  m notis,  as  having  been  decided 
in  the  Scotch  courts.  By  the  Civil  Code  of  Louinana,  art.  £496 — 
2519.,  a redhibitory  action  is  provided  for  the  avoidance  of  a sale,  on 
account  of  some  vice  or  defect  in  the  thing  sold,  which  renders  it 
either  absolutely  useless,  or  its  use  so  inconvenient  and  imperfect, 
that  it  must  bo  supposed  that  the  buyer  would  not  have  purchased 
it,  had  he  known  of  the  vice. 

6 Edwards  v.  M-Leary,  Cooper  s Eq.  Rep.  308.  Fenton  v.  Browne, 
14  Fes.  144. 
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insure  the  title.*  In  Fritbie  v.  Iloffnagle,^  the  purchaser, 
in  a suit  at  law  upon  his  note  given  to  the  vendor  for  the 
purchase  money,  was  allowed  to  show  in  his  defence,  in 
avoidance  of  the  note,  a total  failure  of  title,  notwithstand- 
ing he  had  taken  a deed  with  full  covenants,  and  had  not 
been  evicted.  But  the  authority  of  that  case,  and  the  doc- 
trine of  it,  were  much  impaired  by  the  supreme  court  in 
Maine,  in  a subsequent  case,  founded  on  like  circumstances;® 
and  they  were  afterwards  in  a degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  supreme  court  of  Mas- 
sachusetts in  Knapp  v.  LccA  The  same  defence  was  made 
to  a promissory  note  in  the  case  of  Grccnleaf  v.  Cook,”  and 
it  was  overruled,  on  the  ground  that  the  title  to  the  land, 
for  the  consideration  of  which  the  note  w'as  given,  had 
only  partially  failed ; and  it  was  said,  that  to  make  it  a 
good  defence  in  any  case,  the  failure  of  title  must  be  total. 
This  case  at  Washington  is  contrary  to  the  defence  set  up 
and  allowed,  and  to  the  principle  established,  in  the  case  of 
Gray  v.  Ilandkinson  but  it  seems  to  be  supported  by  the 
case  of  Fay  v.  ]Six,^  where  it  was  decided  by  the  English 
court  of  C.  B.,  that  a partial  failure  of  the  consideration  of 
a note  was  no  defence,  provided  the  quantum  of  damages 
arising  upon  the  failure  was  not  susceptible  of  definite  com- 


n Abbott  V.  Allen, 2 Johru.  Ch.  Rfjt.  S19.  Barkhamsted  v.  Case, 
5 Conn.  Rej).  528.  In  Brown  v.  Roves,  19  Jtlarlin's  Imuii.  Rep.  235. 
it  was  hold,  that  so  long  as  the  buyer  is  in  the  peaceable  and  undis- 
turbed possession  of  the  thing  sold,  he  cannot  withhold  payment,  on 
the  plea  of  a want  of  title  in  the  vendor.  By  the  civil  law,  also,  a 
purchaser  in  posse.=sion  could  not  rescind  the  contract,  nor  prose- 
cute the  vendor,  on  the  ground  of  no  title.  Code,  lib.  0.  tit.  45.  1.  3. 
Pothier,  Traill  du  Control  de  Venle,  art.  Prelim, 
b 1 1 Johnt.  Rep.  50. 

c Lloyd  V.  Jewell,  1 Greenlenf't  Rep.  352.  See,  also.  Wrinkle  v, 
Tyler,  15  Marlin' t Louie.  Rep.  111. 
d 3 Pick.  Rep.  452. 
e 2 Wheal.  Rep.  13. 

/ 1 Boy’f  Rep.  278. 
g 9 Moore  e Rep,  159. 
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putalion.  The  cases  are  in  opposition  to  each  other,  and 
they  leave  the  question  how  far,  and  to  what  extent,  a fail- 
ure of  title  be  a good  defence,  as  between  the  original  par- 
ties, to  an  action  for  the  consideration  money  on  a contract 
of  sale,  in  a state  of  painful  uncertainty.  I apprehend 
that  in  sales  of  land  the  technical  rule  remits  the  party 
back  to  his  covenants  in  his  deed ; and  if  there  be  no  ingre- 
dient of  fraud  in  the  case,  and  the  party  has  not  had  the 
precaution  to  secure  himself  by  covenants,  he  has  no  remedy 
for  his  money,  even  on  a failure  of  title.  This  is  the  strict 
English  rule,  both  at  law  and  in  equity ; and  it  applies 
equally  to  chattels,  when  the  vendor  sells  without  any  aver- 
ment of  title,  and  without  possession.'^  In  sales  of  chattels, 
the  purchaser  cannot  resist  payment  in  cases  free  from 
fraud,  while  the  contract  continues  open,  and  he  has  posses- 
sion. But  in  this  country  the  rule  has  received  very  con- 
siderable relaxation.  In  respect  to  lands,  the  same  rule 
has  been  considered  to  be  the  law  in  New-York  while,  on 
the  other  hand,  in  South  Carolina,  their  courts  of  equity 
will  allow  a party  suffering  by  the  failure  of  title,  in  a case 
without  warranty,  to  recover  back  the  purchase  money,  in 
the  sale  of  real  as  well  as  of  personal  estates.<= 

In  cases  where  the  consideration  had  totally  failed,  the 
English  courts  have  admitted  that  fact  to  constitute  a good 
defence  between  the  original  parties  to  a bill  of  exchange ; 
though  a partial  failure  of  the  consideration  is  no  defence.'* 
But  in  New-York  a partial  as  well  as  total  failure  of  the 


a TanfieldjCh.  Baron,  in  Roswell  V.  Vaughan,  Cro.  ya«.  196.  Me- 
dina V.  Stoughton,  1 Salk.  Rep.  211.  Bree  v.  Holbecb,  Doug.  Rep. 
634.  Lord  Alvanley,  in  Johnson  v.  Johnson,  3 Boi.  Sf  Pull.  170. 
Urmston  V.  I’ate.  cited  in  Sugden'e  Laa  of  Pendore,  3d  ed.  346, 
317.,  and  in  4 Cruite'e  Dig.  90.,  and  in  Cooptr’e  Eq.  Rep.  311.  1 

Fonb.  366.  n. 

6 Frost  V.  Raymond,  2 Cainte'  Rep.  108.  Abbott  v.  Allen,  t 
Johns.  Ch.  Rep.  523.  Gouverneur  v.  Elmendorf,  hjohnt.  Ch.  Rep. 
84. 

e Tucker  v.  Gordon,  4 Eq.  Rep.  S.  C.  53.  58, 
d Morgan  v.  Richardson,  1 Camp.  JV.  P.  Rep.  40.  n.  Tye  v. 
Gwynne,  2 JUd.  346. 

VoL.  II.  60 
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consideration,  may  be  given  in  evidence  by  the  maker  of  a 
note,  to  defeat  or  mitigate,  as  the  case  may  be,  the  recovery.* 
So,  the  true  value  of  articles  sold  may  be  shown  in  reduc- 
tion of  the  price,  in  cases  of  sales  with  warranty,  or  repre- 
sentation, as  well  as  in  cases  of  fraud  ; and  this  is  allowed  to 
avoid  circuity  of  action. In  Louisiana,  the  failure  of  con- 
sideration either  in  whole  or  in  part,  in  a contract  of  sale, 
has  been  held  to  be  a defence  as  far  as  it  goes,  on  the  prin- 
ciple that  matters  which  diminish,  as  well  as  those  which 
destroy  the  demand,  may  be  pleaded  in  defence  of  the  suit.* 
The  discovery  by  the  vendee,  before  payment,  of  incum- 
brances, is  also  held,  in  Pennsylvania,  to  be  a valid  defence, 
in  a suit  for  the  purchase  money,  to  the  amount  of  the  incum- 
brance, whether  there  existed  a general  or  special  warranty.^ 
The  defendant  may,  by  way  of  defence,  show  a breach  of 
warranty  as  to  the  quality  of  articles  sold,  without  cither  re- 
turning them  or  giving  notice  to  the  vendor  to  take  them 
away.®  In  Virginia,  it  was  provided  by  statute,  in  1830, 
that  a defendant  might  allege  by  way  of  plea,  not  only 
fraud  in  the  consideration  or  procurement  of  any  contract, 
but  any  such  failure  in  the  consideration  thereof,  or  any 
such  breach  of  warranty  of  the  title  or  soundness  of  person- 
al property,  as  would  entitle  the  defendant,  in  any  form  of 
action,  to  recover  damages  at  law,  or  to  relief  in  equity. 
The  rule  in  Ohio  is,  that  the  fraud  must  go  to  the  whole 
consideration,  or  the  payment  of  a note  cannot  be  avoided 
at  law,  upon  the  ground  of  fraud.'  This  is  also  the  law  in 
Kentucky,  and  a plea  going  only  to  a part  of  the  consi- 
deration is  bad.< 


a Hills  V.  Bannister,  8 Cnwtn't  Rtp.  31. 

b M'Allister  v.  Read,  4 WendelV$  Rep.  483.  Miller  v.  Smith,  I 
Jtfofon’*  Rep.  437. 

c Evans  v.  Gray,  12  Martin's  Louis.  Rep.  475. 647. 
d Christy  v.  Reynolds,  and  Tod  v.  Gallagher,  16  Serg.  Ratele, 
258.  261. 

e Steigleman  v.  Jeffries,  I Serg.  Rautle,  477. 
f Harlan  v.  Read,  3 Ohio  Rep.  28.5. 

g Delany  v.  Vaughan,  3 Bilb,  379.  Wallace  v.  Batlon,  Ibii>,  168. 
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There  has  been  ranch  discussion  and  diversity  of  opinion 
on  the  subject  of  rescinding  and  of  enforcing  the  specidc  per- 
formance of  contracts,  in  the  cases  of  partial  failure  of  the 
consideration.  In  one  case,*  Lord  Kenyon  observed,  when 
sitting  in  chancery,  that  (he  court  had  gone  great  lengths  in 
compelling  parties  to  go  on  with  purchases,  contrary  to 
their  original  agreement  and  intention ; but  he  said,  a case 
might  be  made  out  sufficient  to  put  an  end  to  the  whole  con- 
tract, when  the  seller  could  not  make  a good  title  to  part  of 
the  subject  sold.  In  the  case  of  the  Cambridge  wharf,  the 
seller  made  title  to  all  the  estate  but  the  wharf,  and  that 
part  of  the  land  was  the  principal  object  of  the  buyer  in 
making  the  purchase ; and  the  buyer,  who  had  contracted 
for  the  house  and  wharf,  was  compelled  to  complete  the 
purchase  without  the  wharf.  But,  as  Lord  Kenyon  truly 
observed,  that  was  a determination  contrary  to  all  justice  and 
reason.  There  have  been  a number  of  hard  cases  in  chan- 
cery,>>  and  in  which  performance  has  been  enforced,  though 
there  was  a material  variance  between  the  actual  and  sup- 
posed circumstances  of  the  subject,  and  when  those  circum- 
stances were  wanting  which  were  the  strong  inducement  to 
the  contract.  These  cases  had  gone  to  such  extravagant 
lengths,  that  Lord  Erskine  declared‘s  he  would  not  follow 
them,  nor  decree  specific  performance  when  the  main  in- 
ducement to  the  purchase  had  failed.  In  many  cases,  how- 
ever, where  the  title  proves  defective  in  a part,  or  to  an  ex- 
tent not  very  essential,  specific  performance  will  be  decreed, 
with  a ratable  reduction  of  the  purchase  money,  by  way  of 
compensation  for  the  deficiency.'' 

The  good  sense  and  equity  of  the  law  on  this  subject  is, 
that  if  the  defect  of  title,  whether  of  lands  or  chattels,  be  so 


o Poole  V.  Sliergold,  1 Cox'tCat,  273. 

b Several  cases  of  that  kind  arc  alluded  to  by  Lord  Eldon,  in 
6 Ve$.  673. : and  see,  also,  Oldfield  v.  Round,  5 Ibid.  508. 
c Halsey  v.  Grant,  13  Va.  78.  Stapylton  v.  Scott,  Ibid.  426. 
d Milligan  v.  Cooke,  16  Vet.  1.  King  v.  Bardeau,  6 Jobnt,  Ch. 
Rep.  38.  Smith  v.  Tolcher,  4 Ruuell't  Rep.  305, 
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great  as  to  render  the  thing  sold  unfit  for  the  use  intended, 
and  not  witiiin  the  inducement  to  the  purchase,  the  pur- 
chaser ought  not  to  be  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether.  This  is  the  principle  allu- 
ded to  by  Pothier,  and  repeated  by  Lord  Erskine  and  Lord 
Kenyon.  In  South  Carolina,  it  has  been  held,  that  if  the 
deficiency  in  the  quantity  of  land  be  so  great  as  to  defeat 
tbe  object  of  the  purchase,  the  vendee  may  rescind  the  bar- 
gain ; and  if  the  defects  were  not  so  great  as  to  rescind  tiie 
contract  entirely,  there  might  be  a just  abatement  of  price  ; 
and  this  doctrine  was  applied  equally  to  defects  in  the 
quantity  and  quality  of  land,  and  for  unsoundness  and  de- 
fects in  personal  property.*  The  same  principle  was  de- 
clared in  Pennsylvania,  in  the  case  of  Stoddart  v.  Smith,*’ 
on  a contract  for  the  purchase  of  land.  If  there  be  a failure 
of  title  to  part,  and  that  part  appears  to  be  so  essential  to 
the  residue,  that  it  cannot  reasonably  be  supposed  the  pur- 
chase would  have  been  made  without  it,  as  in  the  case  of 
the  loss  of  a mine,  or  of  water  necessary  to  a mill,  or  of  a 
valuable  fishery  attached  to  a parcel  of  poor  land,  and  by 
the  loss  of  which  the  residue  of  the  land  was  of  little  value, 
the  contract  may  be  dissolved  in  Mo.  But  the  court,  in 
the  last  case,  limited  very  much  the  right  of  rescinding  a 
contract  for  a partial  failure  of  title ; for  if  the  sale  was  of 
lots  in  different  parts  of  a city,  it  was  not  dissolved  by  the 
failure  of  title  to  some  of  the  lots,  not  adjoining  or  particu- 
larly connected  with  the  others,  nor  essential  to  their  use  or 
enjoyment.  It  is  to  be  regretted,  that  the  embarrassment 
and  contradiction  which  accompany  the  English  and  Ameri- 
can cases  on  this  subject  cannot  be  relieved,  by  the  estab- 
lishment of  some  clear  and  definite  rule,  like  that  declared 
in  France,  which  shall  be  of  controlling  influence  and  uni- 
versal reception. 


a Pringle  v.  Witten,  1 Bay's  Rep.  256.  Grey  v.  Handkinson, 
Ibid.  278.  Glover  v.  Smith,  1 Eg.  Rep.  S.  C 433.  Wainwright  r. 
Read,  Ibid.  573.  Tunno  v.  Flood,  1 MCord's  Rep.  121. 
b i Bitiney's  Rep.  355.  363. 
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(2.)  The  price  is  an  essential  ingredient  in  the  contract 
of  sale ; and  it  must  be  fixed,  or  be  susceptible  of  being  as- 
certained in  the  mode  prescribed  by  the  contract,  without 
further  negotiation  between  the  parties.  Pretium  constitui 
oporlet,  nam  nulla  emplio  sine  pretio  esse  potest.^ 

(3.)  Mutual  consent  is  requisite  to  the  creation  of  the 
contract;  and  it  becomes  binding  when  a proposition  is 
made  on  one  side  and  accepted  on  the  other.  The  nego- 
tiation may  be  conducted  by  letter,  as  is  very  common  in 
mercantile  transactions ; and  the  contract  is  complete  when 
the  answer  containing  the  acceptance  of  a distinct  proposi- 
tion is  despatched  by  mail  or  otherwise,  provided  it  be 
done  with  due  diligence  after  the  receipt  of  the  letter  con- 
taining the  proposal,  and  before  any  intimation  is  received 
that  the  offer  is  withdrawn. ’’  On  the  other  hand,  if  A. 
makes  an  offer  to  B.,  and  gives  him  a specified  time 
for  an  answer,  A.  may  retract  before  the  offer  is  accepted, 
on  the  ground  that  until  both  parties  are  agreed,  it  is  no  con- 
tract, and  either  of  them  has  a right  to  recede,  and  one 
party  cannot  be  bound  without  the  other.° 


a Insl.  3.  24. 

b Adams  v.  I.indsell,  I Bamto.  If  Aid.  6RI. 

e Paine  v.  Cave, 3 Term  148.  Cook  v.  Oxley,  thid.  653. 
Rutledge  v.  Grant,  4 Bing.  Rrp.  853.  Gravier  v.  Gravier,  5 Mar- 
tin’i Louu.  Rfp.  206. 

The  Roman  law  gave  an  action  to  one  who  did  any  thing  proper 
and  beneficial  to  the  estate  of  another,  who  was  absent  and  ignorant 
of  it ; and  it  went  on  the  ground  of  a positive  benefit  conferred,  and 
of  the  equity  of  not  permitting  one  man  to  profit  by  the  labour  of 
another  without  compensation.  Dig.  3.  5.  2.  The  supreme  court 
in  Louisiana  has  followed  this  principle.  Police  Jury  v.  Hampton, 
Martin’ i Tdntu.  Rep.  398.  But  there  is  no  principle  in  the  Eng- 
lish law  which  would  support  such  an  action  for  compensation,  on 
the  footing  of  a contract.  See  infra  ad  Jinem,  as  to  the  effect  of 
death  on  the  validity  of  a contract  not  already  conaammated. 
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V.  Of  the  implied  tcarranty  of  the  articles  sold. 

In  every  sale  of  a chattel,  as  one’s  own  property,  if  the 
possession  be  at  the  time  in  another,  and  there  be  no  cove- 
nant or  warranty  of  title,  the  rule  of  caveat  emptor  applies, 
and  the  party  buys  at  his  peril. » But  if  the  seller  has  pos- 
session of  the  article,  and  he  sells  it  as  his  own  property,  he 
is  understood  to  warrant  the  title.^  A fair  price  implies  a 
warranty  of  title  ; and  the  purchaser  may  have  a satisfaction 
from  the  seller,  if  he  sells  the  goods  as  his  own,  and  the  title 
proves  deficient.  This  was  also  the  rule  of  the  civil  law  in 
all  cases,  whether  the  title  wholly  or  partially  failed.'  But 
with  regard  to  the  quality  or  goodness  of  the  articles  sold, 
the  seller  is  not  bound  to  answer,  except  under  special  cir- 
cumstances, unless  he  expressly  warranted  the  goods  to  be 
sound  and  good,  or  unless  he  hath  made  a fraudulent  repre- 
sentation concerning  them  ; and  the  common  law  very  rea- 
sonably requires  the  purchaser  to  attend,  when  he  makes  bis 
contract,  to  those  qualities  of  the  article  he  buys,  which  are 
supposed  to  be  within  the  reach  of  his  observation  and  Judg- 
ment, and  which  it  is  equally  his  interest  and  his  duty  to 
exert.  This  distinction  between  the  responsibility  of  the 
seller  as  to  the  title,  and  as  to  the  quality  of  goods  sold,  is 
well  established  in  the  English  and  American  law."*  In  Seixas 


a Tsnfield,  Ch.  Baron,  Cro.  Jar.  197. 

6 Medina  v.  Stoughton,  I Ld.  Raym.  593.  1 Salk.  Rep.  210. 

e 2.  1. 

d Co.  Lilt.  102.  a.  2 Blacks.  Com.  452.  Bacon’s  Abr.  tit.  Action 
on  the  Case,  E.  Comyn  on  Contracts,  vol.  ii.  263.  Doug.  Rep.  20. 
Parkinson  v.  Lee,  2 East's  Rep.  314.  Defreeze  v.  Trumper,  1 
Johns.  Rep.  TtA.  Johnston  v.  Cope,  3 //arr.  JoAn*.  89.  Wilson 
T.  Shackleford,  4 /londolpA'i  Rep.  5.  Dean  v.  Mason,  4 Cann,  Rtp. 
428.  Boyd  v.  Bopst,  2 Dolt.  Rep.  91.  Emerson  v.  Brigham,  10 
Mass.  Rep.  197.  Swell  v.  Colgate,  20  IJohns.  Rtp,  196.  Kiromel 
V.  Litchly,  3 Yeales'  Rep.  262.  Willing  v.  Consequa,  1 Peters'  Rtp. 
317.  12  Serg.'Sf  Rawtr,  181.  Tilghman,  Ch.  J.,  Chism  v.  Woods, 
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V.  Wood,'  the  rule  was  examined,  and  declared  to  be,  that 
if  there  was  no  express  warranty  by  the  seller,  or  fraud  on 
bis  part,  the  buyer,  who  examines  the  article  himself,  must 
abide  by  all  losses  arising  from  latent  defects,  equally  un- 
known to  botii  parties;  and  the  same  rule  was  again  de- 
clared in  Sicett  v.  Colgate.''  There  is  no  doubt  of  the  ex- 
istence of  the  general  rule  of  law,  as  laid  down  in  Seixat  v. 
Wood ; and  the  only  doubt  is,  whether  it  was  well  applied 
in  that  case,  where  there  was  a description  in  writing  of 
the  article  by  the  vendor,  which  proved  not  to  be  correct, 
and  from  which  a warranty  might  have  been  inferred.  Bnt 
the  rule  fitly  applies  to  the  case  where  the  article  was  equal- 
ly open  to  the  inspection  and  examination  of  both  parties, 
and  the  purchaser  relied  on  his  own  information  and  judg- 
ment, without  requiring  any  warranty  of  the  quality ; and 
it  does  not  reasonably  apply  to  those  cases  where  the  pur- 
chaser has  ordered  goods  of  a certain  character,  or  goods  of 
a certain  described  quality  are  offered  for  sale,  and  when 
delivered,  they  do  not  answer  the  description  directed  or 
given  in  the  contract.  They  are  not  the  articles  which  the 
vendee  agreed  to  purchase  ; and  if  there  be  no  opportunity 
for  inspection,  there  is  an  implied  warranty  that  the  article 
is  saleable.*:  When  goods  are  discovered  not  to  answer 


1 Hard.  Ken.  Rep.  531.  Lanier  v.  Auld,  1 Murphy't  Rep. 
Erwin  r.  Maxwell,  2 Ibid.  245.  Westmoreland  v.  Dixon,  4 Hay- 
wood't  Tenn.  Rep.  227.  Barrett  v.  Hall,  1 Aikem'  Rep.  269. 

a 2 Catn«>’  Rep.  48.  Welsh  v.  Carter,  1 Wendell' t Rep.  185. 
S.  P. 

b 20  Johnt.  Rep.  1 96. 

c Laing  v.  Fidgeon,  6 Taunt.  Rep.  lOU.  Weal!  ».  King,  12  Eatl't 
Rep.  452.  Gardiner  v.  Gray,  4 Camp.  AT.  P.  Rep.  144.  Bridge  v. 
Waine,  1 Stark.  JV.  P.Rep.  104.  Hastings  v.  Lovering,  2 Pick. 
Rep.  214.  Woodworth,  J.,  in  Swett  v.  Colgate,  £0  Johnt.  Rep.  204. 
The  recent  English  cases  of  Gray  v.  Cox,  and  Jones  v.  Bright,  (4 
Bamu,  If  Crest.  108.  4 Camp.  Jf.  P.  Rep.  144.)  give  countenance 
to  the  more  extended  doctrine  of  the  civil  law,  that  on  the  sale  of 
an  article  there  is  an  implied  warranty  that  it  is  merchantable,  or 
fit  for  the  purpose  declared.  But  this  is  not  the  English  law.  There 
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the  order  given  for  them,  or  to  be  unsound,  the  purchaser 
ought  immediately  to  return  them  to  the  vendor,  and  give 
him  notice  to  take  them  back,  and  thereby  rescind  the  con- 
tract; or  he  will  be  presumed  to  acquiesce  in  the  quality  of 
the  goods'  In  the  case  of  a breach  of  warranty,  he  may 
sue  upon  it  without  returning  the  goods ; but  he  must  re- 
turn them  and  rescind  the  contract  in  a reasonable  time,  be- 
fore he  can  maintain  an  action  to  recover  back  the  price.** 
An  offer  to  return  the  chattel  in  a reasonable  time,  on  breach 
of  warranty,  is  equivalent  in  its  effect  upon  the  remedy  to 
an  offer  accepted  by  the  seller,  and  the  contract  is  rescind- 
ed.' But  a contract  cannot  be  rescinded  without  mutual 
consent,  if  circumstances  be  so  altered  by  a part  execution, 
that  the  parties  cannot  be  put  in  statu  <pio\;  for  if  it  be  re- 
scinded at  all,  it  must  be  rescinded  in  toto.'^  The  parties  to 
a contract  may  rescind  it  at  any  time  before  the  rights  of 
third  persons  have  intervened  ; but  a resale  of  the  disputed 
article  does  not  of  itself  rescind  the  contract,  or  destroy  the 
right  to  damages  for  nonperformance  of  the  contract,  to  the 
extent  of  the  loss  in  a resale,  provided  the  same  be  made 
afier  default  and  due  notice." 

In  South  Carolina  and  Louisiana,  the  rule  of  the  civil  law 
is  followed,  and  a sale  for  a sound  price  is  understood  to 
imply  a warranty  of  soundness  against  all  faults  and  defects.^ 


is  not  an  implied  condition  in  every  sale  that  the  commodity  ahall  be 
good  and  merchantable  ; though  from  usage,  or  the  custom  oftrade, 
such  a warranty  may  be  inferred,  when  goods  are  bought  fora  spe- 
cific purpose.  In  the  London  Lain  Mugiuine,  No.  7.  19S — 197., 
this  subject  is  fully  and  ably  discussed, 
a Fisher  v.  Samuda,  1 Camp.  JV.  P.Rep.  190. 

6 Fielder  V.  Starkin,  1 //.  Dlackt.  Rep.  17.  Weston  v.  Downes, 
Doug.  Rep.  23.  Towers  v.  Barrett,  1 Term  Rep.  133.  Curtis  v. 
Hannay,  3 Eip.  Rep.  82. 
e Thornton  v.  Wynn,  12  Wheal.  Rep.  183. 
d Hunt  V.  Sylk,  5 Eatl't  Rep.  449. 

e Sands  Sc.  Crump  v.  Taylor,  5 Johns.  Rep.  395.  Maclean  v. 
Dunn,  4 Bingham’s  Rep.  722. 

/ Timrod  v.  Shoalbred,  1 Bay  s Rep.32i.  Whiteheld  v.  M'Leod, 
2 Ibid.  330.  Le.-ter  V.  Graham,  I Const.  Rrp.  S.  C.  182.  Craw- 
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The  same  rule  was  for  many  years  understood  to  be  the 
law  in  Connecticut ; but  if  it  did  ever  exist,  it  was  entirely 
overruled  in  Dean  v.  Mason,^  in  favour  of  the  other  gene- 
ral principle,  which  has  so  extensively  pervaded  the  jnris- 
prudence  of  this  country.  Even  in  South  Carolina,  the  rule 
that  a sound  price  warrants  a sound  commodity  was  said  to 
be  in  a state  of  vibration ; and  it  is  not  applied  to  assist 
persons  to  avoid  a contract,  though  made  for  an  inadequate 
price,  provided  it  was  made  under  a fair  opportunity  of  in- 
formation as  to  all  the  circumstances,  and  when  there  was 
no  fraud,  concealment  or  latent  defect.'’ 

If  the  article  be  sold  by  the  sample,  and  it  be  a fair  speci- 
men of  the  article,  and  th^re  be  no  deception  or  warranty 
on  the  part  of  the  vendor,  the  vendee  cannot  rescind  the 
sale.  Such  a sale  amounts  to  a warranty  that  the  article 
is  in  bulk  of  the  same  kind,  and  equal  in  quality  with  the 
•ample.c  If  the  article  should  turn  out  not  to  be  merchant- 
able, from  some  latent  principle  of  infirmity  in  the  sample, 
as  well  as  in  the  bulk  of  the  commodity,  the  seller  is  not 
answerable.  The  only  warranty  is,  that  the  whole  quantity 
answers  the  sample. 


ford  v.  Wilson,  2 Corut.  Rtp.  353.  Dewees  T.  Morgan,  1 Afariin't 
Low.  Rfp.  I. 

a 4 Conn.  Rep.  428, 

b Wliitefield  v.  M‘Lcod,  2 Bay'i  Rep.  384,  In  Osgood  v.  Lewis, 
2 Harr.  Oill,  496.,  implied  warranties  upon  the  sale  of  chattels, 
and  arising  by  operation  of  law,  were  held  to  be  oftwo  kinds.  1.  In 
cases  where  there  was  no  fraud,  as  that  the  provisions  purchased  for 
domestic  use  were  wholesome,  or  that  the  article  contracted  for  in 
an  executory  contract,  and  which  the  purchaser  had  no  opportunity 
to  inspect,  should  be  saleable  as  such  in  the  market.  2.  Where  fraud 
existed,  as  if  the  seller,  knowing  the  article  to  be  unsound,  disguises 
it,  or  represents  it  as  sound. 

c Parkinson  v.  Lee,  2 EcuVe  Rep.  314.  Sands  v.  Taylor,  5 Johnt. 
Rep.S95.  Bradford  V.  Manly,  13  Jlfoss.  iirp.  139.  Woodworth,  J., 
in  20  Joluu.  Rep.  204.  The  Oneida  Manufacturing  Society  v.  Law- 
rence, 4 Cowen'e  Rep.  440.  Andrews  v.  Kneeland,  6 Ibid.  364. 
VoL.  II.  61 
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VI.  Of  ihe  duty  of  mutual  disclosure  of  facts  material  to 
the  contract. 

If  there  be  an  intentional  concealment  or  suppression  of 
material  facts  in  the  making  of  a contract,  in  cases  in  which 
both  parties  have  not  equal  access  to  the  means  of  informa- 
tion, it  will  be  deemed  unfair  dealing,  and  will  vitiate  and 
avoid  the  contract.  There  may  be  some  difference  in  the 
facility  with  which  the  rule  applies  between  facts  and  cir- 
cumstances that  are  intrinsic,  and  form  material  ingredients 
of  the  contract,  and  those  that  are  extrinsic,  and  form  no 
component  part  of  it,  though  they  create  inducements  to 
enter  into  the  contract,  or  affect  the  price  of  the  article. 
As  a general  rule,  each  party  is  bound  in  every  case  to 
communicate  to  the  other  his  knowledge  of  material  facts, 
provided  he  knows  the  other  to  be  ignorant  of  them,  and 
they  be  not  open  and  naked,  or  equally  within  the  reach  of 
his  observation.  Thus,  in  the  sale  of  a ship,  which  had  a 
latent  defect  known  to  the  seller,  and  which  the  buyer  could 
not  by  any  attention  possibly  discover,  the  seller  was  held 
to  be  bound  to  disclose  it,  and  the  concealment  was  j ustly 
considered  to  be  a breach  of  honesty  and  good  faith."  So, 
if  one  party  suffers  the  other  to  buy  an  article  under  a 
delusion  created  by  his  own  conduct,  it  will  be  deemed 
fraudulent,  and  fatal  to  the  contract;  as  if  the  seller  pro- 
duces an  impression  upon  the  mind  of  the  buyer,  by  his 
acts,  that  he  is  purchasing  a picture  belonging  to  a person 
of  great  skill  in  painting,  and  which  the  seller  knows  not  to 
be  the  fact,  and  yet  suffers  the  impression  to  remain,  though 


a Mcllish  v.  Mottcaux,  PraJee's  Cnsm,  tl5.  This  case  was  after- 
wards overruled  by  Lord  Eilenborough,  in  Baglchole  v.  Walters, 
3 Campb.  Ri-p.  154.,  and  the  latter  decision  confirmed  in  Pickering  v. 
Dowson,  4 Taunl.  Rfp.  77!). ; but  it  was  upon  another  point,  respect- 
ing the  effect  of  a sale  icilA  alt  fualU;  and  the  principle  of  the  de- 
cision, as  staled  in  the  text,  remains  unmoved.  The  same  principle 
was  urged  in  Southerne  v.  Howe,  2 Rut.  Rip.  5.,  and  it  was  slated, 
that  If  a man  sells  wine,  knowing  it  to  be  corrupt,  an  action  of  deceit 
lies  against  him,  though  there  be  no  warranty. 
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he  knows  it  materially  enhances  tlie  value  of  the  picture  in 
the  mind  of  the  buyer.®  One  party  must  not  practise  any 
artifice  to  conceal  defects,  or  make  any  representations  for 
the  purpose  of  throwing  the  buyer  ofi*  his  guard.  The 
same  principle  had  been  long  ago  declared  by  Lord  Hard- 
wicke,  when  he  stated, that  if  a vendor,  knowing  of  an  in- 
cumbrance upon  an  estate,  sells  without  disclosing  the  fact, 
and  with  knowledge  that  the  purchaser  is  a stranger  to  if, 
and  under  representations  inducing  him  to  buy,  he  acts 
fraudulently,  and  violates  integrity  and  fair  dealing.  The 
inference  of  fraud  is  easily  and  almost  inevitably  drawn, 
when  there  is  a suppression  or  concealment  of  material  cir- 
cumstances, and  one  of  the  contracting  parties  is  knowingly 
su/Tered  to  deal  under  a delusion.  It  was  upon  this  ground 
that  Lord  Mansfield  must  have  considered,'  that  selling 
an  unsound  article,  knowing  it  to  be  unsound,  for  a sound 
price,  was  actionable.  It  is  equivalent  to  the  concealment 
of  a latent  defect ; and  the  ground  of  action  is,  the  deceit 
practised  upon  the  buyer.'*  The  same  rule  applies  to  the 
case  where  a party  pays  money  in  ignorance  of  circum- 
stances with  which  the  receiver  is  acquainted,  and  does  nO( 
disclose,  and  which,  if  disclosed,  would  have  prevented  the 
payment.  In  that  case,  the  parties  do  not  deal  on  equal 
terms,  and  the  money  is  held  to  be  unfairly  obtained,  and 
may  be  recovered  back.*  It  applies,  also,  to  the  case 
where  a person  takes  a guaranty  from  a surety,  and  con- 
ceals from  him  facts  which  go  to  increase  his  risk,  and  sufiers 
him  to  enter  into  the  contract  under  false  impressions. 
Such  concealment  is  held  to  be  fraud,  and  vitiates  tlie  con- 
tract.f 


a Hill  V.  Gray,  1 Starkie’s  Rep.  352. 
b 1 ret.  96. 

c Stuart  V.  Wilkins,  Doug.  Rep.  18. 
d Hough  V.  Evans,  4 M‘Cord'e  Rep.  169. 

* Martin  v.  Morgan,  1 Brod.  if  Bing.  289. 

f Pidcock  V.  Bishop,  3 Barnie.  tf  Crete.  60S.  Maltby’s  ease, 
cited  by  Lord  Eldon,  in  1 Doto’t  P.  C-  294.  Smith  v.  Bank  of  Scot- 
land, 1 Ibid,  272. 
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The  writers  on  the  moral  law  hold  it  to  be  the  duty  of 
the  seller  to  disclose  the  defects  which  are  within  his  know- 
ledge.'^ But  the  common  law  is  not  quite  so  strict.  If 
the  delects  in  the  article  sold  be  open  equally  to  the  ob- 
servation of  both  parties,  the  law  does  not  require  the  ven- 
dor to  nid  and  assist  the  observation  of  the  vendee.  Even 
a warranty  will  not  cover  defects  that  arc  plainly  the  objects 
of  the  senses  j**  though  if  the  vendor  says  or  does  any  thing 
whatever,  with  an  intention  to  divert  the  eye,  or  obscure 
the  observation  of  the  buyer,  even  in  relation  to  open  de- 
fects, he  would  be  guilty  of  an  act  of  fraud.®  A deduction 
of  fraud  may  be  made,  not  only  from  deceptive  assertions 
and  false  representations,  but  from  facts,  incidents  and  cir- 
cumstances which  may  be  trivial  in  themselves,  but  deci- 
sive evidence  in  the  given  case  of  a fraudulent  design. 
When,  however,  the  means  of  information  relative  to  facts 
and  circumstances  affecting  the  value  of  the  commodity,  be 
equally  accessible  to  both  parties,  and  neither  of  them  does 
or  says  any  thing  tending  to  impose  upon  the  other,  the  dis- 
closure of  any  superior  knowledge  which  one  parly  may 
have  over  the  other,  as  to  those  facts  and  circumstances,  is 
not  requisite  to  the  validity  of  a contract.'^  There  is  no 
breach  of  any  implied  confidence  that  one  party  will  not 
profit  by  his  superior  knowledge,  as  to  facts  and  circum- 
stances open  to  the  observation  of  both  parties,  or  equally 
within  the  reach  of  their  ordinary  diligence;  because  nei- 
ther party  reposes  in  any  such  confidence,  unless  it  be  spe- 
cially tendered  or  required.  Each  one,  in  ordinary  cases, 
Judges  for  himself,  and  relics  confidently,  and  perhaps  pre- 
sumptuously, upon  the  sufficiency  of  his  own  knowledge, 
skill  and  diligence.  The  common  law  affords  to  every  one 


« GrolitUf  b,  2.  c.  12.  s.  9.  Paley't  Jiforal  Philotophy,  b,  3. 

c.  7. 

b Scbuyler  v.  Russ,  2 Caiitrs*  Rtv.  202.  Dyer  v.  HareTSve.  10 
ya.  507. 

c 2 BUtda.  Com.  \6S.  iRol.Rfp.S. 
d I.tidlaw  V.  Organ,  2 WUal.  Rrj,.  { 78. 
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reasonable  protection  against  fraud  in  dealing ; but  it  does 
not  go  to  the  romantic  lengtli  of  giving  indemnity  against 
the  consequences  of  indolence  and  folly,  or  a careless  in- 
diderence  to  the  ordinary  and  accessible  means  of  informa- 
tion. It  reconciles  the  claims  of  convenience  with  the  duties 
of  good  faith,  to  every  extent  compatible  with  the  interests 
of  commerce.  This  it  does  by  requiring  the  purchaser  to 
apply  his  attention  to  those  particulars  which  may  be  sup- 
posed within  the  reach  of  his  observation  and  judgment;  and 
the  vendor  to  communicate  those  particulars  and  defects 
which  cannot  be  supposed  to  be  immediately  within  the 
reach  of  such  attention.  If  the  purchaser  be  wanting  of  at- 
tention to  these  points,  where  attention  would  have  been 
sufficient  to  protect  him  from  surprise  or  imposition,  the 
maxim  caveat  empior  ought  to  apply.  Even  against  this 
maxim  he  may  provide,  by  requiring  the  vendor  to  warrant 
that  which  the  law  would  not  imply  to  be  warranted  ; and 
if  the  vendor  be  wanting  in  good  faith,  yicies  $ervanda  is  a 
rule  equally  enforced  at  law  and  in  equity.' 

A mere  false  assertion  of  value,  when  no  warranty  is  in- 
tended, is  no  ground  of  relief  to  a purchaser,  because  the 
assertion  is  a matter  of  opinion,  which  does  not  imply  know- 
ledge, and  in  which  men  may  differ.  Every  person  reposes 
at  his  peril  in  the  opinion  of  others,  when  he  has  equal  op- 
portunity to  form  and  exercise  his  own  judgment,  stmpfez 
commendatio  non  obligat.^  If  the  seller  represents  what  he 
himself  believes  as  to  the  qualities  or  value  of  an  article, 
and  leaves  the  determination  to  the  judgment  of  the  buyer, 
there  is  no  fraud  or  warranty  in  the  case.<>  An  assertion 
respecting  the  article  sold,  must  be  positive  and  unequivocal, 
and  one  on  which  the  buyer  places  reliance,  in  order  to 
amount  to  a warranty ; and  if  the  vendee  has  an  opportuni- 
ty of  examining  the  article,  the  vendor  is  not  answerable 


a 1 fbni.  TV.  of  Equity,  371, 37t. 

h Harvey  v.  Young,  Yelv.  Rtp.  21.  Baily  v.  MerroU,  3 BtUH. 
Rep.  94.  Cro.  Jac.  386.  Davia  v.  Meeker,  5 Joluu.  Rep.  354. 

€ Jendwine  r.  Slade,  2 Etp,  Rep,  572. 
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for  any  latent  defect,  without  there  be  fraud,  or  an  express 
warranty,  or  such  a direct  representation  as  is  tantamount 
to  it.*  The  cases  have  gone  so  far  as  to  hold,  that  if  the 
seller  should  even  falsely  affirm,  that  a particular  sum  had 
been  bid  by  others  for  the  property,  by  which  means  the 
purchaser  was  induced  to  buy,  and  was  deceived  as  to  the 
value,  no  relief  was  to  be  atTordcd  ; for  the  buyer  should 
have  informed  himself  from  proper  sources  of  the  value,  and 
it  was  his  own  folly  to  repose  on  such  assertions,  made  by  a 
person  whose  interest  might  so  readily  prompt  him  to  invest 
the  property  with  exaggerated  value.  Empior  emit  qitam 
mitiimo  potest ; venditor  vcndit  qtiam  maxima  potest.^ 

The  same  principle  was  laid  down  in  a late  case  in  the 
K.  B.,  where  it  was  held,®  that  a false  representation  by 
the  buyer  in  a matter  merely  gratis  dictum,  in  respect  to 
which  the  buyer  was  under  no  legal  pledge  or  obligation  to 
the  seller  for  the  precise  accuracy  of  Ids  statement,  and 
upon  which  it  was  the  seller’s  own  indiscretion  to  rely,  was 


a The  Oneida  Manufacturing  Society  v.  Lawrence,  4 Cowen’t 
Rep.  4 to. 

b 1 Rol.  Jlhr.  101.  pi.  18.  In  the  case  of  Lcakins  v.  Clissel,  I 
Sid.  Rep.  I'lG.  1 Lee.  Rrp.  102.,  the  same  law  was  declared  ; but  a 
distinction  was  there  taken  between  the  false  assertion  touching  the 
value  of  the  property,  and  touching  the  rate  of  the  jirevious  rent ; for 
the  rent  was  of  a matter  of  fact  resting  in  the  private  knowledge  of 
the  landlord  and  lus  tenants,  and  the  tenant.s  might  refuse  to  inform 
the  purchaser,  or  combine  with  the  landlord  to  mislead  him.  The 
court,  in  Lysney  v.  Selby, 2 Lord  Hnxjm.  1 118.,  followed  the  decision 
in  Leakins  v.  Clissel,  though  they  considered  it  to  be  questionable  ; 
and  the  distinction  seems  to  have  been  essentially  disregarded  in  the 
Scotch  case  of  Kinaird  v.  Lord  Dean,  cited  by  Mr.  Sugden,  from 
1 Colt,  of  Decit.  332.  The  doctrine  in  the  case  of  Rolle  was  re- 
cently adopted  by  the  Chief  Justice  of  Maine,  in  the  case  of  Cross 
T.  Peters,  1 Greenleaf’t  Rep.  389.  j and  by  the  Chief  Justice  of  North 
Carolina,  in  the  case  of  Fagan  v.  Newson,  1 Badg.  if  Dtcereaux,22. 
In  Bowring  v.  Stevens,  2 Cure,  if  Payne,  331.,  on  the  sale  of  the 
lease  of  a public  house,  the  seller  falsely  represented  that  his  returns 
averaged  so  much  a month ; and  it  was  held  that  an  action  lay  for  the 
deceit. 

( Vernon  v.  Keys,  12  Eatt'e  Rep.  632. 
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no  ground  of  action.  There  was  no  recognised  principle 
of  law  which  rendered  a party  legally  hound  to  allege  truly, 
if  he  stated  at  all,  the  motives  and  inducements  to  the  pur- 
chase, or  the  chances  of  sale  to  the  seller.  The  true  rule 
was  stated  to  be,  that  the  seller  was  liable  to  an  action  of 
deceit,  if  be  fraudulently  misrepresent  the  quality  of  the 
thing  sold,  in  some  particulars  which  the  buyer  has  not 
equal  means  of  knowledge  with  himself;  or  if  he  do  so  in 
such  a manner  as  to  induce  the  buyer  to  forbear  making 
the  inquiries,  which,  for  his  own  security  and  advantage,  he 
would  otherwise  have  made. 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it  is 
at  law.  Lord  Hardwicke  held,'*  that  where  the  seller  had 
falsely  alHrraed  a farm  to  have  been  valued  by  two  persons 
at  a certain  price,  and  that  assertion  had  induced  the  pur- 
chaser to  contract,  it  was  such  a misrepresentation  as  would 
induce  a court  of  equity  to  withold  a decree  for  a specific 
performance.  But  there  is  a settled  distinction  in  equity 
between  enforcing  specifically  and  rescinding  a contract; 
and  an  agreement  may  not  be  entitled  to  be  enforced,  and 
yet  not  be  so  objectionable  as  to  call  for  the  exercise  of 
equity  jurisdiction  to  rescind  it.  It  does  not  follow  that  a 
contract  of  sale  is  void  in  law,  merely  because  equity  will 
not  decree  a specific  performancc.*> 


a Buxton  v.  Lister,  3Atk.  R/'p.  386. 

6 Seymour  v.  Delancey,  6 Johnt.  Ch.  Rrp.  2?{.,  wliere  the  cases 
on  this  point  arc  collected  and  reviewed.  Though  the  decision  in 
that  case  was  afterwards  reversed  in  the  court  of  errors,  the  general 
doctrines  in  it  were  not  afTected,  but  admitted.  On  one  point,  it  was 
indeed  essentially  affected  ; for  the  reversal  assumed  the  ground,  that 
inadequacy  of  price  was  no  obstacle  to  a decree  in  equity  for  a speci. 
fic  performance,  unless  it  were  so  inadequate  ns  to  be  conclusive  evi- 
dence of  fraud Coven' a Rep.  as.)  On  the  reversal,  the  court  of 
errors  stood  14  to  10;  and  the  chief  justice  was  the  only  member  of 
the  supreme  court  who  gave  any  opinion,  and  he  was  for  affirming 
the  decree.  Such  a reversal  can  hardly  be  deemed  of  sufficient  force, 
on  the  mere  footing  of  authority,  to  overturn  old,  and  establish  new 
principles.  In  the  case  of  King  v.  Hamilton,  4 Peters'  U.  S.  Rep. 
31 1.,  it  was  adjudged,  that  the  equity  power  of  decreeing  a specific 
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An  action  will  He  against  a person  not  interested  in  the 
property,  for  making  a false  and  fraudulent  representation 
to  the  seller,  whereby  he  sustained  damage  by  trusting  the 


performance  of  contracts,  was  to  be  exercised  in  sound  discretion, 
and  with  an  eye  to  the  substantial  justice  of  the  case,  and  never 
when  the  exercise  of  it  would  be  inequitable  and  unjust. 

Mr.  Verplanck,  in  his  learned  and  ingenious  Ettay  on  the  Doc- 
trine of  Contracts,  published  at  New-York,  in  1825,  has  arraigned, 
with  considerable  severity,  the  common  law  doctrine  of  ccneat  emplor  ; 
and  he  goes  upon  the  ground,  that  the  suppression  by  either  party  of 
any  knowledge  materially  affecting  the  average  market  value  of  the 
commodity,  is  a fraud  upon  the  other  party,  because  there  is  an  im- 
plied confidence,  that  each  party,  in  making  the  bargain,  will  commu- 
nicate to  the  other  bis  superior  knowledge  of  facts  affecting  that  value. 
Gn  this  ground  be  condemns  the  decision  in  Laidlaw  v.  Organ.  The 
fundamental  error  of  his  theory,  consists  in  the  assumption  of  a breach 
of  implied  confidence  in  the  ten  thousand  cases  in  which  no  such  im- 
plied confidence  exists,  and  in  which  men  deal  with  each  other  at 
arm's  length,  and  with  an  entire  and  exclusive  reliance  upon  their 
own  judgment,  knowledge  and  examination.  The  case  of  marine 
insurance  is  different,  and  the  parties  do  not  deal  in  that  instance  on 
the  presumption  of  equal  knowledge  and  vigilance  as  to  the  subject 
matter  of  the  contract,  and  hence  a different  rule  of  law  prevails. 
The  insurer  is  essentially  positive,  and  is  known  to  act,  and  professes 
to  act,  upon  the  information  of  the  assured.  In  an  insurance  contract, 
the  special  facts,  as  Lord  Mansfield  has  observed.  Carter  v.  Boehm, 
3 Burr.  Rep.  1905.,  upon  which  the  contingent  chance  is  to  be  com- 
puted, lie  most  commonly  in  the  knowledge  of  the  insured  only. 
“ The  underwriter  trusts  to  his  representation,"  and  proceeds  upon 
confidence  that  he  does  not  keep  back  any  circumstance  in  his 
knowledge.  (Lindenau  v.  Dcsborough,  8 Bamw.  S(  Cress.  386.) 
Though  the  suppression  should  happen  through  mistake,  without  any 
fraudulent  intention,  the  policy  is  void.  The  contract  of  insurance 
is  formed  upon  principles  peculiar  to  itself ; and  the  common  law 
maxim  of  caveat  emplor  has  no  application,  and  professes  to  have 
none.  The  common  law  doctrine  of  sales,  and  the  doctrine  of  in- 
surance, are  each  perfectly  consistent  with  the  facts  and  the  mutual 
understanding  which  they  respectively  assume.  They  rest  on  differ, 
ent,  but  equally  just  and  rational  prineiples,  and  there  is  no  jar  be- 
tween them,  as  the  learned  author  of  the  essay  I have  alluded  to 
supposes.  So,  in  the  case  of  work  done  and  articles  made  by 
a mechanic,  the  buyer  professes  to  repose  upon  the  superior 
knowledge  and  skill  of  the  mechanic  in  his  trade,  and  to  know  no- 
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purchaser  on  the  credit  of  such  misrepresentation.*  This 
principle  was  first  established  in  England,  after  great  discus- 
sion and  opposition,  in  the  case  of  Pauley  v.  Freeman;''  and 
though  that  case  met  with  powerful  resistance,  it  has  been 
repeatedly  recognised,  and  the  doctrine  of  it  is  now  well 
settled,  both  in  the  English  and  American  jurisprudence.* 
The  principle  is,  that  fraud,  accompanied  with  damage,  is  a 
good  cause  of  action  ; and  the  solidity  of  the  principle  was 


thing  of  the  mystery  of  the  art ; and  if  the  latter  does  not  furnish  bis 
work  done  in  a workmanlike  manner,  be  is  guilty  of  a breach  of  an 
implied  contract;  ipondet  perUiam  artit.  (Jones  v.  Bright,  cited  in 
I Davton  tf  Lloyd,  304.)  The  reason  of  the  distinction  between 
that  case  and  the  ordinary  contract  of  sale,  is  very  apparent;  and  1 
hava  no  hesitation  in  saying,  that  the  common  law  has  carried  the 
doctrine  of  disclosures  by  each  party  in  the  formation  of  the  contract 
of  sale,  to  every  reasonable  and  practicable  extent  that  is  consistent 
with  the  interests  of  society.  The  maxim  of  caveat  emplor,  and  that 
other  maxim,  vigilantibv  el  non  dormieniibus  jura  eubveniuiU,  when 
discreetly  applied,  as  in  the  English  law,  are  replete  with  sound  and 
practical  wisdom. 

a Upton  V.  Vail,  6 Johns.  Rep.  181.  In  the  case  in  6 Johns.  Rep., 
the  doctrine  of  the  case  of  Paslcy  v.  Freeman  was  recognised,  dis- 
cussed and  settled,  in  the  supreme  court  of  New-York.  It  was  again 
recognised,  discussed  and  settled,  in  Gallagher  v.  Brunei,  6 Cowen's 
Rep.  346. ; and  once  more  recognised,  discussed  and  settled,  in  Ben- 
ton V.  Pratt,  2 Wendell's  Rep.  385.  This  is  a striking  sample  of 
what  are  termed  the  Homonymiee  of  the  civil  law.  But  the  statute 
of  9 Geo.  IV.  c.  14.,  commonly  called  Lord  Tenderden’s  act,  has 
done  away  the  application  of  the  doctrine  of  Pnsley  v.  Freeman  to 
English  cases.  That  act  extends  the  statute  of  frauds,  by  requiring 
a memorandum  in  writing  of  representations  of  another’s  character 
and  ability,  with  a view  > credit  to  be  given  him.  It  equally  ap- 
plies to  cases  of  verbal  acknowledgments  of  debts  barred  by  the  sta- 
tutes of  limitations ; and  it  wonderfully  relieves  the  courts,  the  pro- 
fession and  the  country,  from  the  evils  of  fluctuating  and  contradic- 
tory decisions. 

b 3 Term  Rep.  51. 

e Eyre  v.  Dunsford,  1 EasCs  Rep.  318.  Haycraft  y.  Creasy,  S 
Ibid.  92.  Carr,  ex  parte,  3 Fiei.  tf  Bia.  110.  Harner  v. 
Alexander,  5 Bos.  4r  Pull.  241.  Wise  v.  Wilcox,  1 Day's  Rep.  22. 
Russell  V.  Clark,  7 Cranch's  Rep.  92.  Hart  v.  Tallmadge,  2 Day’s 
Rep.  381.  Patten  v.  Gurney,  17  Mass.  Rep.  182. 

VoL,  II.  62 
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felt  and  acknowledged  by  tlie  writers  on  the  civil  law.* 
Misrepresentation,  without  design,  is  not  sufficient  for  an 
action.  But,  if  recommendation  of  .a  purchaser,  as  of  good 
credit,  to  the  seller,  be  made  in  bad  faith,  and  with  know- 
ledge that  he  was  not  of  good  credit,  and  the  seller  sustains 
damage  thereby,  the  person  who  made  the  representation  is 
bound  to  indemnify  the  seller. 

Lord  Tburlow,  in  Foxv.  Mackreth,’^  aWowed  of  much  la- 
titude of  concealment  on  the  part  of  the  purchaser.  The 
latter,  according  to  his  opinion,  would  not  be  bound,  in  ne- 
gotiating for  the  purchase  of  an  estate,  to  disclose  to  the 
seller  his  knowledge  of  the  existence  of  a mine  on  the  land, 
of  which  he  knew  the  seller  was  ignorant.  If  the  estate 
was  purchased  for  a price  of  which  the  mine  formed  no  in- 
gredient, he  held,  that  a court  of  equity  could  not  set  aside 
the  sale,  because  there  was  no  fraud  in  the  case,  and  the  rule 
of  nice  honour  must  not  be  drawn  so  strictly  as  to  affect  the 
general  transactions  of  mankind.  From  this  and  other 
cases  it  would  appear,  that  human  laws  are  not  so  perfect 
as  the  dictates  of  conscience,  and  the  sphere  of  morality  is 
more  enlarged  than  the  limits  of  civil  jurisdiction.  There 
are  many  duties  that  belong  to  the  class  of  imperfect  obli- 
gations, which  are  binding  on  conscience,  but  which  human 
laws  do  not,  and  cannot  undertake  directly  to  enforce.  But 
when  the  aid'of  a court  of  equity  is  sought,  to  carry  into  ex- 
ecution such  a contract,  then  the  principles  of  ethics  have 
a more  extensive  sway ; and  a purchase,  made  with  such  a 
reservation  of  superior  knowledge,  would  be  of  too  sharp 
a character  to  be  aided  and  forwarded  in  its  execution  by 
the  powers  of  the  court  of  chancery.'’  It  is  a rule  in 
equity,*  that  all  the  material  facts  must  be  known  to  both 


a Dig.  50.  17.  47. 

b Polhier,  Traiti  du  Control  de  Mandat,  art.  31. 
c 3 Bro:  C.  C.  420. 

d Parker  v.  Grant,  1 Johnt.  Ch.  Rep.  630. 
t Ellard  v.  Lord  LlandafT,  1 Ball  ^ Beatty,  35 1.  Buxton  r. 
Lyater,  3 Atk.  Rep.  383. 
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parties,  to  render  the  agreement  fair  and  just  in  all  its  parts ; 
and  it  is  against  all  the  principles  of  equity,  that  one  party, 
knowing  a material  ingredient  in  an  agreement,  should  be 
permitted  to  suppress  it,  and  still  call  for  a specific  perform* 
ance. 

Pothier*  contends,  that  good  faith  and  justice  require 
that  neither  party  to  the  contract  of  sale  should  conceal 
facts  within  his  own  knowledge,  which  the  other  has  no 
means  at  the  time  of  knowing,  if  the  facts  would  materially 
afiiect  the  value  of  the  commodity.  But  he  concludes,  in 
conformity  with  the  doctrine  of  Lord  Thurlow,  that  though 
misrepresentation  or  fraud  will  invalidate  the  contract  of 
sale,  the  mere  concealment  of  material  knowledge  which 
the  one  party  has  touching  the  thing  sold,  and  which  the 
other  does  not  possess,  may  aflect  the  conscience,  but  will 
not  destroy  the  contract ; for  that  would  unduly  restrict  the 
freedom  of  commerce  ; and  parties  most,  at  their  own  risk, 
inform  themselves  of  the  value  of  the  commodities  they  deal 
in.*>  He  refers  to  the  rules  of  morality  laid  down  by  Cicero ; 
and  he  justly  considers  some  of  them  as  being  of  too  severe 
and  elevated  a character  for  practical  application,  or  the 
cognisance  of  human  tribunals.*: 


a TraiU  du  Control  dt  Venie,  n.  233 — 241. 

i Pothier,  Ibid.  No.  298. 

e Cicero,  de  Officiit,  lib.  3.  8.  12 — 17.,  states  the  case  of  a com 
merchant  of  Alexandria  arriving  at  Rhodes  in  a time  of  great  scar- 
city, with  a cargo  of  grain,  and  with  knowledge  that  a number  of 
other  vessels,  with  similar  cargoes,  had  already  sailed  from  Alexan- 
dria for  Rhodes,  and  whom  he  had  passed  on  the  voyage.  He  then 
puts  the  question,  whether  the  Alexandrine  merchant  was  bound  in 
conscience  to  inform  the  buyers  of  that  fact,  or  to  keep  silence,  and 
sell  his  wheat  for  an  extravagant  price ; and  he  answers  it  by  saying, 
that,  in  his  opinion,  good  faith  would  require  of  a just  and  candid 
man,  a frank  disclosure  of  the  fact.  Ad  Jidem  bottom  elattrit  perti- 
nere  notum  tree  emptori  vitium  qmd  nouet  tendilor.  Balio  potiulai  ns 
tptid  ituidioee,  ne  quid  eimuiate.  Grotius,  (b.  2.  c.  12.  s.  9.)  and  Puf- 
fendorf,  (Droit  dt  la  JVdiure,  liv.  5.  c.  3.  a.  4.)  as  well  as  Pothier  and 
ethers,  dissent  from  the  opinion  of  Cicero,  and  hold,  that  the  one 
party  is  only  bound  not  to  suffer  the  other  to  be  deceived  as  to  cir- 
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VII.  Of  patting  the  title  by  delivery. 

When  the  terms  of  sale  are  agreed  on,  and  the  bargain  it 
struck,  and  every  thing  that  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale  becomes  absolute, 
without  actual  payment  or  delivery,  and  the  property  and 
the  risk  of  accident  to  the  goods,  vest  in  the  buyer.*  He  is 
entitled  to  the  goods  on  payment  or  tender  of  the  price,  and 
not  otherwise,  when  nothing  is  said  at  the  sale  as  to  the 
time  of  delivery,  or  the  time  of  payment.  The  payment,  or 
tender  of  the  price,  is,  in  such  cases,  a condition  precedent 
implied  in  the  contract  of  sale  ; and  the  buyer  cannot  take 
the  goods,  or  sue  for  them,  without  payment ; for,  though 
the  vendee  acquires  a right  of  property  by  the  contract  of 
sale,  be  does  not  acquire  a right  of  pottettion  of  the  goods, 


oomsUnces  relating  intrinncally  to  the  substance  of  the  article  sold. 
Rutherforth,  on  the  other  hand,  in  his  InttUuU*,  vol.  i.  S26.,  coin- 
cides with  Cicero  as  to  the  case  of  the  merchant  at  Rhodes,  and  dis- 
agrees with  Grotiiw,  on  whom  he  comments.  It  is  a little  singular, 
however,  that  some  of  the  best  ethical  writers  under  the  Christian 
dispensation,  should  complain  of  the  moral  lessons  of  Cicero,  as 
being  too  austere  in  their  texture,  and  too  sublime  in  speculation,  for 
actual  use.  There  is  not,  indeed,  a passage  in  all  Greek  and  Roman 
antiquity,  equal  in  moral  dignity  and  grandeur,  to  that  in  which  Cicero 
lays  it  down  as  a fixed  principle,  that  we  ought  to  do  nothing  that  is 
avaricious,  nothing  that  is  dishonest,  nothing  that  is  lascivious,  even 
though  we  could  escape  the  observation  of  gods  and  men.  (De  Off.  3. 
8.)  How  must  the  accomplished  author,  even  of  so  exalted  a senti- 
ment, have  been  struck  with  awe,  humiliation  and  reverence,  if  be 
had  known  that  there  then  existed  in  the  province  of  Judea,  the  re- 
cords of  sublimer  doctrines ; in  which  were  taught  the  existence,  the 
unity,  the  power,  the  wisdom,  the  justice,  the  benevolence,  and  all 
pervading  presence  of  that  high  and  lojly  One  that  inhabitelk  eternity, 
and  eearcheth  all  hearts,  and  understandeth  all  the  imaginations  of  the 
thoughts  of  the  children  of  men, 

a .Nay’s  Maxims,  c.  42.  2 Blacks.  Com.  448.  Lord  Ellenborough, 
in  Hinde  v.  Whitehouse,  7 East's  Hep.  571.  Just.  Inst.  3.  24.  3. 
Code  Napoleon,  No.  1533.  Ciril  Code  <f  Louisiana,  art.  2431. 
Tarling  v.  Baxter,  6 Ramis,  t(  Cress.  360.  Fletcher  v.  Howard,  2 
Aiken's  Ver.  Rep.  1 1 5. 
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until  be  pays  or  tenders  the  price.*  But  if  the  goods  are 
sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediately  en- 
titled to  the  possession,  and  the  right  of  possession  and  the 
right  of  property  vest  at  once  in  him ; though  the  right  of 
possession  is  not  absolute,  but  is  liable  to  be  defeated,  if  he 
becomes  insolvent  before  be  obtains  possession.'’  If  the  sell- 
er has  even  despatched  the  goods  to  the  buyer,  and  insol- 
vency occurs,  he  has  a right,  in  virtue  of  his  original  owner- 
ship, to  stop  them  tn  trantitu;  for,  though  the  property  is 
vested  in  the  buyer,  so  as  to  subject  him  to  tbe  risk  of  any 
accident,  he  has  not  an  indefeasible  right  to  tbe  possession  ; 
and  his  insolvency,  without  payment  of  the  price,  defeats 
that  right,  equally  after  the  iraruilut  has  begun,  as  before 
tbe  seller  has  parted  with  the  actual  possession  of  tbe  goods. 
Whether  default  in  payment,  when  the  credit  expires,  will 
destroy  that  right  of  possession,  if  the  vendee  has  not  before 
that  time  obtained  actual  possession,  and  put  the  vendor  in 
the  same  situation  as  if  there  had  been  no  bargain  for  credit, 
was  leA  undecided  in  Bloxam  v.  Sanders,’^  though  I appre- 
hend that  as  between  the  original  parties  that  consequence 
would  follow.^ 

To  make  the  contract  of  sale  valid  in  tbe  first  instance, 
there  must  be  a delivery,  or  tender  of  it,  or  payment,  or  ten- 
der of  payment,  or  earnest  given,  or  a memorandum  in 
writing  signed  by  the  party  to  be  charged ; and  if  nothing 
of  ibis  kind  takes  place,  it  is  no  contract,  and  the  owner  may 
dispose  of  his  goods  as  he  pleases.*  The  English  statute  of 


a Bab.  Rep.  41.  1 B.  Blackt.  Rep.  363.  Bloxam  v.  Sanders,  4 
Bama.  ^ Crut.  941. 

h Hanson  v.  Meyer,  6 EaeVt  Rep.  614.  Bay  ley,  J.,  in  Bloxam  v. 
Sanders,  4 Bamxe.  If  Creu.  941. 
e 4 Bamvi.Ss  Crest.  941. 

d This  has  been  so  decided  in  New  v.  Swain,  Dan.  tf  Lloyd's  Jffer. 
Cates,  193.,  where  it  was  held,  that  if  the  buyer  does  not  pay  when 
the  time  of  payment  arrives,  the  seller  in  that  case  has  a right  to  re- 
tain the  goods. 

• JVby’s  Muitat,  c.  42.  Tempest  v.  Fitzgerald,  3 Bam.  & Aid 

680.  ^ • 
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frauds  of  29  Car.  II.  c.  3.  s.  17.,  (the  provisions  of 
which  prevail  generally  in  the  United  States,)  declares,  that 
no  contract  for  the  sale  of  goods,  for  the  price  of  JGIO  or 
upwards,  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment ; or  unless  some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  parties  to  be 
charged,  or  their  agents  thereunto  lawfully  authorized.*  If, 
therefore,  earnest  money  be  given,  though  of  the  smallest 
value,  or  there  be  a delivery  or  payment  in  whole  or  in 
part,  or  a note  or  memorandum  of  the  contract,  duly 
signed,  the  contract  is  binding,  and  the  property  passes  to 
the  vendee,  with  the  risk  and  under  the  qualihcations  al- 
ready stated.)*  Whether  a delivery  of  part  of  an  entire  stock, 
lot,  or  parcel  of  goods,  be  a virtual  delivery  of  the  whole, 
so  as  to  vest  in  the  vendee  the  entire  property  in  the  whole, 
without  payment,  was  a point  much  debated  in  Hanson  v. 
Meyer, ^ and  leR  undecided  by  the  court.  It  was  held  in 
that  case  not  to  amount  to  such  a delivery,  provided  any 
other  act  was  necessary  to  precede  payment  or  delivery  of 
the  residue ; but  if  every  thing  to  be  done  on  the  part  of 
the  vendor  be  completed,  a delivery  of  part  of  a cargo  or 
lot  of  goods  has,  under  certain  circumstances,  been  con- 
sidered a delivery  of  the  whole,  so  as  to  vest  the  property.^ 


a The  J^tvi-York  Rented  SlatuteM,  vol.  ii.  136.  s.  3.,  apply  to  the  sale 
of  (^ods,  chattels,  or  things  in  setion,  for  the  price  of  fifty  dollars,  or 
more,  and  declare  that  there  must  be  a note  or  memorandum  of  such 
contract,  in  writing,  subscribed  by  the  parties  to  be  charged,  or  the 
lawful  agent  of  the  party ; or  the  buyer  accept  and  receive  part  of  the 
goods,  or  the  evidences,  or  some  of  them,  of  the  things  in  action ; or 
at  the  time  pay  some  part  of  the  purchase  money. 

b Jfoy't  Maxims,  nb.  tup.  Shep.  Touch.  224.  Bach  v.  Owen,  S 
Ttrm  Rep.  409. 
c 6 Eatl't  Rep.  614. 

d Slubey  v.  Hayward,  2 H.  Blacks.  Rep.  S04.  Hammond  v.  An- 
derson, 4 Bot.  tf  Pull.  69.  Sands  &.  Crump  v.  Taylor  Si  Lovett,  6 
Jehiu.  Rep.  395.  Parke,  J.,  in  Smith  v.  Surman,  9 Samv.  tf  Crass. 
SSl. 
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To  constitute  a part  acceptance,  so  as  to  take  the  case  out 
of  the  statute,  there  must  have  been  such  a dealing  on  the 
part  of  the  purchaser,  as  to  deprive  him  of  any  right  to 
object  to  the  quantity  of  the  goods,  or  to  deprive  the  seller  of 
his  right  of  lien.  But  the  facts  and  circumstances  which 
may  sunount  to  an  acceptance  of  part  of  the  goods  sold 
has  been  a fruitful  source  of  discussion,  and  subtle  distinc- 
tions have  been  raised  and  adopted.* 

The  vendee  cannot  take  the  goods,  notwithstanding  ear- 
nest be  given,  without  payment.  Barnest  is  only  one  mode 
of  binding  the  bargain,  and  giving  to  the  buyer  a right  to 
the  goods  upon  payment  j**  and  if  he  does  not  come  in  a 
reasonable  time  after  request,  and  pay  for  and  take  the 
goods,  the  contract  is  dissolved,  and  the  vendor  is  at  liberty 
to  sell  the  goods  to  another  person.<=  If  any  thing  remains 
to  be  done,  as  between  the  seller  and  the  buyer,  before  the 
goods  are  to  be  delivered,  a present  right  of  property  does 
not  attach  in  the  buyer.  This  is  a well  established  princi- 


a In  Scotland,  it  has  been  held,  that  where  the  commodity,  like  a 
cargo  of  grain,  requires  a protracted  course  of  delivery,  and  part 
only  had  been  delivered,  the  residue,  undelivered  in  point  ef  fact,  was 
not  to  be  deemed  delivered  in  point  of  law,  so  as  to  exempt  it  from 
the  creditors  of  the  seller.  Collins  v.  Marquis's  Creditors,  1 BMt 
Com.  173.  n.  But  Mr.  Bell  seems  to  think  the  English  decisioM, 
cited  in  the  preceding  note,  contain  the  better  law. 

b Earnest  is  a token  or  pledge  passing  between  the  parties,  by 
way  of  evidence  or  ratification  of  the  sale.  Its  efficacy  was  recog- 
nised in  the  civil  law ; (Inst.  3.  24.)  and  it  was  in  use  in  the  early  ages 
of  the  English  law,  as  a means  of  binding  the  parties  and  completing 
the  sale.  (G/oneilfe,  1.  10.  c.  14.  Bracton,  1.  2.  c.  27.)  It  is  men- 
tioned in  the  statute  of  frauds,  and  in  the  French  code,  as  an  efficient 
act ; but  it  has  fallen  into  very  general  disuse  in  modem  times,  and 
seems  rather  to  be  suited  to  the  manners  of  simple  and  unlettered 
ages,  before  the  introduction  of  writing,  than  to  the  more  precise  and 
accurate  habits  of  dealing  at  the  present  day.  It  has  been  omitted 
in  the  Aew-  York  Revised  Statutes. 

c Langfort  v.  Tyler,  1 Salk.  Rep.  113.  Goodall  v.  Skelton,  2 H. 
Blacks.  Rep.3]6.  In  Greaves  v.  Ashlin,  3 Campb.  Rep.  426.,  Lord 
Ellenborough  denied  the  right  of  the  seller,  in  such  a case,  to  put  an 
end  to  the  contract. 
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pie  in  the  doctrine  of  sales.*  Bat  when  every  thing  is  done 
by  the  seller,  even  as  to  parcel  of  the  quantity  sold,  to  put 
the  goods  in  a deliverable  state,  the  property,  and  conse- 
quently the  risk  of  that  parcel,  pass  to  the  buyer ; and  as  to 
so  much  of  the  entire  quantity  as  requires  further  acts  to  be 
done  on  the  part  of  the  seller,  the  property  and  the  risk  re- 
main with  the  seller.**  The  goodssold  must  be  ascertained, 
designated,  and  separated  from  the  stock  or  quantity  with 
which  they  are  mixed,  before  the  property  can  pass.**  It  is 
a fundamental  principle,  pervading  every  where  the  doctrine 
of  sales  of  chattels,  that  if  the  goods  be  sold  by  number, 
weight  or  measure,  the  sale  is  incomplete,  and  the  risk  con- 
tinues with  the  seller,  until  the  specific  property  be  separa- 
ted and  identified.** 

Where  no  time  is  agreed  on  for  payment,  the  payment 
and  delivery  are  concurrent  acts,  and  the  vendor  may  refuse 
to  deliver  without  payment.  If  he  does  deliver  freely  and 
absolutely,  and  without  any  fraudulent  contrivance  on  the 
part  of  the  vendee  to  obtain  possession,  and  without  exacting 
orexpecting  simultaneous  payment,  there  is  a confidence  and 
credit  bestowed,  and  the  precedent  condition  of  payment  is 
waived,  and  the  right  of  property  passes.®  This  rule  Is  un- 
derstood not  to  apply  to  cases  where  payment  is  expected 


o Hanson  v.  Meyer,  6 Eatt't  Rrp.  814.  VVithei*  v.  Lyss,  4 Campb. 
Rep.  S37.  Wallace  v.  Breeds,  13  Eatl’e  Rep.  522.  Busk  v.  Davii, 
2 Maule  Selie.  397.  Shepley  v.  Davis,  5 Taunt.  Rep,  617. 
M‘Donald  v.  Hewett,  15  Johnt.  Rep.  349.  Barrett  v.  Goddard,  3 
JUaton't  Rep.  1 1 2. 

* V.  Minett,  II  Eatt't  Rep.  210. 

e Austen  v.  Craven,  4 Taunt.  Rep.  644.  White  v.  Wilks,  5 Bnd. 
176.  Cutwater  v.  Dodge,  7 Coven' t Rep,  85. 

d Vinniut'  Com.  in  Imt.  3.  24.  3.  s.  4.  Pothier,  Traili  du  Control 
dt  Vente,  No.  308.  Code  Jfapoleon,  n.  1585.  Civil  Code  of  Lendti- 
ana,  art.  2433.  Zagury  v.  Furnell,  2 Campb.  Rep.  240.  Simmons 
V.  Swift,  5 Bamv.  tf  Crete,  857. 

e Haswcll  v.  Hunt,  cited  by  Buller,  J.,  in  5 Term  Rep.  231.  Har- 
ris V.  Smith,  3 Serg.  ff  Rawle,  20.  Chapman  v.  Lathrop,  6 Cowm’i 
Rep.  1 10. 
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simultaneously  with  delivery,  and  is  omitted,  evaded  or  re> 
fused,  by  tile  vendee,  on  getting  the  goods  under  his  control ; 
for  the  delivery  in  such  case  is  merely  conditional,  and  the 
non-payment  would  be  an  act  of  fraud,  entering  into  the  ori- 
ginal agreement,  which  would  render  the  whole  contract 
void,  and  the  seller  would  have  a right  instantly  to  reclaim 
the  goods.<^  The  obtaining  goods  upon  false  pretences, 
under  colour  of  purchasing  them,  does  not  change  the  pro- 
perty.** If  it  was  even  a condition  of  the  contract,  that  the 
seller  was  to  receive,  upon  delivery,  a note,  or  security  for 
payment  at  another  time,  he  may  dispense  with  that  condi- 
tion, and  it  will  be  deemed  waived  by  a voluntary  and  ab- 
solute delivery,  without  a concurrent  demand  of  the  securi- 
ty.** But  if  the  delivery  in  that  case  be  accompanied  with 
a declaration  on  the  part  of  the  seller,  that  he  should  not 
consider  the  goods  as  sold  until  the  security  be  given,  the 
sale  is  conditional,  and  the  property  does  not  pass  by  the 
delivery,  as  between  the  original  parties  ; though,  as  to  sub- 
sequent bona  fide  purchasers  or  creditors  of  the  vendee,  the 
conclusion  might  be  different.**  Where  there  is  a condi- 
tion precedent  attached  to  a contract  of  sale  and  delivery, 
the  property  does  not  vest  in  the  vendee  on  delivery,  until 
be  performs  tho  condition,  or  the  seller  waives  it ; and  the 
right  continues  in  the  vendor,  even  against  the  creditors  of 
the  vendee.®  If  the  delivery  of  the  goods  precedes  for  a 
short  time  the  delivery  of  the  note  to  be  given  for  tho  price, 
according  to  particular  usage  in  that  species  of  dealing, 
and  which  usage  is  kuow'n  to  the  buyer,  the  case  fsdls  with- 
in the  same  principle,  and  the  delivery  is  understood  to  be 


a Leedom  v.  Philips,  1 Yata’  Rep.  529.  Harris  v.  Smith,  3 Serg. 
dr  Rav>U,SO,  Palmer  v.  Hand,  13  Johns.  Rtp.  434. 

I Noble  V.  Adams,  7 Taml.  Rep.  59. 

c Payne  v.  Shadbolt,  t Campb.  Rep.  417.  Carleton  v.  Sumner,  4 
Pick.  Rep.  516.  Smith  v.  Dennie,  6 Ibid.  262. 

d Hussey  v.  Thornton,  4 Mast.  Rep.  405.  Mnrston  v.  Baldwin, 
17  Ibid.  606.  S.  P. 

s Barrett  V.  Pritchard,  2 Pick.  Rep.  512.  Bishop  v.  Shillilo,  2 
Barnu).  fy  Aid.  329.  li. 

VoL.  II.  63 
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conditional.  The  condition  is  not  deemed  to  be  waived, 
and  the  seller  will  have  a right  in  equity  to  consider  the 
goods  as  held  in  trust  for  him,  until  the  vendee  performs 
the  condition,  and  gives  the  note  with  security ; and  his 
right  to  the  goods  will  be  good,  as  against  the  buyer  and 
his  voluntary  assignee,  though  not  as  against  a hona  fide 
purchaser  from  the  vendee.* 

By  the  civil  law,  the  right  of  property  was  not  vested  in 
the  purchaser  without  delivery,  nor  even  by  delivery,  with- 
out payment  of  the  price,  unless  the  goods  were  sold  on  a 
credit. The  risk  of  the  goods  was,  nevertheless,  thrown 
on  the  buyer  before  delivery,  and  as  soon  as  the  contract  of 
sale  was  completed,  even  though  the  title  was  still  in  the 
vendor.  Pericidum  rei  venditee,  nondum  tradita-,  cst  emp- 
toris.*  Pothier  endeavours  to  vindicate  this  principle  of 
the  civil  law,  in  answer  to  the  objections  of  Pudendorf, 
Barbeyrac  and  others,  who  insisted,  that  the  civil  law  in 
this  respect  was  not  founded  on  principles  of  natural 
justice."*  We  think  the  common  law  very  reasonably  fixes 
the  risk  where  the  title  resides ; and  when  the  bargain 


a Haggerty  v.  Palmer,  6 Johns.  Ch.  Rej>.  437. ; and  see  Lord  Sea- 
forth’s  case,  19  f^es,  233.,  in  which  the  vendor's  lien  was  carried  at 
least  equally  fur;  and  see,  also,  Whitwell  v.  Vincent,  4 Pick.  Rrp. 
449.,  and  U’Wolf  v.  Babbelt,  4 JVason's  Rep.  294.,  to  the  same  point. 
In  the  latter  case,  it  was  held,  that  if  on  a sale,  the  delivery  of  goods 
be  conditional,  and  the  vendor  assents  to  a qualified  delivery,  for  the 
convenience  of  the  vendee,  and  with  the  understanding  that  the 
property  is  not  to  pass  absolutely,  unless  the  terms  of  sale  be  com- 
plied with,  the  vendor,  in  that  case,  is  not  devested  of  his  right  to  re- 
take the  goods.  Cojiland  v.  Bosquet,  4 JTash.  Cir.  Rep.  588.  S.  P. 

b 1ml.  2.  I.  41.  Cmle,  lib.  2.  tit.  3. 1. 20.  Pig.  18.  1.19.  Bynk. 
Qiurtl.  Jur.  Priv.  lib.  3.  c.  15.  Polhier,  Truiti  du  Cvntratde  I'ente, 
n.  322.  Domal,  b.  4.  tit.  5.  s.  2.  art.  3. 
c Ibid.  n.  307, 

d The  Cotie  j\apoleon.  No.  1583,  has  dropped  the  rule  of  the  civil, 
and  followed  that  of  the  English  common  law ; and  it  holds,  that  the 
property  passes  to  the  buyer  ns  soon  as  the  sale  is  perfected,  with- 
out either  delivery  or  payment.  The  Ciril  Code  of  Louisiana,  art- 
2431,  follows  the  words  of  the  Code  Ji'apoUon. 
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is  made,  and  rendered  binding  by  giving  earnest,  or  by 
part  payment,  or  part  delivery,  or  by  a compliance  with 
the  requisitions  of  the  statute  of  frauds,  the  property, 
and  witii  it  the  risk,  attaches  to  the  purchaser.  But,  though 
the  seller  has  parted  with  the  title,  he  may  retain  possession 
until  payment ; and  he  has  even  the  equitable  right  of  stop- 
page in  transitu,  in  the  case  of  the  insolvency  of  the  pur^ 
chaser  ; and  that  right  assumes  that  the  vendor  has  devest- 
ed himself  of  the  legal  title,  and  that  the  property  has  pass- 
ed to  the  vendee,  while  the  actual  possession  is  in  some  third 
person  in  its  transit  to  the  vendee. 

Delivery  of  goods  to  a servant  or  agent  of  the  purchaser;* 
or  to  a carrier  or  master  of  a vessel,  when  they  are  to  be 
sent  by  a carrier,  or  by  water,  is  equivalent  to  a delivery 
to  the  purchaser  ; and  the  property,  with  the  correspondent 
risk,  immediately  vests  in  the  purchaser,  subject  to  the  ven- 
dor’s right  of  stoppage  in  transitu.^  A delivery  by  the  con- 
signor of  goods,  on  board  of  a ship  chartered  by  the  con- 
signee, is  a delivery  to  the  consignee  and  the  rule  is  the 
same,  if  they  were  put  on  board  a general  ship  for  the  con- 
signee.<i  The  effect  of  a consignment  of  goods  by  a bill  of 
lading,  is  to  vest  the  property  in  the  consignee.  A delive- 
ry to  any  general  carrier,  when  there  are  no  specific  di- 
rections out  of  the  ordinary  usage,  is  a constructive  delivery 
to  the  vendee  ; and  the  rule  is  the  same  whether  the  goods 
be  sent  from  one  inland  place  to  another,  or  beyond  sesu 


a Leeds  v.  Wright,  3 Bot.  Sf  Pull.  320.  Dixon  ▼.  Baldwin,  S 
Eatl’t  Rep.  175. 

ft  Evans  V.  Martell,  1 Lord  Raym.  271.  Dutton  v.  Solomonson, 

3 Boi.  Sf  Pull.  582.  Dawes  v.  Peck,  8 Term  Rep,  330.  Ludlows  v. 
Bowne  & Eddy,  1 Johiu.  Rep.  15.  Summerill  v.  Elder,  1 Binney’t  * 
Rep.  106.  Griffith  v.  Ingledew,  6 Serg.  t/  Rautle,  429.  King  r. 
Meredith,  2 Campb.  Rep.  639.  Copeland  v.  Lewis,  2 Slarkit't  Jf.  P. 

33. 

c Inglis  V.  Usherwood,  1 EeuCt  Rep.  515.  Fowler  v.  M'Taggart, 

7 Term  Rep.  442.  Botblingk  v.  Inglis,  3 Ecul't  Rep,  396. 

d Coxe  V.  Harden,  4 Eatt’e  Rep.  211.  Brown  v.  Hodgson,  2 
Campb,  Rep.  36.  Groning  v.  Mendbam,  5 Afoute  ^ Selva,  189. 
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The  delivery  to  the  ageut  must  be  so  perfect  as  to  create  a 
responsibility  on  the  pait  of  the  agent  to  the  buyer  and  if 
the  goods  be  forwarded  by  w ater,  the  vendor  ought  to  cause 
them  to  be  insured,  if  sucli  has  been  the  usage  ;•>  and  he 
ought,  in  all  cases,  to  inform  the  buyer,  w ith  due  diligence, 
of  the  consignment.  Until  the  party,  receiving  a consign- 
ment or  remittance  made  on  account  of  the  consignor,  has 
dons  some  act  recognising  the  appropriation  of  it  to  a par- 
ticular specified  purpose,  and  the  party  claiming  under  the 
appropriation  had  signified  his  acceptance  of  it,  so  as  to 
create  a privity,  the  property  and  its  proceeds  remain  at 
the  risk  and  on  the  account  of  the  remitter  or  owner.' 

Symbolical  delivery  will,  in  many  cases,  be  sufficient, 
and  equivalent,  in  its  legal  cficcts,  to  actual  delivery'.  The 
delivery  of  the  key  of  the  warehouse  in  which  goods  sold 
are  deposited  ; or  transferring  them  on  the  warehouseman 
or  wharfinger's  book  to  the  name  of  the  buyer,  'js  a delive- 
ry sufficient  to  transfer  tlie  property.**  So,  the  delivery  of 
the  receipt  of  the  storekeeper  for  the  goods,  being  the  docu- 
mentary evidence  of  the  title,  has  been  held  to  be  a 
constructive  delivery  of  the  goods.®  There  may  be  a 
symbolical  delivery  wlien  the  thing  does  not  admit  of  ac- 
tual delivery.  The  delivery  must  be  such  as  the  nature  of 
the  case  admits.*  AVe  have  a striking  instance  of  this  in 
the  Pandects,*  where  the  delivery  of  wine  is  held  to  be  made 
by  the  delivery  of  the  keys  of  the  wine  cellar  ; and  the 
consent  of  the  party  upon  the  spot  is  a sufficient  possession 
of  a column  of  granite,  which,  by  its  weight  and  magni- 
tude, was  not  susceptible  of  any  other  delivery  ; and  pos- 


a Buckman  V.  Levi,  3 Compft.  Iifp.4l4. 

' fc  Colliay  V.  Tutc,  3 129. 

c Ticrnan  v.  Jackson,  5 PtUrt'  V.  S.  Iltp.  5S0. 
d Lord  Hardwicke,  1 Jitk.  Rep.  171.  Lord  Kenyon,  7 Ti-m 
Rrp.Ti.  I Knit' I Rep.  194.  Harman  V.  Anderson,  2 Comyi/<.  iJrp. 
243. 

e Wilkes  &,  Fontaine  v.  Ferris,  5 Johns.  Rtp.  335. 
f Lord  Kenyon,  1 F.asl't  Rep.  I94. 
g Dig.  41.2.  1.  21. 
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session  was  taken  by  the  eyes,  and  the  declared  intention. 
In  the  sale  of  a sliip,  or  goods  at  sea,  the  delivery  must  be 
symbolical,  by  the  delivery  of  the  documentary  proofs  of 
the  title  ; and  the  delivery  of  the  grand  bill  of  sale  is  a de- 
livery of  the  ship  itself.^  A bill  of  sale  of  timber,  and  ma- 
terials of  great  bulk,  lying  on  the  banks  of  a canal,  or  mark- 
ing the  timber,  has  been  held  to  be  a delivery  sufficient  to 
make  the  possession  follow  the  right.  It  was  as  complete 
a delivery  and  possession  as  the  subject  matter  reasonably 
admitted. Taking  a bill  of  parcels,  and  an  order  from 
tbe  vendor  on  the  storekeeper  for  the  goods,  and  going 
and  marking  them  with  the  initials  of  one’s  name,  has  been 
held  a delivery.”  Taking  a bill  of  parcels  and  the  order 
on  the  warehouseman,  and  paying  the  price,  has  been  held 
to  be  a complete  and  executed  contract,  so  as  to  pass  the 
property  and  the  risk  of  the  articles  sold.<i  The  mere  com- 
munication of  the  vendor’s  order  on  a wharfinger  or  ware- 
houseman for  delivery,  and  assented  to  by  him,  passes  the 
property  to  the  vendee.®  Even  the  change  of  mark  on 
bales  of  goods  in  a warehouse,  by  direction  of  the  parties, 
has  been  held  to  operate  as  an  actual  delivery  of  the  goods.' 
If  the  vendor  takes  the  vendee  within  sight  of  ponderous  ar- 
ticles, such  as  logs  lying  within  a boom,  and  shows  them  to 
him,itamounts  to  a delivery,  though  the  vendee  should  suffer 
them  to  lie  within  the  boom,  as  is  usual  with  such  property. 


a Atkinson  v.  Maling,  2 Term  Iiep.iG2. 

6 Hanton  v.  Moore,  ^ Term  Rep.  67.  Stovald  ▼.  Hughes,  11 
Eatt’i  Rep.  30C. 

c Hollingsworth  v.  Napier,  3 Cainet'  Rep.  |82. 
d Pleasants  v.  Pendleton,  6 Randolph's  Rep.  473. 
e Lucas  v.  Dorricn,  7 Term  Rep.  27C.  fcscarlo  v.  Reeves,  1 Esp. 
Rep.  598.  Bentall  v.  Burn,  3 RamiB.  Sf  Cress.  423. 

/ Lord  Ellenborough,  14  East's  Rep.  312.  The  selecting  and 
marking  of  sheep,  in  the  possession  of  IL,  who  is  desired  to  retain 
possession  of  them  for  the  vendee,  was  held  to  be  a sufficient  delivery 
to  complete  the  sale  and  pass  the  property.  Barney  v.  Brown,  2 
ycrmonl  Rep.tm,  1 Bell's  Com.  17G.  Campbell  v.  Barry,  Ibid. 
The  Vermont  and  the  Scotch  decisions  were  foimdcd  on  the  same 
circumstances. 
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until  he  have  occasion  to  use  them.*  Delivery  of  a sam- 
ple has  been  sufficient  to  transfer  the  property,  when  the 
goods  could  not  be  actually  delivered  until  the  seller  had 
paid  the  duties  ; that  fact  being  known  and  understood  at 
the  time,  and  when  the  buyer  accepted  of  the  sample  as  part 
of  the  quantity  purchased.'*  The  delivery  must  always  be 
according  to  the  subject  matter  of  the  delivery,  and  the 
property  must  be  placed  under  the  control  and  power  of  the 
vendee.® 

Cutting  off  the  spills  of  wine  casks,  and  marking  the  ini- 
tials of  the  purchaser’s  name  on  them,  has  been  held  an  in- 
cipient delivery,  sufficient  to  take  the  case  out  of  the  statute.** 
So,  if  the  purchaser  deal  with  the  commodity  as  if  it  were 
in  his  actual  possession,  this  has  been  held  to  supersede  the 
necessity  of  proof  of  actual  delivery.*  Where  a purchaser, 
at  the  merchant’s  shop,  marked  the  goods  which  he  approved 
of,  and  laid  them  aside  on  the  counter,  and  went  for  a por- 
ter to  remove  them,  without  receiving  a bill  of  parcels,  or 
stipulating  a time  of  p.ayment,  or  tendering  the  merchant’s 
note  which  he  was  to  offer  in  payment,  it  has  been  held, 
that  the  profierty  in  the  goods  was  not  changed  by  that 
transaction.*  Since  that  decision,  a more  relaxed  rule  has,  at 
times,  been  adopted;  and  it  lias  been  held,  that  if  the  purcha- 
ser writes  his  name  upon  the  article  purchased,  it  is  a suf- 
cient  delivery  within  the  statute  of  frauds,  though  the  article 
remained  with  the  vendor.*  It  has  been  even  decided,  that 
on  the  purchase  of  a horse,  without  memorandum,  payment, 


n Jewett  v.  Warren,  12  Rep.  300. 

b Hinde  V.  Whitehouse,  7 Eatt'e  Rep.  558.  But  generally,  ns  n 
subslilutc  for  actual  or  constructive  delivery,  the  taking  of  samples 
has  no  effect.  Hill  v.  Buchanan,  cited  in  a note  to  I Bell's  Com.  182. 

C 2 JV".  H.  Rep.  318. 

d Anderson  v.  Scott,  1 Campb,  Rep.  235.  n. 

e Chaplin  v.  Rogers,  1 East’s  Rep.  192.  Blcnkinsop  v.  Clayton, 
1 Moore’s  Rep.  328. 

/ Dutilk  V.  Ritchie,  1 Dal.  Rep.  171.  Sec,  also,  to  the  same  point, 
Baldey  v.  Parker,  2 Barnw.  S,-  Cress.  44. 

g Hodgson  V.  Le  Bret,  1 Campb.  Rep.  233. 
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or  actual  delivery,  the  verbal  request  of  the  buyer  that  the 
vendor  keep  the  horse  iu  his  possession  for  a special  pur- 
pose, and  the  consent  on  the  part  of  the  vendor,  amount- 
ed to  a constructive  delivery,  sufheient  to  take  the  sale  out 
of  the  statute.'^  That  case  has  since  been  questioned,  as 
carrying  the  doctrine  of  constructive  delivery  to  the  utmost 
verge  of  safety ; and  later  cases  seem  to  have  resumed  a 
stricter  doctrine,  and  qualified  the  inference  to  be  drawn 
from  the  acts  of  the  buyer.  The  presumption  of  a delivery 
is  not  readily  allowed,  when  there  has  been  none  in  fact ; 
for  it  goes  to  deprive  the  seller  of  the  possession  and  of  his 
lien,  without  payment.**  The  purchase  of  part  of  a heap 
of  grain,  if  it  be  not  measured  off  and  separated  at  the  time, 
is  not  valid  by  means  of  such  a request,  even  though  the 
seller  afterwards  measured  it  off  and  set  it  apart  for  the 
vendee.'  On  the  other  hand,  probity  in  dealing,  the  inte- 
rests of  commerce,  and  the  variety,  extent,  and  rapidity  of 
circulation  of  property,  which  it  has  introduced,  require 
that  delivery  should  frequently  be  presumed  from  circum- 
stances ; and  a destination  of  the  goods  by  the  vendor  to 
the  use  of  the  vendee,  the  marking  them,  or  making  them 
up  to  be  delivered,  or  the  removing  them  for  the  purpose  of 
being  delivered,  may  all  entitle  the  vendee  to  act  as  owner.** 
But  the  presumption  fails  when  positive  evidence  contradicts 
it,  as  in  the  case  of  a refusal  on  the  part  of  the  vendor  to 
part  with  the  goods  until  payment  ;•  and  on  the  part  of  the 
vendee  to  take  the  goods  when  inspected  •,’  or  when  the 


a Elmore  v.  Stone,  1 Taunt.  Itcp.  158. 

6 Tempest  v.  Fitzgerald,  3 Bam.  Sf  Jlld.  G80.  Carter  v.  Tous- 
saint,  5 ibid.  855. 

c Howe  V.  Palmer,  3 Bam.  if  Aid.  321.  Salter  v.  Kiio.x,  I BcU't 
Com.  181.  n.  S.  P. 

d Lord  Loughborough,  1 H.  Blackt.  Jtrp.  363. 
e Goodall  v.  Skelton,  2 H.  Blarkt.  Rep.  316. 
f Kent  V.  Huskinson,  3 Bat.  Sf  Pull.  233.  The  delivery  to  the 
carrier  will  not  conclude  the  vendee,  and  be  construed  into  an  actual 
acceptance  of  the  goods,  so  long  ns  the  vendee  retains  the  right  of 
inspection  upon  the  ultimate  deUvery,  and  to  object  to  either  the 
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vendee  leaves  part  of  the  articles  bought  unmarked  ;»  or 
the  delivery  be  of  a sample,  which  is  not  part  of  tlie  bulk  of 
the  commodity  sold.*' 

If  the  subject  matter  of  the  contract  does  not  exist  in 
rerum  natura,  at  the  time  of  the  contract,  but  remained  to 
be  thereafter  fabricated  out  of  raw  materials,  it  is  conse- 
quently, incapable  of  delivery,  and  not  within  the  statute 
of  frauds ; and  the  contract  is  valid  without  a compliance 
with  its  requisitions.®  The  case  rests  entirely  on  contract, 
and  no  property  passes,  until  the  article  is  finished  and  de- 
livered.<l 

If  the  buyer  unreasonably  refuses  to  accept  of  the  article 
sold,  the  seller  is  not  obliged  to  let  it  perish  on  his  hands, 
and  run  the  risk  of  the  solvency  of  the  buyer.  The  usage, 
on  the  neglect  or  refusal  of  the  buyer  to  come  in  a reason- 
able time,  after  notice,  and  pay  for  and  take  the  goods,  is 
for  the  vendor  to  sell  the  same  at  auction,  and  to  bold  the 
buyer  responsible  for  the  deficiency  in  the  amount  of  sales.® 


quantity  or  quality  of  the  goods.  Astley  v.  Emery,  4 JIauUSf  Sclie. 
264.  Hanson  v.  Arniitage,  5 liarmc.  I,-  Aid.  559. 

a Hodgson  v.  Lc  Bret,  I Cnmph.  Jtip.  233. 

6 Cooper  v.  Elston,  7 Term  Hep.  11.  Sec  Infra,  Icc.  39.,  on  the 
doctrine  of  delivery  of  goods  so  ns  to  vest  the  property. 

c Groves  v.  Buck,  3 Mitule  Sf  Selw.  178. 

d Muclow  V.  Mangles,  1 Taunt.  Rep.  310.  In  the  Scotch  law,  if 
goods  be  purchased  from  a manufacturer,  before  some  necessary 
operation  of  his  art  be  completed,  as  if  one  buys  a ship  on  the  stocks, 
or  a vace  in  the  hands  of  a goldsmith,  unfinished,  or  cotton  goods 
upon  the  loom,  in  a state  of  prejiaration,  and  the  price  he  paid, 
there  is  held,  in  these  cases,  to  be  a constructive  delivery,  sufficient 
to  pass  the  property;  and  this  was  the  doctrine  of  the  civil  law.  1 
Bell’t  Com.  no.  178.  This  may  be  very  reasonable  doctrine;  but 
the  English  rule,  according  to  the  case  in  Taunton,  is  more  strict, 
and  it  requires  the  chattel  to  be  finished,  and  in  a state  for  dehvery, 
and  to  be  delivered,  according  to  the  nature  of  the  case,  to  change  the 
property. 

t Sands  & Crump  v.  Taylor  &.  Lovett,  5 Jotini.  Rep.  395.  .^Vdams 
».  Blinlck,  cited  in  5 Serg.  if  Rawle,  32.  Girard  v.  Taggart,  5 ibid. 

19. 
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The  place  of  delivery  is  frequently  a point  of  consequence 
in  the  construction  of  the  contract  of  sale. 

If  no  place  be  designated  by  the  contract,  the  general 
role  is,  that  the  articles  sold  are  to  be  delivered  at  the  place 
where  they  are  at  the  time  of  the  sale.  The  store  of  the 
merchant,  the  shop  of  the  manufacturer  or  mechanic,  and 
the  farm  or  granary  of  the  farmer,  at  which  the  commodi- 
ties sold  are  deposited  or  kept,  must  be  the  place  where  the 
demand  and  delivery  are  to  be  made,  when  the  contract 
is  to  pay  upon  demand,  and  is  silent  as  to  the  place.  This 
appears  to  be  the  general  doctrine  on  the  subject.*  Pothier 


a Polhier,  TraiU  des  Oblig.  No.  .SIS.  TVaiU  du  Control  de 
yenle.  No.  45,  46.  51,  52.  Code  J^apoteon,  n.  1009.  Toullier, 
Droit  Civil  Franfait,  tom.  vii.  n.  90.  Civil  Code  of  Lmtitiana,  art. 
2460.  Adams  V.  Minnick,  cited  in  Wharton  t Di^.  of  Penn.  Cant, 
tit.  Vendor,  n.  76.  Lobdell  v.  Hopkins,  5 Cowen'e  Rep.  516.  Chip- 
man't  Ettatj  on  the  Lav>  of  Contracte,  29,  30.  Goodwin  v.  Holbrook, 

4 WendelVe  Rep.  380. 

The  Code  .ATapoleon,  in  respect  to  the  contract  of  sale,  and  in  re- 
spect to  all  other  contracts,  seems  to  be  in  a great  degree  a concise 
abridgment  or  summary  of  the  writings  of  Potliier.  M.  Dupin,  in  a 
dissertation  prefixed  to  the  edition  of  the  works  of  Pothier,  published 
at  Paris,  in  1827,  says,  that  three  fourths  of  the  Code  Civil  have 
been  literally  extracted  from  Pothier' t Treatuee.  The  utility  of  the 
latter,  and  their  great  merit,  in  learning,  perspicuity  and  accuracy 
of  illustration,  are  far  from  being  superseded  or  eclipsed  by  the  sim- 
plicity, precision  and  brevity  of  the  code.  The  aid  of  the  French  ci- 
vilians of  the  former  school  has  been  found  as  indispensable  as  ever. 
The  Code  Jfapoleon,  and  Code  de  Commerce,  deal  only  in  general 
rules  and  regulations.  They  are  not  sufEcienlly  minute  and  provi- 
sional, to  solve,  without  Judicial  discussion,  the  endless  questions  that 
constantly  arise  in  the  business  of  life.  The  citation  of  adjudged 
cases,  M.  Dupin  says,  is  so  very  common  in  the  French  courts,  that 
there  seems  to  be  an  emulation  who  shall  cite  the  most.  {Jurupru- 
dence  dee  Arrlts,  Pref.)  Between  the  years  1800  and  1827,  there 
were  upwards  of  two  hundred  original  treatises  and  compendiums, 
upon  different  titles  of  the  law,  published  in  France.  M.  Toullier  ^ 
has  undertaken  a commentary  upon  the  French  Civil  Law,  according 
to  the  order  of  the  Code,  which  has  already  extended  to  twelve 
volumes  ; and,  as  far  as  1 may  be  permitted  to  judge,  from  a very 
VoL.  II,  64 
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distinguishes  between  contracts  for  a tiling  certain,  as  for 
all  the  wine  of  the  vintage  of  the  vendor,  and  a contract  for 
any  thing  indeterminate,  as  a pair  of  gloves,  a certain  quan- 
tity of  corn,  wine,  &c.  In  the  former  case,  the  delivery  is 
to  be  at  the  repository  where  the  wine  was  at  the  time  of  the 
contract ; and  this  is  reasonably  supposed  to  be  the  under- 
standing of  the  parlies,  as  the  purchaser  would  then  be  able 
to  see  that  he  had  the  whole  quantity,  agreeably  to  the  con- 
tract. In  the  latter  case,  the  property  is  to  be  delivered  at 
the  debtor’s  place  of  residence,  unless  the  parties  lived  near 
each  other,  and  the  thing  be  portable  ; in  which  case  the 
place  of  payment  would  be  the  creditor’s  residence.*  The 
common  law  on  the  subject  of  the  delivery  of  specific  arti- 
cles which  are  portable,  makes  a distinction  between  the 
contract  of  sale,  and  the  contract  to  pay  a debt  at  another 
time  in  such  articles.  We  have  seen,  that  in  the  contract 
of  sale  the  delivery  is  to  be  at  the  place  where  the  vendor 
has  the  article  ; but  in  the  other  case,  the  weight  of  autho- 
rity would  seem  to  be  in  favour  of  the  rule,  that  the  pro- 
perty was  to  be  delivered  at  the  creditor’s  place  of  resi- 
dence, though  the  cases  on  the  subject  are  not  easily  re- 
concilable with  each  other. 

Lord  Coke  lays  down  the  rule,*’  that  if  the  contract  be  to 
deliver  specific  articles,  as  wheat  or  timber,  the  obligor  is 
not  bound  to  carry  the  same  abroad,  and  seek  the  obligee, 
(as  in  the  case  of  payment  of  money,)  but  he  must  call  upon 
the  obligee  before  the  day,  to  know  where  he  would  receive 
the  articles,  and  they  must  be  delivered  at  the  place  desig- 
nated by  the  obligee.  This  doctrine  was  admitted  in  the 
case  of  Aldrich  v.  Albec,^  in  which  it  was  declared,  that  . 


imperfect  knowledge  of  the  French  law,  he  appears  to  rival  even 
Pothier  himself,  in  the  comprehensiveness  of  his  plan,  and  in  the  fe- 
licity of  its  execution. 

a Pothier,  TratU  Jet  Oblig.  No.  512,  513. 
b Co.  LiU.  210,  b. 

c 1 Greenltaf't  Rep.  120.  In  the  subsequent  case,  in  the  same 
court,  of  Bixby  v.  Whitney,  5 Ibid.  192.,  it  was  declared  to 
be  well  settled,  that  where  no  place  is  appointed  for  the  delivery 
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no  place  be  mentioned  in  the  contract,  to  deliver  tperific 
articles,  (and  which  in  that  case  were  hay,  bark  and 
shingles,)  the  creditor  had  the  right  to  name  the  place.  It 
is  evident,  however,  that  this  rule  mnst  be  received  with 
considerable  qualification,  and  it  will  depend,  in  some  de- 
gree, upon  the  nature  and  use  of  the  article  to  be  delivered. 
The  creditor  cannot  be  permitted  to  appoint  an  unreason- 
able place,  and  one  so  remote  from  the  debtor,  that  the  ex- 
pense of  the  transportation  of  the  articles  might  exceed  the 
price  of  them.  If  the  place  intended  by  the  parties  can  be 
inferred,  the  creditor  has  no  right  to  appoint  a different 
place.  But  if  no  place  of  performance  be  designated,  and 
none  can  be  clearly  inferred  from  collateral  circumstances, 
it  seems  to  have  been  again  admitted,  that  the  creditor  may 
designate  a reasonable  place  for  the  delivery  of  the  articles.* 
Mr.  Chipman’’  lays  it  down  also  as  a rule  of  the  common 
law,  well  understood  and  settled  in  Vermont,  that  if  a note 
be  given  for  cattle,  grain,  or  other  portable  articles,  and  no 
place  of  payment  be  designated  in  the  note,  the  creditor’s 
place  of  residence  at  the  time  the  note  is  given,  is  the  place 
of  payment.  The  same  rule  is  declared  in  New-York,  when 
the  time,  but  not  the  place  of  the  payment  of  the’  port- 
able article  is  fixed.<=  If  the  articles  be  not  portable,  but 
ponderous  and  bulky,  then  Lord  Coke’s  rule  prevails,  and 
tbe  debtor  must  seek  the  creditor,  or  get  him  to  name  a 
place ; and  if  no  place,  or  an  unreasonable  one,  be  named, 
tbe  debtor  may  deliver  the  articles  at  a place  which  circum- 
stances shall  show  to  be  suitable  and  convenient  for  the 
purpose  intended,  and  presumptively  in  the  contemplation 


of  specific  articles,  the  obligor  must  go  before  tbe  day  of  payment 
to  the  obligee,  and  know  what  place  he  will  appoint  to  receive 
them.  The  first  act  is  to  be  done  by  the  debtor,  and  if  be  omits  to 
do  it,  he  is  in  default. 

It  Currier  v.  Currier,  2 AT.  II.  Rep.  75. 

6 Ettny  on  Ihe  Law  oj  Coniriult.for  the  Payment  of  Specyfie  Ar- 
licUt,  25,  26. 

c Goodwin  V.  Holbrook,  -1  IFendeWe  Rrp.  377. 
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of  the  parties  when  the  contract  was  made.»  There  is  a 
material  difference  in  the  reason  of  the  thing,  between  a 
tender  of  cumbersome  goods,  and  those  which  are  portable ; 
and  the  same  removal  from  one  place  to  another  is  not 
equally  required  in  the  two  cases.'’  There  is  another  class 
of  cases,  in  which  the  position  is  assumed,  that  if  the  par- 
ties have  not  designated  any  particular  place  of  delivery, 
it  is  to  be  at  the  debtor’s  residence,  or  where  the  property 
was  at  the  time  of  the  contract ; as  in  the  case  of  a note 
payable  in  farm  produce,  without  mentioning  time  or  place, 
the  place  of  demand  and  delivery  is  held  to  be  at  the  debt- 
or’s farm.”  It  is  likewise  adjudged,  that  where  a person, 
in  the  character  of  bailee,  promises  to  deliver  specific  goods 
on  demand,  though  the  demand  may  be  made  wherever  he 
may  be  at  the  time,  his  offer  to  deliver  at  the  place  where 
the  property  is,  or  at  his  dwelling  house,  or  place  of  busi- 
ness, will  be  sufficient.*' 

If  the  debtor  makes  a tender  of  specific  articles  at  the 
proper  time  and  place,  according  to  contract,  and  the  credit- 
or does  not  come  to  receive  lhem,‘ior  refuses  to  accept  them, 
the  better  opinion  is,  that  the  debt  is  thereby  discharged.* 
If  the  debtor  be  sued,  he  may  plead  the  tender  and  refusal, 
and  he  will  be  excused  by  the  necessity  of  the  case  from 
pleading  uncore  prist,  and  bringing  the  cumbersome  arti- 
cles into  court;'  and  it  is  not  like  the  case  of  a tender  of 
money,  which  the  party  is  bound  to  keep  good,  and  on  a 
plea  of  tender  to  bring  the  money  into  court.  The  creditor 


a Ettay  on  the  Law  of  Contracts,  for  the  Payment  of  Specific  Ar~ 
tides,  27. 

6 Stone  v.  Uilliam,  1 Show.  Rep.  149. 
c LoMell  V.  Hopkins,  5 Cowen's  Rep.  514. 

d Scott  V.  Crane,  I Conn.  Rep.  255.  5 Ibid.  76.  Mason  v.  Briggs, 
16  Jtlass.  Rep.  453.  Slingerlaiid  v.  Morse,  8 Johns.  Rep.  474. 

e Co.  L'lt  207.  a.  Peytoe's  cose,  9 Co.  79.  a.  Bro.  tit.  Touts 
temps  prist,  pi.  31 . Smith  r.  Loomis.  7 Conn.  Rep.  1 10.  Garrard  v. 
Zachariah,  1 .Stewart's  .lla.  Rep.  272.  Tlinxton  v.  Edwards,  Ibid. 
524. 

f lira.  ub.  Slip. 
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is  entitled  to  the  money  at  all  events,  whatever  may  be  the 
fate  of  the  plea;*  and  there  is  equal  reason  that  he  should 
be  entitled  to  the  specific  articles  tendered.  But  in  Weld 
V.  Hadley,^  it  was  decided,  after  a very  able  discussion,  that 
on  a tender  and  refusal  of  specific  articles,  the  property  did 
not  pass  to  the  creditor.  This  was  contrary  to  the  doctrine 
declared  in  other  cases and  the  weight  of  argument,  if  not 
of  authority,  and  the  analogies  of  the  law,  would  appear  to 
lead  to  the  conclusion,  that  on  a valid  tender  of  specific  ar- 
ticles, the  debtor  is  not  only  discharged  from  his  contract, 
but  the  right  of  property  in  the  articles  tendered  passes  to 
the  creditor.’’  The  debtor  may  abandon  the  goods  so  ten- 
dered ; but  if  he  elects  to  retain  possession  of  the  goods,  it 
is  in  the  character  of  bailee  to  the  creditor,  and  at  his  risk 
and  expense.* 

I have  thus  endeavoured  to  mark  the  prominent  and  most 
practical  distinctions,  on  the  very  diffusive  subject  of  the 
delivery  requisite  to  pass  the  title  to  goods,  or  to  take  the 
case  out  of  the  operation  of  the  statute  of  frauds.  But  even 
in  this  general  view  of  tl.j  subject,  it  has  been  difficult  to 
select  those  leading  principles,  which  were  sufficient  to  carry 
us  safely  through  the  labyrinth  of  cases,  that  overwhelm 
and  oppress  this  branch  of  the  law. 


a Le  Grew  v.  Cooke,  1 Bot.  If  Pull.  332. 

6 1 JV.  H.  Rep.  295. 

c Nicholas  v.  Whiting,  1 Rool't  Rep.  443.  Rix  v.  Strong,  1 Ibid. 
55.  SUngerland  v-  Morse,  8 Johns.  Rep.  474. 

d Code  JVapoleon,  No.  1257.  Polhier,  TraiU  dts  Oblig.  No.  545. 
Smith  V.  Loomis,  supra. 

t Mr.  Chipman,  in  the  able  essay  to  which  I have  already  re- 
ferred, supposes  that  the  debtor  may  sell  the  goods  which  he  so  re- 
tains, if  they  be  perishable  articles,  and  he  will  be  acco'intable  for 
tlic  net  proceeds.  He  has  reasoned  well,  and  upon  sound  legal  prin- 
ciples, in  support  of  his  position,  that  on  the  tender  and  refiisal  of 
specific  articles,  the  debt  is  discharged  on  the  one  hand,  and  the  title 
to  the  property  transferred  to  the  creditor  on  the  other. 
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VIII.  Of  the  memorandum  required  by  the  statute  of 
frauds. 

The  statute  of  frauds,  of  29  Car,  II.  c.  3.,  declared, 
that  no  action  should  be  brought  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  damages 
oat  of  his  own  estate or  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person  ; or  to  charge  any  person,  upon 
any  agreement  made  upon  consideration  of  marriage, *>  or 
upon  any  agreement  that  was  not  to  be  performed  in  one 
year,  unless  there  was  some  memorandum  or  note  in  writing 
of  the  agreement,  signed  by  the  party  to  be  charged,  or  his 
agent.  The  statute,  in  respect  to  the  memorandum,  ap- 
plied also  to  contracts  for  the  sale  of  goods,  wares  and 
merchandise,  in  cases  where  there  was  no  delivery  and  ac- 
ceptance of  part,  or  payment  in  part,  or  something  in 
earnest  given.  This  statute  is  assumed  to  be  the  basis  of  the 
statute  laws  of  the  several  states  on  this  subject.  It  has 
been  frequently  re-enacted  in  New-York,  and  the  last  re- 
vision of  the  statute  law  of  the  state  has  not  changed  its 
force  or  construction,<=  and  it  applies  equally  to  the  grant 
or  assignment  of  any  existing  trust  in  goods  and  things  in 
action,  as  well  as  to  lands.  The  signing  of  the  agreement 
by  one  party  only  is  suflicient,  provided  it  be  the  party 
sought  to  be  charged.  He  is  estopped  by  bis  signature 
from  denying  that  the  contract  was  validly  executed,  though 
the  paper  be  not  signed  by  the  other  party,  who  sues  for  a 
performance."*  It  is  sufficient,  likewise,  if  the  note  or  me- 


a The  .^ew-KorJr  S/a/ut*«,  vol.  ii.  113.  B.  I.,have  impro%ed 

upon  the  phraseology  of  the  English  statute,  by  adding,  or  to  fay  tht 
dAU  of  the  tejtator  or  intutale  out  of  hit  oum  ettUe. 

b This  did  not  apply  to  mutual  promises  to  marry.  Cook  v.  Baker, 
Sir.  Rep.  34. ; and  in  the  JVetc-York  Revited  Stntulee,  vol.  li.  135.  a. 
this  e.xception  is  expressly  made. 

e .V.  V.  Revised  Statutes,  vol.  ii.  113.  s.  1.  Ibid.  vol.  li.  135.  s.  2. 
Ibttl.  vol.  ii.  136.  8.  3.  Ibid.  vol.  ii.  137.  ».  2. 

<i  .\llen  V.  Bennet,  3 Taunt.  Rep.  109.  Lord  Manners,  in  2 Ball 
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morandam  be  made  by  a broker  employed  to  effect  the  pur- 
chase ; and  the  instrument  is  liberally  construed  without  a 
scrupulous  regard  to  forms.''  The  signature  may  be  with  a 
lead  pencil,  according  to  the  practice  in  cases  of  hurried 
business.  The  mark  of  one  unable  to  write,  or  even  a 
printed  name,  under  certain  circumstances,  is  a sufficient 
signature  ; and  if  the  name  be  inserted  in  such  a manner 
as  to  have  the  effect  of  authenticating  the  instrument,  it 
is  immaterial  in  what  part  of  it  the  name  be  found.'’  The 
contract  must,  however,  be  stated  with  reasonable  cer- 
tainty, so  that  it  can  be  understood  from  the  writing  it- 
self, without  having  recourse  to  parol  proof.'  Unless  the 
essential  terms  of  the  sale  can  be  ascertained  from  the 
writing  itself,  or  by  a reference  contained  in  it  to  some- 
thing else,  the  writing  is  not  a compliance  with  the  statute  ; 
and  if  the  agreement  be  thus  defective,  it  cannot  be  supplied 
by  parol  proof,  for  that  would  at  once  introduce  all  the 
mischiefs  which  the  statute  of  frauds  and  perjuries  was  in- 
tended to  prevent."* 


BeaUy,yiO,  Sir  William  Grant,  in  3 Vet.  i[  Beamts,  192.  Sir 
Thomas  Plumcr,  in  2 Jac.  If  IT alk.  426.  Flight  v.  Bulland,  4 Rut- 
tell't  Rep.  420.  Ballard  v.  Walker,  3 Johnt.  Cat.  60.  Setun  v. 
Slade,  7 Vet.  265.  Clason  v.  Bailey,  14  Juhnt.  Rep.  487.  Douglas 
y.  Spears,  2 A“otl  If  M'Cord,  207. 

0 Goon  V.  Aflalo,  6 Birnw.  tf  Crete.  117. 
h Stokes  V.  Moor,  1 Cox't  Rep.  219.  Selby  v.  Selby,  3 JVerivale't 
Rep.  2.  Ogilvie  v.  Foljambe,  3 Ihid.  53.  Knight  v.  Cuckford,  1 
Etp.  JV.  P.  C-  190.  Saunderson  v.  Jackson,  2 Bat.  if  Pull.  238. 
Schneider  v.  Morris,  2 Maule  If  Selxo.  286.  Clason  v.  Bailey,  14 
Johnt.  Rep.  484.  Thornton  v.  Kempster,  5 Tbunl.  Rep.  786. 
Penniman  v.  Hartshorn,  13  Jlleut.  Rep.  87. 

c Bailey  & Bogart  v.  Ogdens,  3 Johnt.  Rep.  399.  Champion  v. 
Plummer,  4 Ro«.  tf  Pull.  252.  Elmore  v.  Kingseote,  5 Barnv.  tf 
Creu.  583.  If  a bill  of  parcels  be  delivered  to,  and  accepted  by  the 
poTchaser,  with  his  name  in  it,  from  the  commission  merchant,  it  is 
a sufficient  memorandum  of  the  sale  of  the  goods  within  the  statute 
of  frauds.  Batturs  t.  Sellers,  5 Harr,  tf  Johnt.  1 17. 

d Parkhurst  v.  Van  Cortlandt,  I Johnt.  Ch.  Rep.  280,  281.  Abeel 
V.  Radcliffi,  13  Johnt.  Rep.  297.  It  was  held,  in  the  cases  of  Towers 
V.  Osborne,  Sir.  Rep.  506.,  and  Clayton  v.  Andrews,  4 Burr.  Rep. 
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IX.  Of  sales  of  goods,  as  affected  hy  fraud. 

Though  there  be  a judgment  against  the  vendor,  and  the 
purchaser  has  notice  of  it,  that  fact  will  not,  of  itself,  affect 
tbe  validity  of  the  sale  of  personal  property.  But  if  the 


Slot.,  that  a contract  for  the  sale  of  goods,  to  be  tkereafler  produced 
by  work  and  labour,  was  not  within  the  statute  of  frauds,  which  only 
related  to  sales  where  the  delivery  was  to  be  immediate,  and  the 
buyer  immediately  answerable.  In  the  one  case,  the  coach  was  to 
be  afterwards  made,  and  in  the  other,  the  wheat  was  to  be  thrashed  ; 
and  as  the  article  contracted  to  be  sold  was  to  be  first  manufactnred, 
or  labour  bestowed  upon  it,  the  contract  might  be  deemed  to  be  one 
for  work  and  labour  in  making  or  preparing  an  article  for  delivery. 
These  cases  have  been  since  somewhat  questioned,  and  the  latter 
went  quite  far  with  its  distinction.  It  seems  now  to  be  settled,  that 
the  statute  of  frauds  extends  to  executory  os  well  as  to  executed 
contracts  ; and  that  if  the  article  sold  existed  at  tbe  time  in  tolido, 
and  was  capable  of  delivery,  the  contract  is  within  tlie  statute  of 
frauds;  but  if  the  article  is  to  be  afterwards  manufactured,  or  pre- 
pared by  work  and  labour  for  delivery,  the  contract  is  not  within 
the  statute.  Rondeau  v.  Wyatt,  2 H.  Blaekt.  Rep.  63.  Cooper  v. 
Elston,  7 Term  Rep.  14.  Bennett  v.  Hull,  10  Johne.  Rep.  364. 
Crookshank  v.  Burrell,  18  Jbid.  58.  Sewall  v.  Fitch,  8 Cowen't  Rep, 
SIS.  These  latter  cases  admit  the  distinction  above  stated  to  be 
well  settled,  and  that  it  goes  to  sustain  the  correctness  of  tbe  de- 
cisions in  Strange,  if  not  in  Burrow,  though  not  entirely  upon  the 
ground  assumed  in  them.  And  yet,  in  Garbutt  v.  Watson, 5 Bamw. 
tf  Aid.  613.,  the  decision  of  Clayton  v.  Andrews  is  strongly  and 
justly  shaken,  as  having  pushed  the  distinction  to  an  extreme  of  re- 
finement ; and  though,  in  the  last  case,  the  sacks  of  flour  sold  were 
not  then  prepared,  but  were  to  be  got  ready  for  delivery  in  a few 
weeks,  yet  the  sale  was  held  to  be  within  tbe  statute,  and  that 
though  the  flour  was  not  ground  at  tbe  time,  it  was  still  a contract 
for  the  sale  of  goods,  and  not  for  work  and  labour  and  materials 
found.  This  seems  to  be  the  most  reasonable  construction  of  such  a 
contract. 

The  court  of  appeals,  in  Maryland,  in  Eichelberger  v.  M'Cauley, 
5 Harr.  If  Johnt.  213.,  followed,  with  some  reluctance,  the  case  of 
Clayton  v.  Andrews,  and  declared,  that  it  was  not  to  be  extended  to 
cases  where  the  work  and  labour  to  be  done  might  be,  of  themselves, 
considered  parts  of  the  contract.  The  English  statute  of  9 Oeo.  IV. 
c.  14.,  entitled,  “An  act  for  rendering  a written  memorandum  ne- 


Digltized  by  Googk 


Lecture  XXXIX.]  OF  PERSONAL  PROPERTY. 


513 


purchaser,  knowing  of  the  judgment,  purchases,  with  the 
view  and  purpose  to  defeat  the  creditor’s  execution,  it  is 
iniquitous  and  fraudulent,  notwithstanding  he  may  have 
given  a full  price,  for  it  is  assisting  the  debtor  to  injure  the 
creditor.  The  question  of  fraud  depends  upon  the  motive. 
The  purchase  must  be  bona  fide,  as  well  as  upon  a valuable 
consideration.  This  rule  has  been  repeatedly  declared  and 
established.^  Whether  it  would  be  an  act  of  fraud  sufficient 
to  vacate  the  contract,  if  the  purchaser,  knowing  of  his  own 
insolvency,  and  utter  incapacity  to  make  payment,  but 
without  using  any  device  or  contrivance  to  deceive  the 
vendor,  purchases  goods  of  another,  who  is  ignorant  of  his 
insolvency,  and  sells  them  under  the  belief  of  the  solvency 
as  well  as  good  faith  of  the  buyer,  is  a question  which  was 


cessary  to  the  validity  of  certain  promises  and  engagements,"  has 
provided  for  this  case,  by  declaring,  that  the  statute  of  frauds  of  29 
Car,  II.  c.  3.,  shall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  value  of  ten  pounds  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not,  at 
the  time  of  the  contract,  be  actually  made,  procured,  or  provided,  or 
fit,  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery.  It  was 
said,  upwards  of  sixty  years  ago,  at  Westminster  hall,  that  the 
statute  of  frauds,  of  29  Car.  II.,  had  not  been  explained  at  a less 
expense  than  one  hundred  thousand  pounds  sterling.  I should  sup- 
pose, from  the  numerous  questions  and  decisions  which  have  since 
arisen  upon  it,  that  we  might  put  down  the  sum  at  a million  and  up- 
wards. How  hazardous  it  would  now  seem  to  be,  to  attempt  to  re- 
cast the  statute  in  new  language,  or  to  disturb  the  order  and  style  of 
its  composition,  considering  how  costly  its  judicial  liquidation  has 
been,  and  how  applicable  its  provisions  are  to  the  daily  contracts  and 
practical  affairs  of  mankind.  It  has  been  affirmed,  in  England,  that 
every  line  of  it  was  worth  a subsidy ; and  uniform  experience  shows 
how  difficult  it  is,  by  new  provisions,  to  meet  every  contingency,  and 
silence  the  tone  of  sharp,  piercing  criticism,  and  the  restless  and 
reckless  spirit  of  litigation. 

a Lord  Mansfield,  1 Burr.  Rep.  474.  Coup.  Rep.  434.  Dallas, 
Ch.  I.,  8 Taunt.  Rep.  678.  Beals  v.  Guernsey,  8 Johne.  Rep.  446. 
Duncan,  J.,  7 Serg.  Rawle,  89. 
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raised,  but  left  undecided,  in  Conyert  v.  Ennis.*  It  has 
been  since  decided  in  another  case,*’  that  the  mere  insolven- 
cy of  the  vendee,  and  the  liability  of  the  goods  to  immediate 
attachment  by  his  creditors,  though  well  known  to  himself, 
and  not  disclosed  to  the  vendor,  would  not,  of  itself,  avoid 
the  sale.  In  that  case,  there  was  no  false  assertion,  or 
fraudulent  misrepresentation  or  deceit  practised,  or  concert, 
or  secret  agreement,  with  any  other  person,  and  there  was 
no  direct  evidence  that  the  vendee  knew  at  the  time  that  he 
was  insolvent.  The  decision  was  put  upon  the  ground  that 
the  credit  was  in  fact  obtained  without  any  fraudulent  in- 
tent, and  the  validity  of  the  sale  would  depend  upon  the 
decision  of  the  question,  whether  there  was  fraud  in  fact.* 
If  the  vendee  discovers  that  he  is  insolvent,  and  that  it  is 
not  in  his  power  to  pay  for  the  goods,  the  courts  have  al- 
lowed him  to  rescind  the  contract,  and  return  the  goods  to 
the  seller,  with  his  assent,  provided  he  did  it  before  the  con- 
tract was  consummated  by  an  absolute  delivery  and  accept- 
ance, and  provided  it  was  done  in  good  faith,  and  not  with 
the  colourable  design  of  favouring  a particular  creditor. 
He  cannot  rescind  the  contract  after  the  transit  has  ceased, 
and  the  goods  haw  been  actually  received  into  his  pos- 
session, and  the  rights  of  other  creditors  have  attached.<> 


a 2 JVcuon'i  Rep.  236. 
b Cross  V.  Peters,  1 Oreenlenf't  Rep.  376. 
c In  the  jurisprudence  of  some  parts  of  continental  Europe,  it  is 
admitted  that  theie  exists  a presumption  jurit  el  dejure  of  fraud,  if 
the  buyer  becomes  insolvent  within  a few  days  (and  which,  in  some 
cases,  has  been  fixed  at  three)  alter  receiving  the  goods.  Voet,  Com. 
ad  Band.  6.  1.  14.,  cites  several  authorities  iu  support  of  this  rule. 
In  1736,  it  was  attempted  to  be  introduced  into  the  law  of  Scotland, 
as  a rule,  that  the  cessio  fori,  within  three  days  after  the  purchase, 
should  be  received  as  evidence  per  se  of  fraud  ; but  such  a strict  and 
precise  test  was  finally  rejected,  in  1788,  in  the  case  of  Allan  &. 
Stewart  v.  The  Creditors  of  Stem,  1 BcU’t  Com.  244 — 248. 

d Barnes  v.  Freeland,  6 Term  Rep.  80.  Richardson  v.  Goss,  3 
Bot.  if  Pall.  119.  iSeate  V.  Ball,  2 /{cp.  1 1 7.  Dixon  v.  Bald- 

win, 5 Ibid.  175.  Salte  v.  Field,  6 Term  Rep,  211.  In  Neate  v. 
Ball,  I.ord  Kenyon  said,  it  was  much  to  be  wished,  that  where  goods 
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On  the  subject  of  fraudulent  sales,  another,  and  a very 
vexatious  question  has  arisen,  as  to  the  legal  consequence 
and  effect  of  an  agreement  between  the  parties  at  the  time 
of  the  sale,  that  possession  was  not  to  accompany  and  fol- 
low the  bill  of  sale  of  the  goods.  There  is  no  doubt  of  its 
being  evidence  of  fraud  ; but  the  great  point  has  been,  whe- 
ther the  fraud  which  was  to  be  inferred  in  such  a case,  was 
an  inference  of  law  to  be  drawn  by  the  court,  and  resulting 
inevitably  from  the  fact,  or  whether  the  fact  was  only  evi- 
dence of  fraud  to  be  drawn  by  the  jury,  and  susceptible  of 
explanation.  The  history  and  diversity  of  the  decisions  on 
this  subject  form  a curious  and  instructive  portion  of  our 
jurisprudence. 

By  the  English  statutes  of  3 Hen.  VII.  and  13  Eliz.  c. 
5.,  which  have  been  re-enacted  in  New-York,*  and  the  es- 
sential provisions  of  which  have  been  adopted  generally 
throughout  the  United  States,  all  conveyances  of  goods  and 
chattels  in  trust  for  the  use  of  the  person  conveying  them,  or 
made  to  delay,  hinder,  or  defraud  creditors,  are  declared  to 
be  void  ; and  it  is  every  where  admitted, that  the  statutes 
of  fraud  of  13  and  27  Eliz.  were  declaratory  of  the  princi- 
ples of  the  common  law  ; and  the  decisions  of  the  English 
courts  are,  therefore,  applicable  to  questions  of  constructive 
fraud  arising  in  this  country. 

Txeyne's  case,‘  which  arose  in  the  star  chamber  in  the  44th 
Eliz.  is  the  basis  of  the  decisions  on  the  question  of  fraud 
arising  from  possession  being  retained  by  the  vendor. 

Among  other  indicia  of  fraud  upon  which  the  court  re- 


continued in  bulk,  and  discernible  from  the  general  maas  of  the 
trader's  property,  at  the  time  of  bankruptcy,  that  they  could  be  re- 
turned to  the  original  owners  who  had  received  no  compensation  for 
them,  but  that  it  could  not  be  done  without  breaking  in  upon  the 
whole  system  of  the  bankrupt  laws, 
o Vide  nipra,  lec.  38. 

6 Lord  Mansfield,  Cowp.  Rep.  434.  Marshall,  Cb.  J.,1  Cranch'i 
Rep.  316.  Robertson  v.  Ewell,  3 Jdttnf.  Rep.  I.  Story,  J.,  1 Qall. 
Rep.  423. 
e 3 Co.  07. 
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lied,  and  adjudged  the  deed  fraudulent  in  that  case,  a pro- 
minent one  was,  that  the  vendor,  after  a bill  of  sale  of  chat- 
tels for  a valuable  consideration,  to  a creditor,  continued  in 
possession,  and  exercised  acts  of  ownership  over  the  goods. 
AAerwards,  in  Stone  v.  Grubham,"  upon  a bill  of  sale  of 
chattels,  being  a lease  for  years,  the  vendor  continued  in 
possession,  but  as  the  conveyance  was  only  conditional 
upon  payment  of  money,  it  was  held,  that  the  possession 
did  not  avoid  the  sale,  as  by  the  terms  of  the  deed  the  ven- 
dee was  not  to  have  possession  until  he  had  performed  the 
condition.  The  rule  was  explicitly  declared  in  Sheppard's 
Touchstone,  in  the  time  of  James  I.,  that  if  a debtor  se- 
cretly made  a general  deed  of  his  goods  to  one  creditor, 
and  continued  the  use  and  occupation  of  the  goods  as  his 
own,  the  deed  was  fraudulent  and  void  against  a subsequent 
judgment  and  execution  creditor,  notwithstanding  the  deed 
was  made  upon  good  consideration.'’  Again,  in  Bucknal  v. 
Roiston,'^  a bill  of  sale  of  goods  was  given  by  way  of  secu- 
rity or  pledge  for  money  lent,  and  a trust  in  the  vendor  to 
keep  the  goods,  and  sell  them  for  the  beneiit  of  the  vendee, 
appeared  on  the  face  of  the  deed  ; and  for  that  reason  it 
was  held  by  the  lord  chancellor  not  to  be  fraudulent.  One 
of  the  counsel  in  that  case  observed,  that  it  had  been  ruled 
forty  times  in  his  experience  at  Guildhall,  that  if  a man  sells 
goods,  and  still  continues  in  possession  as  visible  owner  of 
them,  the  sale  was  fraudulent  and  void  as  to  creditors.  The 
case  of  a mortgage  of  goods  was  afterwards  held,  in  Ryall 
V.  Rowles,*  not  to  form  an  exception  to  the  general  rule  re- 
cognised in  the  former  cases.  It  was  declared  by  very 
strongjauthority  in  that  case,  that  a mortgagee  of  goods,  per- 
mitting the  mortgagor  to  keep  possession,  had  no  specific 
lien  against  general  assignees  under  a commission  of  bank- 
ruptcy ; and  he  was  understood  to  confide  in  the  personal 
credit  of  the  vendor,  and  not  in  any  security.  Though 


a 5 Built.  Rrp.  *25.  c Free,  in  Ch.  285. 

b Ship.  Touch.  66.  d 1 Vet.  348.  I Atk.  Rep.  165. 


Digitized  by  Google 


Ucture  XXXIX.]  OF  PERSONAL  PROPERTY, 


517 


that  case  was  decided  upon  the  bankrupt  act  of  21  Jamet  I., 
and  not  upon  the  statutes  of  Elizabeth,  the  reasoning  of  the 
court  relative  to  the  distinction  between  absolute  and  con- 
ditional sales  or  mortgages,  was  founded  on  general  princi- 
ples applicable  to  every  case.  It  was  the  doctrine  of  the 
case,  that  in  a mortgage  of  goods  the  mortgagee  takes  pos- 
session; and  that  there  was  no  reason,  unless  in  very  special 
cases,  why  an  absolute  or  conditional  vendee  of  goods 
should  leave  them  with  the  vendor,  unless  to  procure  a col- 
lusive credit.  There  was  no  distinction,  it  was  admitted, 
under  the  13  Eliz.,  between  conditional  and  absolute  sales 
of  goods,  provided  they  were  fraudulent ; and  continuance 
in  possession  by  the  mortgagor  was  fraudulent  at  common 
law,  and  void  by  the  statutes  of  Elizabeth. 

The  doctrine  of  that  case  was  powerfully  sustained  by 
Lord  Mansfield,  in  Woncley  v.  Demaltos  Sf  Slader.'  That 
case  arose  under  the  bankrupt  act  of  21  James  I.,  and  it 
was  held  by  the  K.  B,,  that  a mortgage  of  goods,  with  pos- 
session retained  by  the  mortgagor,  was  fraudulent  in  law, 
equally  as  it  would  be  upon  an  absolute  sale.  To  give  a 
creditor  priority  by  such  a mortgage,  when  the  mortgagor 
is  allowed  to  appear  and  act  as  owner,  is  enabling  him  to  im- 
pose upon  mankind  by  false  appearances ; for  where  pos- 
session is  not  delivered,  goods  may  be  mortgaged  a hundred 
times  over,  and  open  a plentiful  source  of  deceit.  But  in 
Cadogan  v.  Kennct,^  where  household  goods,  by  settlement 
before  marriage,  in  consideration  of  the  marriage,  and  of 
the  wife’s  marriage  portion,  were  conveyed  to  trustees  in 
trust  for  the  settler  for  life,  remainder  to  his  wife  for  life,  and 
remainder  to  the  sons  of  the  marriage,  it  was  held,  that 
those  goods  were  protected  from  execution  in  favour  of  a 
creditor  existing  at  the  time  of  the  settlement,  though  the 
grantor  continued  in  possession  of  the  goods.  The  trans- 
action Was  fair  and  honest  in  point  of  fact,  and  it  was  part 
of  the  trust  that  the  goods  should  continue  in  the  house. 


a I Burr.  iZrp.  467. 


b Cotrp.  Rep.  432. 
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Other  subsequent  cases  have  established  the  rule,  that  the 
wife’s  goods  may,  before  marriage,  be  conveyed  to  trustees 
with  her  husband’s  assent,  for  her  use  during  coverture,  and 
such  property  will  not  be  liable  to  his  debts.*  Again,  in 
Edwards  v.  Harbeii,^  the  K.  13.  laid  down  the  principle  em- 
phatically, that  if  the  vendee  took  an  absolute  bill  of  sale 
to  ta’jte  effect  immediately  by  the  face  of  it,  and  agreed  to 
leave  the  goods  in  the  possession  of  the  vendor  for  a limit- 
ed time,  such  an  absolute  conveyance,  without  the  posses- 
sion, was  such  a circumstance  per  se  as  made  the  transactioti 
fraudulent  in  point  of  law.  It  was  admitted,  however,  that 
if  the  want  of  immediate  possession  be  consistent  with  the 
deed,  as  it  was  in  BucJtnal  v.  Roiston,  and  Lord  Cadogan  v. 
Kennet,  and  as  it  is  if  the  deed  be  conditional,  and  the  ven- 
dee is  not  to  have  possession  until  he  has  performed  the 
condition,  the  sale  was  not  fraudulent,  for  there  the  posses- 
sion accompanied  and  followed  the  deed  within  the  meaning 
of  the  rule. 

After  the  English  rule  on  this  subject  had  been  thus  dis- 
cussed, declared  and  settled,  it  was  repeatedly  held,  that 
an  absolute  bill  of  sale  of  chattels,  unaccompanied  with 
possession,  was  fraudulent  in  law,  and  void  as  against  cre- 
ditors.' The  change  of  possession  was  required  to  be  sub- 
stantial and  exclusive,  and  not  concurrently  with  the  as- 
signor. But,  on  the  other  hand,  there  have  been  many  ex- 
ceptions taken,  and  many  qualifications  annexed  to  the  ge- 
neral rule;  and  it  has  become  didicult  to  determine  when 
the  circumstance  of  possession  not  accompanying  and  fol- 
lowing the  deed,  be  per  se  a fraud  in  the  English  law,  or 
only  presumptive  evidence  of  fraud,  resting  upon  the  facts 
to  be  disclosed  at  the  trial.  It  certainly  is  not  any  thing 
more,  if  the  purchaser  was  not  a creditor  at  the  time,  and 


o Haselinton  v.  GUI,  24  Geo.  III.  3 Term  Rep.  620.  n.  Jarman 
v.  Woolloton,3  Ibiii.  618. 

6 2 Ibid.  587. 

c Paget  V.  Pcrcliard,  1 Etp.  A".  P.  Rep.  205.  Wordall  v.  Smith, 
1 Campb.  .V.  P.  Rep.  332. 
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the  goods  were  under  execution,  and  the  transaction  noto- 
rious, and  not,  in  point  of  fact,  either  clandestine  or  fraudu- 
lent. 

In  Kidd  v.  RawUtuon,*-  goods  were  purchased  on  execu- 
tion by  a stranger,  and  left  in  possession  of  the  debtor  for 
a temporary,  and  honest  and  humane  purpose,  and  as  the 
parties  did  not  stand  in  the  relation  of  debtor  and  creditor, 
Lord  Eldon,  as  C'h.  J.  of  the  C.  B.,  held,  that  the  title  was 
in  the  vendee.  He  admitted,  that  a bill  of  sale  of  goods 
might  be  taken  as  security  on  a loan  of  money,  and  the 
goods  fairly  and  safely  left  with  the  debtor.  The  decision 
in  this  case  was  conformable  to  one  made  by  Lord  Holt 
under  similar  circumstances  and  Lord  Eldon,  many  years 
afterwards,  when  lord  chancellor, <=  adhered  to  the  same 
doctrine,  and  declared,  that  possession  of  chattels  by  the 
vendor  was  only  prima  facie  evidence  of  fraud.  If  the  pro- 
perty cannot  be  reached  by  bankruptcy,  and  the  possessiou 
be  according  to  the  deed  which  creates  the  title,  and  the 
title  be  publicly  created,  it  is  not  fraudulent.  Other  cases 
have  protected  the  purchaser  of  goods  seized  on  execution, 
(and  whether  the  purchase  was  from  the  sheriff  or  the  de- 
fendant seemed  to  be  immaterial,)  from  subsequent  execu- 
tions, though  the  goods  were  suffered  to  continue  in  the 
possession  of  the  defendant,  on  the  ground  that  the  transac- 
tion was  necessarily  notorious  to  the  whole  neighbourhood, 
and  the  execution  notice  to  the  world ; and  the  cases  being 
free  from  fraud  in  fact,  were,  under  those  circumstances, 
free  from  the  inference  of  fraud  in  law.'’  The  question  of 
fraud  in  such  cases  is  declared  to  be  a question  of  fact  for 
the  jury.  The  purchaser  of  goods  sold  at  auction,  by  trus- 
tees, under  an  assignment  by  an  insolvent  debtor,  is  also 
protected,  though  he  leave  the  goods  in  the  possession  of 


a 2 Boi.  If  Pull.  59. 
b Cole  V.  Davies,  I Lord  Rnrjm.  724. 
c Lady  Arundel!  V.  Phipps,  10  Pei.  145. 

d Watkins  v.  Itirch,  4 Taunt.  Rrji.  823.  Joseph  v Ingram,  S Ibid. 
338.  Latimer  v.  Batson,  4 Barme.  Sf  Crcti.  652. 
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the  prior  owner,  provided  it  be  a matter  of  fact  to  be  found 
by  a jury,  that  the  assignment  was  not  made  with  a fraudu- 
lent intent,  and  that  the  sale  was  notorious.'^ 

So,  a person  may  lend  his  goods  for  another’s  use,  and, 
except  in  cases  of  bankruptcy  under  the  statute  of  21  James 
I.,  they  will  be  protected  from  the  creditors  of  the  person  for 
whose  use  they  were  supplied.'’  In  Steward  v.  Lombe,^  so 
late  as  1820,  the  court  of  C.  B.  even  questioned  very 
strongly  the  general  doctrine  in  Edwards  v.  Ilarben,  that 
actual  possession  was  necessary  to  transfer  the  property  in 
a chattel,  and  the  authority  of  the  case  itself  was  shaken. 
The  conclusion  from  the  more  recent  English  cases  would 
seem  to  be,  that  though  a continuance  in  possession  by  the 
vendor  or  mortgagor  be  prima  facie  a badge  of  fraud,  if 
the  chattels  sold  or  mortgaged  be  transferable  from  hand  to 
hand,  yet  the  presumption  of  fraud  arising  from  that  cir- 
cumstance may  be  rebutted  by  explanations  showing  the 
transaction  to  be  fair  and  honest,  and  giving  a reasonable 
account  of  the  retention  of  the  possession.  The  question 
of  fraud  arising  in  such  cases,  is  not  an  absolute  inference 
of  law,  but  one  of  fact  for  a jury;  and  if  the  personal 
chattels  savour  of  the  realty,  as,  for  instance,  the  engines, 
utensils  and  machinery  belonging  to  a manufacturing  es- 
tablishment, no  presumption  of  fraud  will  arise  from  the 
want  of  delivery.'' 

The  law  on  this  subject  is  still  more  unsettled  in  this 
country  than  it  is  in  England. 


a Leonard  v.  Baker,  1 Maule  i(  Selie.  251. 
b Dawson  V.  Wood,  3 Taunt.  Rep.  256. 
e 1 Brad.  Sf  Bing.  506. 

d Eastwood  v.  Brown,  Rijnn  Sf  JHood^,3\2.  Wooderman  v.  Bal- 
dock,  8 Taunt.  Rep.  676.  Jezeph  v.  Ingram,  Ibid.  838.  Reed  v. 
Blades,  5 Ibid.  212.  Hoffman  v.  Pitt,  5 Esp.  .y.  P.  Rep.  22.  Arm- 
strong V.  Baldock,  1 Gnw’s  y.  P.  Rep.  33.  Storer  v.  Hunter,  3 
Bamv.  t(  Crees.  368.  On  the  other  hand,  where  goods  were  seized 
on  ji.  fa.,  and  not  sold  by  direction  of  the  plaintiff,  but  left  under  the 
control  of  the  defendant  from  March  to  November,  the  execution  and 
levy  were  deemed  fraudulent,  and  the  goods  were  held  to  be  liable 
to  a subsequent  Ji.  fa.  Lovick  v.  Crowder,  8 Bamxc.  S(  Creel.  132. 
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In  the  supreme  court  of  the  United  States,  the  doctrine 
in  Edtoardt  v.  Harben  has  been  explicitly  and  fully  adopt- 
ed ; and  it  is  declared,  tliat  an  absolute  bill  of  sale  is  itself  a 
fraud  in  law,  unless  possession  accompanies  and  follows  the 
deed.*  This  decision,  of  course,  leaves  open  for  discussion 
the  distinction  taken  in  that  case  between  a bill  of  sale 
absolute,  and  one  conditional  upon  its  face,  and  also  the 
conclusions  in  the  other  cases  where  the  continuance  of 
possession  in  the  vendor  is  consistent  with  the  deed.  The 
principle  of  the  decision  at  Washington  has  been  adopted 
in  the  circuit  courts  of  the  United  States,  and  we  may  con- 
sider it  to  be  a settled  principle  in  federal  jurisprudence. 
In  pursuance  of  the  rule,  if  property  be  abroad,  and  incapa- 
ble of  actual  delivery  at  the  time,  as  in  the  case  of  a ship 
at  sea,  the  possession  must  be  assumed  as  soon  as  possible 
on  the  arrival  of  the  vessel  in  port.*’ 

In  Virginia,  the  same  principle  has  been  directly  and  re- 
peatedly adjudged  to  be  well  settled;  and  it  is  declared, 
that  an  absolute  bill  of  sale  of  personal  property,  with  pos- 
session continuing  in  the  vendor,  is  fraudulent  per  te  as  to 
creditors,  without  other  evidence  of  fraud,  or  being  con- 
nected with  other  circumstances.*  In  South  Carolina,  the 


a Hamilton  v.  Russell,  1 CrancKt  Rep.  309. 
b United  States  v.  Conyngham,  4 Dali.  Rep.  358.  Meeker  r.  Wil- 
son, I Gail.  Rep.  419.  Mair  v.  Glennie,  4 Maule  tf  Selto,  240. 

c Alexander  v.  Deneale,  2 JUwif.  Rep.  341.  Robertson  v.  Ewell, 
S Ibid.  1.  In  Loud  v.  JefTriea,  5 Randolph’ t Rep.  211.,  the  rule  was 
somewhat  qualified ; and  it  was  held,  that  when  tiie  grantor  of  per* 
sonal  property  remains  in  possession  after  an  absolute  conveyance, 
the  conveyance  is  prima facie  fraudulent;  but  such  possession  is  not 
conclusive  evidence  of  fraud  barring  every  explanation.  It  will  lay 
with  the  purchaser  to  explain  and  rebut  the  presumption  of  fraud ; as 
if  a slave  be  purchased,  and  not  taken  away  in  several  months,  it 
may  be  shown  that  he  was  too  sick  to  be  removed ; or  if  a horse  be 
purchased,  and  to  be  sent  for  the  next  day,  a levy,  upon  him  in  the 
intermediate  time  upon  execution  against  the  seller,  it  was  supposed, 
would  hardly  be  sustained.  In  Clayton  v.  Anthony,  8 Randolph.'! 
Rep.  286.,  Judge  Green  elaborately  investigates  the  doctrine,  and 
ably  sustains  the  rule  established  by  the  previous  authorities. 

VoL.  II.  66 
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same  doctrine  was  alluded  to,  as  being  founded  on  the  better 
authority  ;■  and  in  one  case  in  equity>>  it  was  decided,  that  if 
possession  did  not  accompany  a bill  of  sale  of  chattels 
which  was  not  recorded,  it  was  void  as  to  creditors,  though 
there  was  no  doubt  of  the  fairness  of  the  transaction.  Af- 
terwards, in  the  constitutional  court,  the  doctrine  of  the 
English  law  in  Edwards  v.  Ilarbcn  was  declared  by  all  the 
judges  to  be  a settled  rule.<^  In  Tennessee,  also,  the  doctrine 
of  the  English  law,  as  stated  in  Edwards  v.  Harben,  is 
clearly  asserted.**  So,  in  Kentucky,  the  same  principle, 
under  the  modifications  it  has  subsequently  undergone  in 
England,  seems  to  have  been  adopted ; for  after  an  abso- 
lute bill  of  sale,  if  the  property  remains  in  the  possession  of 
the  vendor,  it  is  held  to  be  fraudulent,  and  evidence  of  a fair 
intent  is  inadmissible;  and  yet,  when  such  possession  is  not 
inconsistent  with  the  sale,  the  fraud  becomes  a matter  of  fact 
for  a jury.® 

In  Pennsylvania,  the  English  doctrine  is  adopted  and  fol- 
lowed in  its  fullest  extent.  The  general  principle  is  expli- 
citly and  emphatically  recognised,  that  on  an  absolute  sale 
or  assignment  of  chattels,  possession  must  accompany  and 
follow  the  deed,  and  vest  exclusively  in  the  vendee,  or  it  is 
fraudulent  in  law,  though  there  be  no  fraud  in  fact.  As  be- 
tween the  vendor  and  vendee,  the  property  will  belong  to 
the  vendee ; but  if  the  vendor  sells  and  delivers  it  to  a bona 
fide  purchaser,  without  notice,  the  purchaser  will  hold 
against  the  original  vendee.*  As  an  exception  to  the 
general  rule,  it  is  admitted,  that  goods  may,  after  they  have 
been  levied  upon,  or  after  a fair  purchase  of  them  at  a sale 


a Croft  V.  Arthur,  3 F.q.  Rep,  S.  C-  229. 
h De  Barilcleben  v.  Beekman,  1 Ibid.  346. 

e Kenneiiy  v.  Rons,  2 Conti.  Rep.  S.  C.  125.  Hudnal  v.  Wilder, 
4 M'Cord't  Rep.  294.  S.  1*. 

d Ragan  v.  Kennedy,  1 TVna.  Rtp.  91. 
e Baylor  v.  Sinithera,  1 LiUeti’s  Rep.  1 12. 

y Dawea  v.  Cope, 4 Binney't  Rep.  258.  Babb  V.  Clemaon,  10  Serf, 
te  Rattle,  419.  iShaw  v.  Levy,  17  Jbtd.  99.  Hower  v.  Geeeman, 
Ibid.  251. 
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on  ezecotion,  be  safely  left  in  the  possession  of  the  defend- 
ant, without  a necessary  inference  of  fraud ; though  the  ex- 
ception in  the  case  of  a lery  merely,  was  afterwards  re- 
stricted to  household  fiimiture.'  Delivery  of  the  goods  is 
held  to  be  as  requisite  in  the  case  of  a mortgage  of  goods, 
as  of  an  absolute  sale  of  goods  under  the  statutes  of  13 
and  27  Eliz. ; and  merely  stating  on  the  face  of  the  deed, 
that  possession  was  to  be  retained,  is  not  sufficient  to  take 
the  case  out  of  the  statute,  even  in  the  case  of  a mortgage 
of  goods;  and  the  transaction  has  been  adjudged  to  be 
fraudulent  per  se,  and  void  against  a subsequent  bona  fide 
purchaser  without  notice.'’  The  just  policy  and  legal  solidity 
of  the  rule  that  holds  all  such  deeds  of  chattels  fraudulent  in 
law,  were  asserted  in  the  case  to  which  I have  last  alluded, 
with  distinguished  ability  and  effect.  The  retention  of  pos- 
session must  not  only  be  part  of  the  contract,  but  it  must 
appear  to  be  for  a pmrposc,  fair,  honest  and  necessary,  or 
conducive  to  some  fair  object  in  view.  Appearances  must 
not  only  agree  with  the  real  state  of  things,  but  the  real  state 
of  things  must  be  honest  and  consistent  with  public  policy. 
Such  were  the  cases  of  Ducknel  v.  Roytton,  and  Cadogan  v. 
Kennel.  But  where  the  motive  of  the  sale  is  the  security  of 
the  vendee,  and  the  vendor  is  permitted  to  retain  the  visible 
ownership  for  the  convenience  of  the  parties,  it  is  a fraud, 
though  the  arrangement  be  inserted  in  tlie  deed  or  mortgage. 
The  policy  of  the  law  will  not  permit  the  owner  of  personal 
property  to  create  an  interest  in  another,  either  by  mortgage 
or  absolute  sale,  and  still  continue  to  be  the  visible  owner. 
The  law  will  not  stay  to  inquire  whether  there  was  actual 
fraud  or  not,  and  will  infer  it  at  all  events ; for  it  is  against 
sound  policy  to  suffer  the  vendor  to  remain  in  possession, 
whether  an  agreement  to  that  effect  be  or  be  not  expressed 
in  the  deed.  It  necessarily  creates  a secret  incumbrance  as 
to  personal  property,  when,  to  the  world,  the  vendor  or 


a Levy  v,  Wallis,  4 Dali.  Rep.  1C7.  Waters  v.  M'CleUtm, 
tbid.  108.  Chancellor  v.  Phillips,  Ibid.  113. 
b Clow  V,  Woods,  6 Serf,  tf  Raul*,  tIS. 
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mortgagor  appears  to  be  the  owner,  and  he  gains  credit  as 
such,  and  is  enabled  to  practise  deceit  upon  mankind.  If  the 
possession  be  withheld  pursuant  to  the  terms  of  the  agree* 
ment,  some  good  reason  for  it,  beyond  the  convenience  of 
the  parties,  must  appear ; and  tbcjparties'must  leave  nothing 
unperformed  within  their  power,  to  secure  third  persons  from 
the  consequences  of  the  apparent  ownersiiip  of  the  vendor. 
If  it  be  the  sale  or  mortgage  of  articles  undergoing  a pro- 
cess of  manufacture,  to  be  delivered  when  finished,  or  of 
various  other  goods  and  chattels,  and  possession  can  pro- 
perly be  retained,  there  ought  to  be  a specific  inventory 
of  the  articles,  so  as  to  apprize  creditors  of  what  the  con- 
veyance covered,  and  to  prevent  the  vendor  from  chang- 
ing and  covering  property  to  any  extent  by  dexterity  and 
fraud. 

The  supreme  court  of  Pennsylvania  have  regretted,  that 
even  in  the  excepted  case  of  household  furniture,  the  goods 
seized  on  execution  may  be  left  in  the  hands  of  the  defend- 
ants.' This  was  contrary  to  the  common  law,  which  would 
not  endure  the  levying  on  goods  only  as  a security,*  and 
wisely  gave  a subsequent  execution  creditor  the  preference, 
if  goods  levied  on  by  execution  were  suffered  to  remain  in 
the  hands  of  the  defendant.  The  exception  of  household 
furniture  has  notoriously  occasioned  collusion  and  fraud, 
and  been  productive  of  g^oss  abuse.  The  levy  was  a very 
imperfect  notice  to  third  persons.** 


a Bradley  v.  Wyndam,  1 fFils.  Itr.p.  44. 

b Cowden  v.  Brady,  8 Serg.  tf  RatBle,  510.  Dean  v.  Patton,  13 
Jbid,  345.  In  Barnes  v.  Bittington,  1 Wash.  Cir.  Rep.  38.,  Judge 
Washington  held,  that  household  furniture  did  not  properly  form  an 
exception  to  the  general  rule,  that  if  goods  be  levied  on  under  ayi. 
/a.,  and  left  in  the  possession  of  the  defendant  for  any  length  of  time, 
no  lieu  attached  by  the  levy,  as  against  subsequent  executions  or 
purchasers.  The  rule,  as  it  was  afterwards  declared,  in  Berry  v. 
Smith,  3 Ibid.  60.,  does  not  require  the  officer  to  remove  the  goods 
or  sell  them  immediately,  provided  he  does  it  in  a reasonable  tims^ 
and  does  not  leave  the  debtor  in  the  mean  time  with  the  power  te 
deal  with  the  property  as  owner. 
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The  same  doctrine  has  been  declared  to  be  the  law  in 
New- Jersey,  Connecticut  and  Vermont.  Delivery  of  pos- 
session, in  the  case  of  a sale  or  mortgage  of  chattels,  is  held  to 
be  necessary  whenever  it  be  practicable  ; and  to  permit  the 
goods  to  remain  in  the  hands  of  the  vendor,  is  declared  to 
be  aq  extraordinary  exception  to  the  usual  course  of  dealing, 
and  requires  a satisfactory  explanation.  There  must  be  an 
actual  and  not  a colourable  change  of  possession.  The 
leading  decisions,  in  England  and  in  this  country,  in  favour 
of  the  legal  inference  of  fraud  in  such  cases,  are  referred 
to,  and  the  conclusion  adopted,  that  on  a sale  or  mortgage 
of  goods,  an  agreement,  either  in  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  in  special  cases 
and  for  special  reasons,  to  be  shown  to  and  approved  by 
the  court,  fraudulent  and  void,  equally  against  creditors 
and  bona  fide  purchasers.' 


a Chumar  v.  Wood,  I HalHed'i  Rep.  155.  Patten  v.  Smith,  5 
Conn.  Rep.  196.  In  Vermont,  it  was  held,  that  in  ordinary  cases  of 
tales  of  personal  property,  if  the  vendor  retains  posse.ssion,  the  sale  is 
fraadulent  and  void  as  to  creditors.  Bnna  fide  sales  by  sherifis  wore 
deemed  an  exception.  Boardman  v.  Keeler,  1 Aiken'e  Ver.  Rep. 
158.  Mott  V.  M'Niel,  1 Ihid.  162.  In  Weeks  v.  Wood,  2 Ibid, 

64.,  the  same  conclusion  was  adopted,  after  a full  review  of  the 
aathoritiea  on  each  side  of  the  question;  and  it  was  declared,  that  in 
the  tale  of  chattels,  if  the  conveyance  be  absolute,  the  want  of  a 
change  of  possession  was  not  merely  prima  facie  evidence  of  fraud, 
but  a circumstance  per  te  which  rendered  the  transaction  fraudulent 
and  void ; and  no  stipulation  in  the  contract,  that  the  vendor  should 
retain  possession,  would  take  the  case  out  of  the  rule,  if,  from  the 
nature  of  the  Iraneaction,  the  sale  was  absolute,  and  possession  could 
accompany  it.  So,  again,  in  Fletcher  v.  1 toward,  2 Aiken' t yer.  Rep. 

115.,  it  was  decided  to  be  essential  to  a pledge,  as  well  as  to  a sale 
of  personal  chattels,  that  it  be  accompanied  with  delivery  of  posses- 
sion as  against  third  persons;  and  that  if  the  pawnee  takes  a delivery, 
and  yet  immediately  redelivers  the  thing  pledged  to  the  former 
owner,  or  permits  it  to  go  back  into  bis  possession,  the  special  pro- 
perty created  by  the  bailment  is  determined  and  gone.  The  same 
doctrine  was  followed  outfin  Beattie  v.  Robin,  2 Vermont  Rep.  181. ; 
and  it  was  declared,  that  unless  a purchase  be  followed  by  a visible 
thange  of  possession,  the  property  will  continue  liable  to  the  cieditora 
of  the  vendor. 
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In  the  American  decisions,  the  stern  conclusions  of  the 
doctrine,  that  fraud  in  the  given  case  is  an  inference  of  law, 
are  asserted  in  this  country,  not  only  in  a tone  equally  ex- 
plicit and  decided  as  in  the  English  cases  in  the  age  of 
Mansfield  and  Duller,  but  witli  much  greater  precision  and 
more  powerful  and  convincing  argument.  There  is-  ano- 
ther series  of  decisions,  however,  which  have,  under  equal 
sanction,  established  a more  lax  and  popular  doctrine. 

In  North  Carolina  it  is  held,  that  whether  a deed  be 
fraudulent  or  otherwise,  from  the  want  of  possession  in  the 
vendee,  or  within  the  operation  of  the  statute  of  13  Eliz.  c. 
6.,  was  a question  of  fact,  and  not  of  law.“  The  supreme 
court  of  that  state,  in  a recent  case,'’  carried  the  relaxa- 
tion of  the  English  rule  to  a very  great  extent.  A bill 
of  sale  of  a horse  was  absolute  on  its  face,  but  taken  as 
a security  for  a debt,  and  possession  was  left  with  the  ven- 
dor. The  property,  after  being  kept  by  the  debtor  for  six 
years,  was  seized  on  execution  by  another  creditor ; and  the 
court  decided,  that  such  a transaction  was  only  presump- 
tive evidence  of  fraud  for  a jury;  and  as  they  had  found 
no  fraud  in  the  fact,  the  verdict  was  sustained.” 

In  New-York,  the  current  language  of  the  court  original- 
ly was,''  that  the  non-delivery  of  goods  at  the  time  of 
the  sale  or  mortgage,  was  only  prima  facie  evidence  of 
fraud,  and  a circumstance  which  admitted  of  explanation. 
But  in  Sturtevant  v.  Ballard,'^  the  subject  received  a more 


a Vick  T.  Kegs,  2 Hayuiood's  Rep.  1 26.  Palkner  v.  Perkins,  Vnd. 
224.  Smith  V.  Niel,  I .HatcArr.  iie/'.  341.  Trotter  v.  Howard, 

320. 

i Howell  V.  Elliott,  1826,  1 Badg.  te  Dtt.  76. 
e In  1830,  provision  was  made  by  law,  in  North  Carolina,  for  the 
registry  of  deeds  of  trust  or  mortgages  of  chattels ; and  they  were 
not  to  be  valid  in  law,  as  against  creditors  or  purchasers  for  evaluable 
consideration,  without  such  registry.  This  will  prevent  the  incon- 
venience of  the  antecedent  doctrine. 

d Barrow  v.  Paxton.  5 Johtu.  Rep.  258.  Beal  v.  Guernsey,  8 /Hd. 
452. 

s » Ibid.  3J7. 
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full  and  deliberate  consideration,  and  the  English  and 
American  authorities  were  extensively  reviewed  ; and  it  was 
decided,  that  on  a bill  of  sale  of  goods,  partly  for  cash  and 
partly  to  satisfy  a debt,  with  an  agreement  in  the  instrument, 
that  the  vendor  was  to  retain  the  use  and  occupation  of  the 
goods  for  the  term  of  three  months,  the  goods  were  liable 
to  the  intervening  execution  of  a judgment  creditor.  It  was 
considered  to  be  a settled  principle  of  law,  that  if  the  vendor 
be  permitted  to  retain  possession  in  the  case  of  an  absolute 
bill  of  sale  of  chattels,  it  was  an  act  of  fraud  in  law  as 
against  creditors,  and  that  though  the  agreement  appear  on 
the  face  of  the  deed,  it  would  heequally  so,  unless  some  good 
motive  was  at  the  same  time  shown.  The  rule  applied 
equally  to  conditional  as  well  as  absolute  sales,  unless  the 
intent  of  the  parties  in  creating  the  condition  was  sound  and 
legal.  Fraud  was  the  judgment  of  law  on  facts  and  intents, 
and  it  was  a question  of  law  when  there  was  no  dispute 
about  the  facts.  The  result  of  the  investigation  was,  that 
a voluntary  sale  of  chattels,  with  an  agreement,  either  in 
or  out  of  the  deed,  that  the  vendor  may  keep  possession,  is, 
except  in  special  cases,  and  for  special  reasons,  to  be  shown 
to  and  approved  of  by  the  court,  fraudulent  and  void  as 
against  creditors. 

This  decision  was  supposed  to  have  established,  on  sound 
foundations,  theruleof  law  in  New-York,  so  far  as  that  rule 
depended  upon  the  judgment  of  the  supreme  court.  But 
though  the  decision  has  been  cited  and  approved  of  in  other 
states,*  it  was  doomed  to  have  a very  transient  influence 
over  its  own  tribunal.  In  Ludloic  v.  Hurd,^  the  chief 
justice  left  it  as  a debatable  point,  whether  the  retaining 
possession  of  chattels  by  the  vendor,  after  an  absolute  sale 
of  them,  was  ipto  facto  fraudulent,  or  only  a badge  of  fraud 
for  the  consideration  of  a jury;  and  in  Bisscll  v.  Hophint,’‘ 


a 5 Serg.  tf  Raicle,  S85.  6 Conn.  Rep.  200. 
b 19  Johnt.  Rep.  221. 

« 3 Coven' e Rep.  186. 
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the  doctrine  of  the  case  of  Sturtevant  v.  Ballard  was  en- 
tirely subverted. 

In  Distell  v.  Hopkins,  a debtor  executed  a bill  of  sale  of 
a horse  and  other  chattels,  to  a creditor,  in  security  for  a 
pre-existing  debt.  Nothing  was  said  in  the  instmment 
about  possession,  or  time  of  payment,  though  the  bill  aver- 
red a sale  and  delivery.  The  property,  in  fact,  remained 
in  the  possession  and  use  of  the  vendor,  by  permission  of 
the  vendee  ; and  after  a period  of  fifteen  months  the  debtor 
executed  another  instrument  to  the  creditor,  stating  that 
there  had  been  a settlement  of  accounts,  and  a balance  ad- 
justed, and  that  so  much  of  the  property  “as  remained  on 
hand,’’  should  remain  liable,  and  that  the  horse,  which  it 
seems  had  remained  on  baud,  was  “ to  remain  for  the  pre- 
sent’’ with  the  debtor.  At  the  time  of  the  bill  of  sale,  the 
vendor  was  indebted  to  other  persons,  and  one  of  them, 
about  six  months  thereafter,  sued  him,  and  obtained  judg- 
ment and  execution,  suid  levied  on  the  horse  in  possession 
of  the  debtor,  at  the  period  of  sixteen  months  from  the 
execution  of  the  bill  of  sale.  The  horse  was  sold  by  the 
officer  to  the  execution  creditor,  who  had  notice  before  the 
sale  of  the  claim  of  the  first  vendee. 

These  facts  being  found  by  special  verdict,  and  the  con- 
clusion's to  be  drawn  from  them  referred  to  the  court,  it 
was  adjudged  that  the  first  vendee  was  entitled  to  the  pro- 
perty, for  that  there  was  neither  fraud  in  law,  nor  fraud  in 
fact,  and  that  possession  continuing  in  the  vendor  was 
only  prima  fade  evidence  of  fraud,  and  might  be  explain- 
ed. But  in  Dimer  v.  McLaughlin,*  it  was  held,  that  a mort- 
gage of  goods,  in  a case  in  which  the  mortgagor  was  suf- 
fered to  continue  in  possession,  and  to  act  as  owner  for 
two  years  and  a half  after  the  mortgage  had  become  abso- 
lute, was  fraudulent  in  law,  and  void  as  to  creditors,  how- 
ever honest  the  intention  of  the  parties  might  have  been. 
This  was  in  some  degree  reinstating  the  earlier  doctrine  ; 
and  a recognition  of  the  principle  declared  in  Slurtevant  v. 


a Z iVtndtU  i Rtp.  596. 
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Ballard,  and  the  decision  is  deemed  to  be  sound  and  salu- 
tary.* 

The  supreme  court  of  Massachusetts  has,  in  several 
cases,'’  laid  down  and  established  the  doctrine,  that  pos-^ 
session  of  chattels  by  the  vendor  or  mortgagor,  after  a sale 
or  mortgage  of  the  same,  is  not,  as  it  regards  creditors,  fraud 
per  te,  but  only  piima  facie  evidence  of  fraud,  and  which 


a The  JVnc-  York  Revued  Slaiultt  have  put  this  vexatious  question  at 
rest  in  this  state,  as  to  the  effect  of  tlio  non-delivery  of  goods  on  sole 
or  assignment,  by  way  of  mortgage,  or  upon  condition,  by  declaring, 
that  unless  the  sale  or  assignment  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of  pos- 
session, it  shall  be  prtsumed  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  vendor,  or  person  making  the  assignment,  and  against 
subsequent  purchasers  in  good  faith;  and  shall  bo  conclutive  evidence 
of  fraud,  unless  it  shall  be  made  to  appear,  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment,  that  the  same  was  made  in 
good  faith,  and  wilkoul  any  intent  to  defraud.  All  persons  who  shall 
be  creditors,  while  the  goods  remain  in  the  possession  or  under  the 
control  of  the  vendor  or  assignor,  are  embraced  in  the  provision ; but 
it  does  not  apply  to  contracts  of  bottomry  or  respondentia,  nor  to  as- 
signments or  hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign 
ports,  (Af.  y,  Revited  Stalutee,  vol.  ii.  136.  s.  5,  6,  7.)  It  is  further 
declared,  that  the  question  of  fraudulent  intent,  in  all  cases  of 
fraudulent  conveyances  and  contracts,  ralative  to  real  and  personal 
property,  shall  be  deemed'  a quetiion  of  fact  and  not  of  law  ; and  no 
conveyance  or  charge  is  to  be  adjudged  fraudulent  as  against 
creditors  or  purchasers  eolely  on  the  ground  that  it  was  not  founded 
on  a valuable  consideration.  The  title  of  a purchaser  for  a valuable 
consideration  is  not  to  be  affected  or  impaired  by  any  of  the  pro- 
visions, unless  he  had  previous  notice  of  the  fraudulent  intent  of  the 
grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor. 
(Ibid.  137.  8.  4,  5.)  The  doctrine  now  established  by  statute,  is  evi- 
dently  as  high-toned  as  any  that  the  courts  of  justice  in  this  country 
can,  by  a permanent  practice,  sustain;  and  it  contains  this  inherent 
and  redeeming  energy,  that  the  fact  of  withholding  possession  raises 
the  presumption  of  fraud,  and  the  burden  of  destroying  that  presump- 
tion is  thrown  on  the  vendee  or  mortgagee. 

b Brooks  V.  Powers,  15  Mass.  Rep.  244,  Bartlett  v.  Williams,  1 
Pick.  Rep.  *88.  Holmes  v.  Crane,  2 Jbid.  607.  Wheeler  v.  Train, 
S Jbid.  255,  Ward  v.  Sumner,  5 Ibid.  59.  Shumway  v.  Rutter,  7 
Jbid.  56.  8 Jbid.  443.  S.  C. 

VoL.  II.  67 
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may  be  explained  by  proof.  A debtor  may  mortgage,  or 
make  an  absolute  sale  of  goods  bona  fide,  and  for  a valua- 
ble consideration,  but  under  an  agreement  to  retain  pos- 
session for  a given  time,  and  it  would  only  be  presumptive 
evidence  of  fraud,  susceptible  of  explanation,  and  good  ex- 
cept as  against  an  intervening  attachment  or  sale  before  any 
actual  delivery  takes  place.  The  supreme  court  of  New- 
Hampshire  has  also  established  the  same  rules  of  law  on 
this  subject  as  those  recently  declared  in  Massachusetts  and 
New-York,  and  they  have  vindicated  their  opinion  in  a neat 
and  able  manner.*  They  insist  that  the  principal  cases  in 
England  and  in  this  country,  on  the  other  side,  are  borne 
down  by  the  current  of  opposite  authority.  The  position 
that  devolves  the  question  of  fraud  upon  the  court,  requires 
the  opinion  to  be  formed  on  a single  circumstance,  and  ad- 
mits no  explanation.  The  other  position,  which  refers  the 
question  of  fraud  to  a jury,  looks  to  the  whole  transaction, 
and  admits  of  every  honest  apology  and  explanation.  If 
the  vendor  or  mortgagor  retains  possession,  no  person  suf- 
fers, unless  a new  credit  be  given,  or  an  old  one  extended, 
under  a mistaken  belief  that  the  property  remained  unsold. 
The  few  cases  of  that  kind  which  may  happen,  ought  not  to 
introduce  so  stem  a rale,  as  to  make  such  conveyances  void 
against  every  description  of  creditors.  In  Cobum  v.  Pic- 
kering'' the  subject  was  again  thoroughly  discussed  ; and  it 
was  held,  that  if  the  vendor  of  chattels  retained  possession 
after  an  absolute  sale,  it  was  always  prima  facie,  and  if  un- 
explained by  the  vendee,  conclusive  evidence  of  a secret 
trust,  which  was  fraudulent  in  respect  to  creditors.  Whe- 
ther there  was  such  a trust,  was  deemed  a question  of  fact ; 
but  if  admitted  or  proved,  the  fraud  was  an  inference  of 
law.  This  was  recurring  back,  in  a great  degree,  to  the 
simplicity  and  energy  of  the  old  rule,  requiring  delivery  of 
possession  in  cases  of  sales  of  goods  and  mortgages  of  goods, 
as  the  natural  order  of  dealing  in  such  cases,  and  the  only 


a Haven  v.  Low,  3 AT.  H,  Rep.  13. 
6 3 tlrid.  415. 
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effectual  security  against  secret  and  fraudulent  trusts.  In 
the  state  of  Maine,  on  the  other  hand,  the  Massachusetts 
doctrine  is  adopted  and  followed.* 

It  is  greatly  to  be  regretted,  that  the  rules  of  law  in  so 
material  a point,  and  one  of  such  constant  application,  are 
so  various  and  so  fluctuating  in  this  country.  Since  the 
remedy  against  the  property  of  the  debtor  is  now  almost 
entirely  deprived  of  the  auxiliary  coercion,  intended  by  the 
arrest  and  imprisonment  of  his  person,  the  creditor’s  naked 
claim  against  the  property  ought  to  receive  the  most  effect- 
ive support,  and  every  rule  calculated  to  prevent  the  debt- 
or from  secreting  or  masking  it,  to  be  sustained  with  forti- 
tude and  vigour.  There  is  the  same  reason  for  the  inflexi- 
ble stability  of  the  rule  of  law,  that  a vendor  of  chattels 
should  not,  at  the  expense  of  his  creditors,  sell  them,  and 
yet  retain  the  use  of  them,  as  there  is  for  that  greatly  ad- 
mired rule  of  equity,  that  a trustee  shall  not  be  permitted  to 
buy  or  speculate  in  the  trust  fund  on  his  own  account ; or 
for  that  other  salutary  and  fixed  principle,  that  the  volun- 
tary settlement  of  property  shall  be  void  against  existing 
creditors.  Such  rules  are  made  to  destroy  the  very  tempta- 
tion to  fraud,  in  cases  and  modes  that  are  calculated  to  in- 
vite it,  and  because  such  transactions  may  be  grossly 
fraudulent,  and  the  aggrieved  party  not  able  to  show  it 
from  the  character  of  private  agreements,  and  the  infirmity 
of  human  testimony.  However  innocent  such  transactions 
may  be  in  the  given  case,  they  are  dangerous  as  precedents, 
and  poisonous  in  their  consequences;  and  the  wise  policy 
of  the  law  puts  the  sting  of  disability  into  the  temptation, 
and  bars  the  door  against  every  species  of  imposition, 
which  might  be  inaccessible  to  the  eye  of  the  court.  If  a 
debtor  can  sell  his  personal  property,  and  yet,  by  agree- 
ment with  the  vendee,  continue  to  enjoy  it  for  ux  years,  as 
in  one  state,  or  for  sixteen  months,  as  in  another,  in  defi- 
ance of  his  creditors,  who  can  set  bounds  to  the  term  of 


a Reed  v.  Jewett,  S OrunUapt  Rtp.  96.  Holbrook  v.  Baker, 
5 Ibid.  309. 
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enjoyment,  or  know  when  and  where  to  bestow  credit,  or 
how  he  is  to  make  out  a case  of  actual  fraud  Fraud,  in 
fact,  is  reluctantly  drawn  by  a Jury,  and  their  sympathies 
must  be  overcome  by  strong  and  positive  proof,  before  they 
will  readily  assent  to  the  existence  of  a fraudulent  intent, 
which  is  so  difficult  to  ascertain,  and  frequently  so  painful 
to  infer.* 

The  validity  of  assignments  of  their  property  by  insol- 
vent traders  and  others,  has  been  another  and  a fruitful 
topic  of  discussion.  A debtor  in  failing  circumstances  may, 
by  assignment  of  bis  estate  in  trust,  and  made  in  good  faith, 
prefer  one  creditor  to  another,  when  no  bankrupt,  or  other 
law  prohibiting  such  preference,  and  no  legal  lien  binding 
on  the  property  assigned,  exists.  This  is  a well  settled 
principle  in  the  English  and  American  law,  and  admitted 
by  numerous  authorities.*’  The  assent  of  the  creditors  to 
be  benefited  by  the  assignment,  has  been  held  to  be  essential 
to  its  validity,  and  the  intervening  attachment  of  another 
creditor,  who  is  no  party  to  the  assignment,  issued  before 


a In  1 Pelert'  U.  S.  Rep.  33G.,  the  Bupremc  court  of  the  United 
States  waive  the  question,  whether  t)io  want  of  possession  of  the 
thing  sold  constitutes  jjsr  se  a badge  of  fraud,  or  is  only  prima  facie 
a presumption  of  fraud  ; but  in  the  case  of  Phettiplace  v.  Sayleg,  4 
Maton't  Rep.  321,325.,  the  general  doctrine,  that  non-delivery  in 
the  sale  of  chattels,  and  a continuation  of  possession  in  the  seller, 
renders  the  sale  void,  is  explicitly  as.scrtcd,  as  having  its  foundations 
in  a great  public  policy.  On  the  other  hand,  it  has  been  declared 
by  the  same  court,  m D’Wolf  v.  Harris,  4 JUason’t  Rep.  515.,  that  a 
bill  of  sale  of  a ship  and  cargo  in  port  is  valid,  though  possession  be 
not  taken,  provided  it  appear  to  have  been  given  by  way  of  molt- 
g>ege. 

b Picketock  v.  Lyster,  3 Jifaule  Sf  Selxo.  371.  The  King  v.  Wat- 
son,  3 Pricr't  Exch.  Rep.  6.  Wilt  v.  Franklin,  1 Rinney'i  Rep. 
502.  Hendricks  v.  Robinson,  2 Johns.  Ch.  Rep.  307,  308.  Moffat 
V.  M-Dowall,  1 MCoreTs  Ch.  Rep.  434.  It  was  decided,  in  Con- 
necticut, in  1826,  that  the  directors  of  an  insolvent  corporation  may, 
equally  with  individuals,  give  preferences  by  aisignment  of  their 
eOerts,  Catlin  v.  Eagle  Bank,  6 Conn.  Rep.  233. 
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such  assent  be  given,  has  been  preferred.'^  But,  subject  to 
this  qualification,  the  assent  of  the  creditors  need  not  be 
given  at  the  time  of  the  assignment;  and  a subsequent  assent 
in  terms,  or  by  actually  receiving  the  benefit  of  the  assign- 
ment, will  be  suflicient.**  The  assignment  has  been  held  to 
be  good  against  a subsequent  attachment,  if  the  creditors 
had  assented  to  the  assignment  prior  to  the  attachment;* 
and  the  assignment  has  been  supposed  to  be  valid,  even 
without  such  intervening  assent,  in  the  case  of  an  assign- 
ment to  trustees,  for  the  benefit  of  the  preferred  creditors. 
The  legal  estate  passes  and  vests  in  the  trustees ; and  a court 
of  equity  will  compel  the  execution  of  the  trust  for  the 
benefit  of  the  creditors,  though  they  be  not,  at  the  time,  as- 
senting, and  parties  to  the  conveyance.*^  The  assent  of  ab- 
sent persons  to  an  assignment  will  be  presumed,  unless 
their  dissent  be  expressed,  if  it  be  made  for  a valuable  con- 
sideration, and  be  beneficial  to  them.* 

It  is  admitted,  that  the  debtor  may  indirectly  exert  a co- 
ercion over  the  creditors  through  the  influence  of  hope 
and  fear,  by  the  insertion  of  a condition  to  the  assignment, 
that  the  creditors  shall  not  be  entitled  to  their  order  of  pre- 
ference, unless  within  a given  and  reasonable  time  (for  if  no 
time,  or  an  unreasonable  lime  be  prescribed,  the  deed  is 
fraudulent')  they  execute  a release  of  their  debts,  by  be- 


a VVidgery  v.  Haskell,  5 JIfatt.  Rep.  144.  Stevens  v.  Bell,  6 Ibid. 
339.  Ward  v.  Lamson,  6 /’icAr.  Rep.  350.  Jewett  v.  Barnard,  6 
Oreenleaf't  Rep.  381. 

6 Marbury  V.  Brooks,  7 Wheal.  Rep.  556.  Brooks  v.  Marbury,  H 
Ibid.  78. 

c Brown  v.  Mintnm,  2 Gall.  Rep.  557.  Halsey  v.  Whitney,  4 
Meuon't  Rep.  217.  Hastings  v.  Baldwin,  17  Ma$t.  Rep,  562. 

d NicoU  V.  Mumford,  4 Johns.  Ch.  Rep.  529.  Brooks  v.  Marbury, 
11  Wheat.  Rep.  97.  Gray  v.  Hill,  10  Serg.  tf  Rawle,  436.  Halsey 
V.  Whitney,  4 Mason' t Rep.  206. 

e North  v.  Turner,  9 Serg.  4r  Ravele,  244.  De  Forest  v.  Bacon,  2 
Comn.  Rep.  633. 

f Wharltm’i  Dig.  fit.  Deed,  n.  70.  Pierpont  &.  Lord  v.  Graham, 
MS.  In  Halsey  v.  Fairbanks,  4 Maton'e  Rep,  206.,  six  months 
held  iwt  to  be  an  nnreasonable  time. 
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coming  parties  to  the  instrument  of  assignment  containing 
such  a release,  or  by  the  execution  of  a separate  deed  to 
that  efiect.*  In  Jackton  v.  Lomas,^  there  was  a proviso  to 
the  assignment,  that  in  case  any  creditor  should  not  exe- 
cute the  trust  deed,  which  contained,  among  other  things,  a 
release  of  the  debts,  by  a given  day,  he  should  not  be  enti- 
tled to  the  benefit  of  the  trust  deed,  and  his  share  was  to  be 
paid  back  to  the  debtor.  It  seems  to  have  been  assumed 
throughout  that  case,  that  such  a provision  would  not  affect 
the  validity  of  the  assignment.  Whatever  might  have  been 
the  understanding  in  that  case,  such  a conclusion  is  not  well 
warranted  by  the  language  of  many  of  the  American  cases, 
and  a deed  with  such  a reservation  would  be  invalid  in  this 
country.  The  debtor  may  deprive  the  creditor,  who  refuses 
to  accede  to  his  terms,  of  his  preference,  and  postpone  him 
to  all  other  creditors ; but  then  he  will  be  entitled  to  be 
paid  out  of  the  residue  of  the  property,  if  there  should  be 
any,  after  all  the  other  ereditors  who  released  and  complied 
with  the  condition  of  the  assignment  are  satisfied.  If  the 
condition  of  the  assignment  be,  that  the  share  which 
would  otherwise  belong  to  the  creditor  who  should  come  in 
and  accede  to  the  terms  and  release,  shall,  on  his  refusal 
or  default,  be  paid  back  to  the  debtor,  or  placed  at  his 
disposal  by  the  trustees,  it  is  deemed  to  be  oppressive  and 
fraudulent,  and  destroys  the  validity  of  the  whole  assign- 
ment.c 


a Cheever  v.  Clark,  7 Serg-.  Rawle,  510.  Scott  v.  Morris,  9 
Ibid.  123.  AVilsoa  v.  Knepplcy,  10  Ibid.  439.  Halsey  v.  Whitney, 
4 Mason' t Rep.  206. 
b 4 Term  Rep.  166. 

c Burd  V.  Smith  4 Dal.  Rep.  76.  Hyslop  v.  Clarke,  14  Johns. 
Rep.  458.  Searing  v.  Brinckerhoff,  5 Johns.  Ch.  Rep.  329.  Austin 
V.  Bell,  20  Johns.  Rep.  442.  Borden  v.  Sumner,  4 Pick.  Rep.  265. 
Ingraham  t.  Wheeler,  6 Conn.  Rep.  277.  But  in  Andrews  v. 
Ludlow,  5 Pick.  Rep.  28.,  sush  a reservation  was  held  not  to  render 
the  assignment  fraudulent,  because  it  did  not  appear  in  point  offset 
to  have  been  inserted  with  an  intention  to  make  a provision  for  the 
debtor.  And  in  Halsey  v.  Whitney,  4 Mason's  Rep.  206.,  the  leam- 
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Nor  can  the  debtor,  in  such  an  assignment,  make  a reser- 
vation, at  the  expense  of  his  creditors,  of  any  part  of  his 
property  or  income,  for  his  own  benefit.  It  has  been  supposed 
that  such  a reservation,  if  not  made  intentionally  to  delay, 
hinder  and  defraud  creditors,  would  not  afiect  the  validity  of 
the  residue,  or  main  purpose  of  the  assignment;  and  that  if 
the  part  of  the  estate  assigned  to  the  creditors  should  prove 
insufficient,  they  might  resort  to  the  fund  so  reserved  by  the 
aid  of  a court  of  equity.  The  case. of  Esiwickv.  Cailr 
laud,’^  and  the  language  of  other  cases,  were  in  favour  of 
this  opinion.*’  But  later  authorities  have  given  to  such  re- 
servations the  more  decided  eflcct  of  rendering  fraudulent 
and  void  the  whole  assignment ; and  no  favoured  creditor  or 
grantee  can  be  permitted  to  avail  himself  of  any  advantage 
over  other  creditors,  under,  an  assignment  which,  by  means 
of  such  a reservation,  is  fraudulent  on  its  face.'  These 
latter  decisions  contain  a just  and  salutary  check  of  the 
abuse  of  the  debtor’s  power  of  assignment  and  distribu- 
tion ; for,  as  was  observed  in  the  case  of  Riggs  v.  Murray,^ 
“ if  an  insolvent  debtor  may  make  sweeping  dispositions  of 
his  property  to  select  and  favourite  creditors,  yet  loaded 


ed  judge,  under  the  influence  of  some  of  the  American  authorities, 
gave  effect  to  the  condition  annexed  to  tlie  assignment  requesting  re- 
lease, though  the  assignment  did  not  purport  to  convey  all  the 
debtor's  property;  hut  his  own  judgment  was  not  satisfied  with  the 
authorities  under  which  he  acted  ; and  partial  assignments  with  such 
a condition  ou^t  not  to  be  tolerated.  In  Johnson  v.  Whitwell,  7 
Pkk.  Rep.  71.,  it  was  held,  that  if  a debtor  made  a partial  assign- 
ment to  select  creditors,  even  for  a valuable  consideration,  it  was 
fraudulent  and  void,  if  made  with  a view  to  prevent  an  attachment 
by  other  creditors. 
a 5 Term  Rep.  420. 

6 Riggs  V.  Murray,  2 Johru.  Ch.  Rep.  580.  Murray  v.  Riggs,  15 
Joktu.  Rep.  Austin  V.  Bell,  20  Juhnt.  Rep.  442.  Sutherland, 
J.,  and  Woodworth,  J.,  5 Coicen't  Rep.  547. 

e Mackie  v.  Cairns,  1 Hopkins’  Rep.  373.  5 Couen’s  Rep.  647. 
Harris  v.  Sumner,  2 Pick.  Rep.  129.  Chartres  r.  Cairns,  decided  in 
Louisiana,  1825,  and  cited  in  5 Coteen’s  Rep.  578.  n.  Passmore  v. 
Eldridge,  12  Serg.  fy  Raiele,  198. 
d 2 Johns.  Ch.  Rep,  582. 
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with  durable  and  beneficial  provisions  for  the  debtor  hiro- 
•elf,  and  incumbered  with  onerous  and  arbitrary  conditions 
and  penalties,  it  would  be  impossible  for  courts  of  justice  to 
uphold  credit,  or  to  exact  the  punctual  performance  of  con- 
tracU.”* 

X.  Of  sales  at  auction. 

An  auctioneer  has  not  only  possession  of  the  goods  which 
he  is  employed  to  sell,  but  he  has  an  interest  coupled  with 
* that  possession.  He  has  a special  property  in  the  goods, 
and  a lien  upon  them  for  the  charges  of  the  sale,  and  bis 
commission,  and  the  auction  duty.  He  may  sue  the  buyer 
for  the  purchase  money,  and  if  he  gives  credit  to  the  ven- 
dee, and  makes  delivery  without  payment,  it  is  at  his  own 
risk.'*  If  the  auctioneer  has  notice  that  the  property  he  is 
about  to  sell  does  not  belong  to  his  principal,  and  he  sells 
notwithstanding  the  notice,  he  will  be  held  responsible  to 
the  owner  for  the  amount  of  the  sale.®  So,  if  the  auc- 
tioneer does  not  disclose  the  name  of  his  principal  at  the 
time  of  the  sale,  the  purchaser  is  entitled  to  look  to  him 
personally  for  the  completion  of  the  contract,  and  fur  da- 
mages for  its  non-pcrformance.>^ 


o In  the  case  of  Murray  v.  Riggs,  15  Johns.  Rtp.  571.,  the  New- 
Ynrk  court  of  errors  held  a debtor's  assignment  to  be  valid,  though 
it  in  the  first  place  reserved  to  the  use  of  the  grantors,  until  one  year 
after  they  should  be  discharged  by  law from  their  debts,  two  thousand 
dollars  a year,  and  then  gave  preferences,  and  a pQwer  in  the  as- 
signees to  settle  with  the  creditors  on  certain  terms,  and  that  the 
creditors  who  did  not  accept  the  conditions  in  one  year,  or  should 
knowingly  embarrass  the  objects  of  the  deed,  should  be  for  ever  barred 
from  any  share  under  the  assignment.  Such  a deed  was  held  good, 
and  the  decree  in  chancery  setting  it  aside  reversed.  The  same 
court  of  errors,  in  Mackie  v.  Cairns,  seem  to  have  retraced  their 
steps,  and  very  properly  to  have  held  a deed,  much  less  obnoxious  than 
that  in  Murray  v.  Riggs,  absolutely  and  tn  <oto  fraudulent  and  void. 
This  last  decision  appears  to  have  been  guided  by  sound  policy 
and  enlightened  justice. 

b Williams  v.  Millington,  1 H.  Blacks.  Rep.  81. 
e Hardacre  v.  Stewart,  5 Esp.  JT.  P.  Rep.  103. 
d Hanson  v.  Roberdeau,  Peake's  Rep.  120. 
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In  the  sale  of  real  property  at  auction,  care  should  be 
taken  that  the  description  of  it  be  accurate,  or  the  purchaser 
will  not  be  held  to  a performance  of  the  contract.  But  if 
the  description  be  substantially  true,  and  be  defective  or 
inaccurate  in  a slight  degree  only,  the  purchaser  will  be  re- 
quired to  perform  the  contract,  if  the  sale  be  fair,  and  the 
title  good.  Some  care  and  diligence  must  be  exacted  of 
the  purchaser.  If  every  nice  and  critical  objection  be  ad- 
missible, and  sufficient  to  defeat  the  sale,  it  would  greatly 
impair  the  efficacy  and  value  of  public  judicial  sales  ; and, 
therefore,  if  the  purchaser  gets  substantially  the  thing  for 
which  he  bargained,  he  may  generally  be  held  to  abide  by 
purchase,  with  the  allowance  of  some  deduction  from 
the  price  by  way  of  compensation  for  any  small  deficiency 
in  the  value  by  reason  of  the  variation.® 

A bidding  at  an  auction  may  be  retracted  before  the  ham- 
mer is  down.  Every  bidding  is  notliing  more  than  an  oficr 
on  one  side,  which  is  not  binding  on  either  side  until  it  is 
assented  to,  and  that  assent  is  signified  on  the  part  of  the 
seller  by  knocking  down  the  hammer.'’ 

If  the  owner  employs  puffers  to  bid  for  him  at  an  auc- 
tion, it  has  been  held  to  be  a fraud  upon  the  real  bidders. 
He  must  not  enhance  the  price  by  a person  privately  em- 
ployed by  him  for  that  purpose.  It  would  be  contrary  to 
good  faith,  as  persons  resort  to  an  auction  under  a confi- 
dence that  the  articles  set  up  fur  sale  will  be  disposed  of  to 
the  highest  real  bidder.  A secret  puffer  employed  by  the 
owner  is  not  fair  bidding,  and  is  a fraud  upon  the  public  ; 
nor  can  the  owner  privately  bid  upon  his  own  goods.  All 
secret  dealing  on  the  part  of  the  seller  is  deemed  fraudu- 
lent. If  he  be  unwilling  that  his  goods  should  be  sold  at  an 
under  price,  he  may  order  them  to  be  set  up  at  his  own 
price,  and  not  lower,  or  he  may  previously  declare,  as  a 
condition  of  the  sale,  that  he  reserves  a bid  for  himself. 


a Cslcrafl  v.  Roebuck,  1 jr.  221.  Dyer  v.  Hargrave,  10 
Km.  SOS.  King  v.  Bardeaii,  6 Johns.  Ch.  Rfp.  38. 
b Payne  v.  Cave,  3 Term  Rep.  148. 

VoL.  II.  68 
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This  was  the  doctrine  declared  by  Lord  Mansfield  in  Bex- 
toell  V.  Christie,'  and  again,  by  Lord  Kenyon,  in  Howard  v. 
Castle,^  and  in  each  case  with  the  approbation  of  the  court 
of  K.  B.  The  governing  principle  was,  that  the  buyer 
should  not  be  deceived  by  any  secret  raanceuvre  of  the  seller. 
Blit  the  doctrine  of  those  cases  has  since  been  consider- 
ed as  laid  down  rather  too  broadly.  Lord  Rosslyn  and 
Sir  William  Grant  have  each  questioned  the  soundness  of 
the  doctrine.®  The  latter  seemed  to  think,  that  if  bidders 
were  employed  by  the  owner  merely  for  tlie  purpose  of 
taking  advantage  of  the  eagerness  of  them  to  screw  up 
and  enhance  the  price,  it  would  be  a fraud ; but  that  he 
might  lawfully,  even  without  making  the  fact  publicly 
known,  employ  a person  to  bid  for  defensive  precaution, 
and  with  a view  to  prevent  a sale  at  an  under  value.  This 
relaxation  of  the  former  rule  was  also  approved  of  in 
Steele  v.  Ellmaker  and  the  chief  justice,  in  that  case,  sug- 
gested, that  the  tone  of  Lord  Mansfield’s  morality  was,  per- 
haps, too  lofty  for  the  common  transactions  of  business. 
He  held,  that  the  owner  might  lawfully  instruct  the  auc- 
tioneer to  bid  in  the  goods  for  him  at  a limited  price,  to  pre- 
vent a sacrifice.  In  Bramley  v.  Alt,*  it  was  held,  tliat  a 
sale  was  not  fraudulent  because  a puffer  had  been  employ- 
ed, if  there  were  real  bidders  who  bid  after  the  puffers  had 
ceased  ; and  in  Smith  v.  Clarke,  a specific  performance 
was  decreed  against  a vendee,  though  the  person  who  bid 
immediately  before  him  was  employed  to  bid,  under  the  pri- 
vate direction  of  the  vendor,  for  the  purpose  of  preventing 
a sale  under  a specified  sum. 

It  would  seem  to  be  the  conclusion,  from  the  latter  cases, 
that  the  employment  of  a bidder  by  the  owner  would  or 


a 0»ep.  Jtep.  395. 
b 6 Term.  Rep.  612. 

c Condly  V.  Parsons,  3 Fei,  625.  n.  Smith  v.  Clarke,  12  iiirf. 
477. 

d 1 1 Strg.  If  Rauilc,  86. 
a 3 Kf«.  620. 
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would  not  be  a fraud,  according  to  circumstances  tending 
to  show  innocence  of  intention,  or  a fraudulent  design.  If 
he  was  employed  bona  fide  to  prevent  a sacrifice  of  the  pro- 
perty under  a given  price,  it  would  be  a lawful  transaction, 
and  would  not  vitiate  the  sale.  But  if  a number  of  bidders 
were  employed  by  the  owner,  to  enhance  the  price  by  a pre- 
tended competition,  and  the  bidding  by  them  was  not  real 
smd  sincere,  but  a mere  artifice  in  combination  with  the 
owner,  to  mislead  the  judgment  and  inflame  the  zeal  of 
others,  it  would  be  a fraudulent  and  void  sale.*  So,  it  will 
be  a void  sale,  if  the  purchaser  prevails  on  the  persons  at- 
tending the  sale  to  desist  from  bidding,  by  reason  of  sug- 
gestions by  way  of  appeal  to  the  sympathies  of  the  com- 
pany.'" 

The  original  doctrine  of  the  K.  B.  is  the  better  doctrine, 
and  the  most  Jnst  and  salutary.  In  sound  policy,  no  per- 
son ought,  in  any  case,  to  be  employed  secretly  to  bid  for 
tbe  owner  against  the  bona  fide  bidder  at  a public  auction. 
It  is  fraud  in  law  on  tbe  very  face  of  the  transaction ; and 
the  owner’s  interference  and  right  to  bid,  in  order  to  be 
admissible,  ought  to  be  intimated  in  tbe  conditions  of  sale ; 
and  such  a doctrine  has  been  recently  declared  at  West- 
minster hall.* 

It  has  been  made  a question,  how  far  auction  sales  were 
within  the  provisions  of  the  statute  of  frauds ; but  it  is  now 
understood  to  be  settled,  that  the  auctioneer  is  the  agent  of 
both  parties,  and  lawfully  authorized  by  the  purchaser,  either 
of  lands  or  goods,  to  sign  the  contract  of  sale  for  him  as  the 
highest  bidder.  The  writing  his  name  as  the  highest  bidder 
in  the  memorandum  of  the  sale  by  the  auctioneer,  imme- 
diately on  receiving  his  bid,  and  knocking  down  the  ham- 


a Hazel  v.  Dunham,  JV.  Y.  Mayor’r  Court,  July,  1819.  Morehcad 
V.  Hunt,  1 Badg.  S(  Dei.  Eg.  Ref.Jf.  C.  35.  Wolfe  v.  Luyster,  1 
Hall'tJY.  Y.  Rep.  146. 

i Fuller  v.  Abrahams,  6 Moore'e  Rep.  316.  3Bn>d.  Sf  Bing.  116. 
8.  C. 

( Crowder  v.  Austin,  3 Bing.  Rep.  368. 
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mer,  is  a sufficient  signing  of  the  contract  within  the  statute 
of  frauds,  so  as  to  bind  the  purchaser.  Entering  the  name  of 
the  buyer  by  the  auctioneer,  in  his  book,  is  just  the  same 
thing  as  if  the  buyer  had  written  his  own  name.  The  pur- 
chaser who  bids,  and  announces  his  bid  to  the  auctioneer, 
gives  the  auctioneer  authority  to  write  down  his  name. 
There  is  no  difference  in  the  construction  of  the  fourth  and 
seventeenth  sections  of  the  statute  of  frauds  of  29  Car,  II. 
c.  2.,'  as  to  what  is  a sufficient  signing  of  the  contract  by 
the  party  to  be  charged.  The  English  law,  as  originally 
declared  in  the  case  of  Simon  v.  Motivot,''  has  been  repeat- 
edly recognised,  and  considered  as  the  established  doctrine 
in  respect  to  auction  sales  of  lands  and  chattels,  by  the 
English  and  American  courts.° 

XI.  Of  the  vendor's  right  of  stoppage  in  transitu. 

This  right,  which  has  been  already  alluded  to,  requires 
a more  particular  discussion.  It  is  the  right  which  the  ven- 
dor, when  he  sells  goods  on  credit  to  another,  has  of  resu- 
ming the  possession  of  the  goods,  while  they  are  in  the 
hands  ofa  carrier  or  middle  man,  in  their  transit  to  the  con- 
signee or  vendee,  and  before  they  arrive  into  his  actual  pos- 
session, or  to  the  destination  which  he  has  appointed  for 
them,  on  his  becoming  bankrupt  or  insolvent.  The  right 
exists  only  as  between  the  vendor  and  vendee ; and  as  the 
property  is  vested  in  the  vendee  by  the  contract  of  sale,  it 


a Ue-cnacted,  AT.  I".  Retued  SlahUa,  vol.  ii.  135.  s.  2.  Ibid.  vol. 
ii.  136.  s.  3. 
b 3 Burr.  Rep.  1921. 

c Ilindo  V.  Whitohouse,  7 Eiut's  Rep.  558.  Heath,  J.,  in  1 H. 
Blackt.  Rrp.  85.  Einincrson  v.  Ilcalis,  2 Taunt.  Rep.  38.  White 
V.  Proctor,  4 Ibid.  209.  KcmcyB  v.  Proctor,  3 Eei.  if  Bea.  57.  Ken- 
worthy V.  Schofield,  2 Bamio.  if  Creti.  945.  M'Comh  v.  Wright, 
4 Johnt.  Ch.  Rep.  639.  Cleaves  v.  Foss,  4 Grcenleafs  Rep.  1. 
Aina  V.  Plummer,  4 Ibid.  258.  The  Jfevi-York  Revited  Sialulei,  voU 
ii.  136.  s,  4.,  declare,  that  an  entry  in  the  auctioneer’s  sale  book,>pe- 
cifyingthe  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  and  the  names  of  the  parties,  is  a memorandum  or  note  within 
the  statute  of  frauds. 
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can  be  revested  in  the  vendor  during  its  transiius  to  the 
vendee,  under  the  existence  of  the  above  circumstances.* 
This  right  is  very  analogous  to  the  common  law  right  of 
lien.  The  latter  right  enables  the  vendor  to  detain  goods 
before  he  has  relinquished  the  possession  of  them  ; and  this 
right  of  stoppage  enables  him  to  resume  them  before  the 
vendee  has  acquired  possession,  and  to  retain  them  until  the 
price  be  paid  or  tendered.  If  the  price  be  paid  or  tendered, 
he  cannot  stop  or  retain  the  goods  for  money  due  on  other 
accounts.  The  right  of  stoppage  does  not  proceed  upon 
the  ground  of  rescinding  the  contract,  but  as  a case  of  equi- 
table lien.*’  It  assumes  its  existence  and  continuance ; and, 
as  a consequence  of  that  principle,  tlie  vendee,  or  his  as- 
signees, may  recover  the  goods,  on  payment  of  the  price  ; 
and  the  vendor  may  sue  for  and  recover  the  price,  notwith- 
standing he  had  actually  stopped  the  goods  in  transitu,  pro- 
vided he  be  ready  to  deliver  them  upon  payment®  If  he 
has  been  paid  in  part,  he  may  stop  the  goods  for  the  ba- 
lance due  him,  and  the  part  payment  only  diminishes  the 
lien  pro  tanto  on  the  goods  detained.''  There  must  be  ac- 
tual payment  of  the  whole  price,  before  the  right  to  stop 
in  transitu,  in  case  of  failure  of  the  vendee,  ceases.  Though 
a bill  of  exchange  has  been  accepted  by  the  vendor  for  the 
price,  and  endorsed  over  by  iiiin  lo  « iiuru 
that  will  not  take  away  the  right ; and  if  the  bill  be  proved 
under  a commission  of  bankruptcy  against  the  vendee,  it 
will  only  be  considered  a payment  to  the  extent  of  the  di- 
vidend.® The  right  to  stop  in  transitu  is  paramount  to 
any  lien  of  a third  party  against  the  purchaser.' 


a Mason  v.  Lickbarrow,  1 II.  Blatkt.  Rrp,  357.  Hodgson  v.  Loy, 
1 Term  Rep.  4i0.  Bohtlingk  v.  IngUs,  3 Jiujl’* 381.  Burghall 
V.  Howard,  1 H.  Dladci.  Rep.  3G5.  n.  Oppenheim  v.  Russell,  3 
Boi.  If  Pull.  44. 

6 Lord  Kenyon,  in  Hodgson  v.  Loy,  7 Term  Rep.  445. 
c Kymer  v.  Suwercropp,  1 Campb.  Rep.  109. 
d Hodgson  v.  Loy,  7 Term  Rep.  440.  Feise  v.  Wray,  3 Eeul’e 
Rep.  93. 

e Feise  v.  Wray,  3 Eatl’t  Rep.  93. 

/ Morley  v.  Hay,  3 JH.  t(  Ryland,  396. 
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The  right  came  from  the  courts  of  equity,  and  was  first 
established  in  Wiseman  v.  Vandeput,'^  and  its  apparent 
equity  recommended  the  adoption  of  it  in  the  courts  of  law 
as  a legal  right.  It  would  be  very  unreasonable  to  allow 
the  goods  of  the  vendor  to  be  appropriated  to  the  payment 
of  other  creditors  of  the  vendee,  who  fails  before  payment, 
and  before  the  goods  have  actually'  reached  him.  The  right 
has,  accordingly,  been  greatly  favoured  and  encouraged, 
and  many  distinctions  made  relative  to  its  continuance  and 
termination ; and  yet  it  is  now  declared,  that  a court  of 
equity,  from  whence  the  right  originated,  has  no  jurisdic- 
tion to  interfere  and  support  it  by  process  of  injunction. 
Lord  Eldon  said,  there  was  no  instance  of  stopping  in 
transitu  by  a bill  in  equity.'’  The  English  law  on  the  sub- 
ject of  this  right,  and  the  class  of  cases  by  which  it  is  as- 
serted and  established,  have  been  very  generally  recognised 
Sind  adopted  in  our  American  courts.<= 

(1.)  Of  the  persons  entitled  to  exercise  this  right. 

The  right  extends  to  every  case  in  which  the  consignor 
is  substantially  the  vendor  ; and  it  does  not  extend  to  a mere 
surety  for  the  price,  nor  to  any  person  who  does  not  stand 
in  the  character  of  vendor  cr  consignor,  and  rest  bis  claim 
on  a proprietor’s  right.**  As  between  principal  and  factor 
the  right  does  not  exist ; but  a factor  or  agent  who  purchases 
goods  for  his  principal,  and  makes  himself  liable  to  the  ori- 
ginal vendor,  is  so  far  considered  in  the  light  of  a vendor,  as 


a i V em.  Rep.  203.  See,  also,  Snee  v.  Prescott,  I Aik.  Rep.  245. 
D’Aguilar  v.  Lambert,  Amb.  Rtp.  399.,  to  the  same  point,  of  the 
early  establishment  of  the  doctrine  in  equity. 
b Goodhart  v.  Lowe,  2 Jac.  Sg  Walk.  349. 

c Ludlows  V.  Bowne  &.  Eddy,  I Johns.  Rep.  16.  Parker  y. 
M'lver,  1 Eq.  Rep.  S.  C.  281.  Stubbs  v.  Lund,  7 Mass.  Rep.  453. 
The  St.  Joze  Indiano,  1 JTh.al.  Rep.  212.  Wood  v.  Roach,  2 Doll. 
Rep.  180.  Walter  v.  Ross,  2 Wash.  Cir.  Rep.  283.  Ho  wall  v. 
Davis  and  C.,  5 Munf.  Rep.  34. 
d Siflken  v.  'Vray,  6 East's  Rep.  371. 
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to  be  entitled  to  stop  the  goods.*  So,  a principal  who  con- 
signs goods  to  his  factor  upon  credit,  is  entitled  to  stop  them 
if  the  factor  becomes  insolvent ; and  a person  who  consigns 
goods  to  another  to  be  sold  on  joint  account,  is  likewise  to 
be  considered  in  the  character  of  a vendor,  entitled  to  exer- 
cise this  right.b  The  vendor’s  right  is  so  strongly  main- 
tained, that  while  the  goods  are  on  the  transit,  and  the  in- 
solvency of  the  vendee  occurs,  the  vendor  may  take  them 
by  any  means  not  criminal.'  The  validity  of  the  right  de- 
pends entirely  on  the  insolvency  of  the  vendee.^  It  is  not 
requisite  that  he  should  obtain  actual  possession  of  the  goods 
before  they  come  to  the  hands  of  the  vendee ; nor  is  there 
any  specific  form  requisite  (or  the  stoppage  of  goods  tn 
transitu;  though  it  is  well  settled  that  the  bankruptcy  of 
the  buyer  is  not  of  itself  tantamount  to  a stoppage  in  transi- 
tu.* But  a demand  of  the  goods  of  the  carrier,  or  notice 
to  him  to  stop  the  goods,  or  an  assertion  of  the  vendor’s 
right  by  an  entry  of  the  goods  at  the  custom-house,  or  a 
claim  and  endeavours  to  get  possession,  is  equivalent  to  an 
actual  stoppage  of  tlie  goods.' 

(2.)  Of  that  situation  of  the  goods,  which  allows  or  defeats 
the  right. 

The  transitus  of  the  goods,  and  consequently  the  right 
of  stoppage,  is  determined,  by  actual  delivery  to  the  ven- 
dee, or  by  circumstances  which  are  equivalent  to  actual 
delivery. 


a D’Agoilar  v.  Lambert,  Amb.  Rep.  399.  Feize  v.  Wray,  3 Ecul'g 
Rep.  93. 

6 Kinloch  v.  Craig,  3 Term  Rep.  119.  Newsom  v.  Thornton,  8 
EatCs  Rep.  17.  Fenton  v.  Pearson,  15  Ihid.  419. 
c Lord  Hordwicko,  in  Snee  v.  Prescott,  1 Atk.  Rep.  245. 
d The  Constantia,  6 Rob.  Adm.  Rep.  321. 

e Haswell  v.  Hunt,  cited  in  5 Term  Rep.  231.  Ellis  v.  Hunt  S 
Ibid.  464.  Scott  v.  Pettit,  3 Rot.  i;  Pull.  471. 

/ Walker  v.  Woodbridge,  Cooke's  B.  L.  494.  Northey  &,  Lewis 
T.  Field,  2 Etp.  Rep.  613.  Mills  v.  Ball,  2 Bos.  $f  Pull.  457.  Lilt 
*.  Cowley,  7 Taujit.  Rtp.  169. 
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There  are  cases  in  which  a constructive  delivery  will,  and 
others  in  which  it  will  not,  destroy  the  right.  The  delivery 
to  a carrier  or  packer,  to  and  for  the  use  of  the  vendee ; or 
to  a wharfinger,  is  a constructive  delivery  to  the  vendee ; but 
it  is  not  sufficient  to  defeat  this  right,  even  though  tlie  car- 
rier be  appointed  by  the  vendee.  It  will  continue  until  the 
place  of  delivery  be,  in  fact,  the  end  of  the  journey  of  the 
goods,  and  they  have  arrived  to  the  possession,  or  under  the 
direction  of  the  vendee  himself.^  If  they  have  arrived  at  the 
warehouse  of  the  packer,  used  by  the  buyer  as  his  own,  or 
they  are  landed  at  the  wharf  where  the  goods  of  the  vendee 
were  usually  landed  and  kept,  the  iraimtus  is  at  an  end, 
and  the  right  of  the  vendor  extinguished.*'  The  delivery 
to  the  master  of  a general  ship,  or  of  one  chartered  by  the 
consignee,  is,  as  we  have  already  observed,  a delivery  to 
the  vendee  or  consignee,  but  still  snbject  to  this  right  of 
stoppage,  which  has  been  termed  a species  of  jus  postUmi- 
nii.^  And  yet,  if  the  consignee  had  hired  the  ship  for  a term 


a The  tramilut  is  not  at  an  end  until  the  goods  have  reached  the 
place  of  destination  named  by  the  vendee.  Coates  v.  Railton,  6 
Bamta.  Sf  Creit.  422. 

6 Snee  v.  Prescott,  1 Jltk.  Rep.  213.  Stokes  v.  La  Riviere,  cited 
in  3 Term  Rep.  46C.  and  3 East's  Rep.  397.  Lllis  v.  Hunt,  3 Term 
Rep.  464.  Richardson  V.  Goss,  3 Bos.  If  Pull.  1 19.  Scott  v.  Pettit, 
3 Ibid.  469.  Smith  v.  Goss,  1 Campb.  Rep.  282.  Lord  Alvanlcy,  in 
3 Bos.  Sf  Pull.  48.  Dutton  v.  Solomonson,  3 Ibid.  582.  Rowe  v. 
Pickford,  8 Taunl.  Rep.  83.  Tucker  v.  Humphrey,  4 Bingham's 
Rep.  516. 

c Bohtlingk  v.  Inglis,  3 East’s  Rep.  381.  Cox  v.  Harden,  4 Ibid. 
211.  The  master  gave  a receipt  for  the  goods  on  delivery  on  board 
by  the  consignor,  and  atterwards  signed  a bill  of  lading  to  the  con- 
signee. That  circumstance  did  not  take  away  the  right  of  stoppage. 
Thompson  v.  Trail,  2 Carr.  Sf  Payne,  334.  But  in  Bolin  v.  Hutfimgle, 
1 Raxcle's  Rep.  1.,  there  was  a delivery  of  goods  at  a foreign  port,  to 
the  master  of  the  consignee's  own  ship,  for  him;  and  it  was  held  that 
the  Iransitus  was  at  an  end.  This  last  decision  may  be  justly  f,-,ies- 
tioned,  inasmuch  as  the  delivery  in  that  case,  to  the  master  of  the 
consignee’s  ship,  was  for  the  purpose  of  conveyance  to  him,  and  not 
like  the  case  of  Fowler  v.  Kymer,  for  the  purpose  of  disposal  in  a 
foreign  market. 
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of  years,  and  the  goods  were  put  on  board  to  be  sent  by  him 
on  a mercantile  adventure,  the  delivery  would  be  absolute, 
as  much  as  a delivery  into  a warehouse  belonging  to  him, 
and  it  would  bar  the  right  of  stoppage.*  The  idea  that  the 
goods  must  come  to  the  corporal  touch  of  the  vendee  is  ex- 
ploded ; and  it  is  settled,  that  the  irantitut  is  at  an  end,  if 
the  goods  have  arrived  at  an  intermediate  place,  where  they 
are  placed  under  the  orders  of  the  vendee,  and  are  to  re- 
main stationary  until  they  receive  his  directions  to  put  them 
again  in  motion  for  some  new  and  ulterior  destination.*’  In 
many  of  the  cases,  where  the  vendor’s  right  of  stopping  in 
transitu  has  been  defeated,  the  delivery  was  constructive 
only ; and  there  has  been  much  subtlety  and  refinement  on 
the  question,  as  to  the  facts  and  circumstances  '."hich  would 
amount  to  a delivery  sufficient  to  take  away  the  right.  The 
point  for  inquiry  is,  whether  the  property  is  to  be  consider- 
ed as  still  in  its  transit ; for  if  it  has  once  fairly  arrived  at 
its  destination,  so  as  to  give  the  vendee  the  actual  exercise 
of  dominion  and  ownership  over  it,  the  right  is  gone^* 
The  cases  in  general  upon  the  subject  of  constructive  de- 
livery, may  be  reconciled  by  the  distinction,  that  if  the  de- 
livery to  a carrier  or  agent  of  the  vendee  be  for  the  pur- 
pose of  conveyance  to  the  vendee,  the  right  of  stoppage  con- 
tinues, notwithstanding  such  a constructive  delivery  to  tlie 
vendee;  but  if  the  goods  be  delivered  to  the  carrier  or 
agent  for  safe  custody,  or  for  disposal  on  the  part  of  the 
vendee,  and  the  middleman  is  by  agreement  converted  into 
a special  agent  for  the  buyer,  the  transit  or  passage  of  the 
goods  terminates,  and  with  it  the  right  of  stoppage.  So,  a 
complete  delivery  of  part  of  an  entire  parcel  or  cargo,  ter- 


a Fowler  v.  Kynier,  cited  in  3 EasVt  Rep.  396.  Wright  v. 
Lewes,  4 Etp,  Rep.  82. 

6 Dixon  V.  Baldwen,  5 EaH’s  Rep.  175.  Foster  y.  Frampton, 
6 Bamte.  tf  Crete.  1 07. 
e Wright  v.  Lawes,  4 Etp.  Rep.  82. 

VoL.  II.  69 
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minates  the  trantihu,  and  the  vendor  cannot  stop  the  re- 
mainder.* 

A delivery  of  the  key  of  the  vendor’s  warehouse  to  the 
purchaser;*’  or  paying  the  vendor  rent  for  the  goods  left  in 
his  warehouse;”  or  lodging  an  order  from  the  vendor  for  de- 
livery with  the  keeper  of  the  warehouse;'*  or  delivering  to 
the  vendee  a bill  of  parcels,  with  an  order  on  the  store- 
keeper for  delivery  of  the  goods ;°  or  demanding  and  mark- 
ing the  goods  by  the  agent  of  the  vendee,  at  the  inn  where 
they  had  arrived,  at  the  end  of  the  journey;'  or  suffering 
the  goods  to  be  marked  and  resold,  and  marked  again  by 
the  under  purchaser  have  all  been  held  to  amount  to  acts 
of  delivery,  sufficient  to  take  away  the  vendor’s  lien,  or  right 
of  stoppage  in  transitu.  On  the  other  hand,  if  the  delivery 
be  not  complete,  and  some  other  act  remains  to  be  done  by 
the  consignor,  the  right  of  stoppage  is  not  gone.**  So, 
while  a vessel  is  performing  quarantine  at  the  port  of  deli- 
very, and  the  voyage  not  at  an  end,  the  consignor’s  right  of 
stoppage  has  been  held  not  to  be  devested,  even  by  a prema- 


a Slubey  v.  Heyward,  2 H.  Jilackt.  Itrp.  504.  Hammond  v.  An- 
derson, 4 Bot.  t(  Pull.  69.  Lord  Ellenborough,  6 Eati'i  Rep.  627. 
b Lord  Kenyon,  3 Term  Rep.  468. 

e Hurry  v.  Mangles,  1 Campb.  Rep.  452.  Suffering  the  goods,  by 
agreement,  to  lie  free  of  rent  in  the  vendor's  warehouse,  for  a time,  is 
still  a complete  delivery,  and  destroys  the  lien.  Barrett  v.  Goddard, 
3 Maton'e  Rep.  1 07. 

d Harman  v.  Anderson,  2 Campb.  Rep.  243, 
e Hollingsworth  v.  Rapier,  3 Caines' Rep.  J82.  In  Akerman  v. 
Humphrey,  1 Carr.  t(  Payne,  S3.,  it  was  held,  that  the  delivery  of  a 
shipping  note  by  the  consignee  to  a third  person,  with  an  order  to 
the  wharfinger  to  deliver  the  goods  to  such  third  person,  did  not  pass 
the  property  so  as  to  prevent  a stoppage  in  trantilu  by  the  consignor ; 
and  that  decision  was  adopted,  as  sound  law,  in  Tucker  v.  Hum- 
phrey, 4 Bingham’s  Rep.  516. 
f Ellis  v.  Hunt,  3 Term  Rep.  464. 
g Stoveld  V.  Hughes,  1 1 Kml's  Rep.  308. 

k Withers  V.  I.yse,  4 Campb.  Rep.  237.  Busk  v.  Davis,  2 ^fault 
lfSelte.39T.  Coates  v.  Railton,  6 Dfirmr.  Crr**.  122.  Naylor 
V Dennie,  8 Pirk.  Rep.  i on. 
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ture  possession  on  behalf  of  the  consignee.*  That  doctrine 
has,  however,  been  since  contradicted  and  overruled,  by 
Lord  Alvanley,  in  Mills  v.  Ball,'’  and  by  Mr.  J.  Chambre,  in 
Oppenheim  v.  Russell;^  and  the  better  opinion  now  is,  that 
if  the  vendee  intercepts  the  goods  on  their  passage  to  him, 
and  takes  possession  as  owner,  the  delivery  is  complete,  and 
the  right  of  stoppage  is  gone.  But  if  the  goods  have  ar- 
rived at  the  port  of  delivery,  and  are  lodged  in  a public 
warehouse,  for  default  of  payment  of  the  duties,  they  are  not 
deemed  to  have  come  to  the  possession  of  the  vendee,  so  as 
to  deprive  the  consignor  of  his  right.** 

(3.)  Of  acts  of  the  vendee  affecting  the  right. 

A resale  of  the  goods  by  the  vendee  does  not,  of  itself, 
and  without  other  circumstances,  destroy  the  vendor’s  right 
of  stoppage  in  transitu.*  But  if  the  vendor  has  given  to 
the  vendee  documents  sufficient  to  transfer  the  property, 
and  the  vendee,  upon  the  strength  of  them,  sells  the  goods 


a Holst  V.  Pownal,  1 Etp.  Rep.  240. 

6 2 Bot.  tf  PuH.  461. 

c 3 Ibid.  54. 

d Northey  v.  Field,  2 Etp.  Rep.  613.  Nix  v.  Olive,  cited  in  Ab. 
boU  on  Shipping,  426.  The  English  system  of  warehousing  goods  was 
proposed  by  Sir  Robert  W alpole,  but  not  adopted.  It  was  revived  and 
recommended  by  Mr.  Pitt,  and  digested  in  a practicable  shape  under 
the  administration  ofMr,  Addington.  The  successive  statutesonthe 
subject  were  consolidated  by  the  act  of  4 Geo.  IV.,  in  1823,  and  the 
whole  amended  and  re-enacted  by  the  statute  of  6 Geo.  IV. ; and 
which  comprehends  the  system  as  now  in  operation.  The  object  of 
the  warehousing  system  is  to  secure  the  duties  on  goods  lawfully  im- 
ported  for  use  and  sale  in  England,  and  relieve  the  trader  from  im- 
mediate payment  in  cash ; to  allow  the  storage  even  of  prohibited 
goods  in  British  warehouses  of  special  security  for  re-exportation ; 
and  to  permit  the  transfer  of  goods  in  the  warehouse,  without  re- 
quiring payment  of  the  duties,  until  they  are  to  be  withdrawn  for 
use.  A clear  analysis  of  the  warehousing  provisions  is  given  in  1 
BMt  Com.  187—190.,  5th  edit. 

s Craven  v.  Ryder,  6 TeuaU,  Rep.  433.  Lord  Alvanley,  3 Bot.  If 
Put/.  47.  Whitehouse  v.  Frost,  12  Eeut'i  Rep.  614.  Stoveld  v. 
Hughes,  14  Ibid.  308. 
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to  a bona  fide  purchaser  without  notice,  the  vendor  would 
be  devested  of  his  right.  A bill  of  lading  usually  has  the 
word  assigns : the  goods  are  to  be  delivered  to  the  con- 
signee or  his  assigns,  he  or  they  paying  freight ; and  a 
great  question  has  accordingly  arisen,  and  been  very  ela- 
borately discussed  and  litigated  in  the  English  courts,  whe- 
ther the  bill  of  lading  could  be  negotiated  by  the  consignee 
like  a bill  of  exchange,  and  what  legal  rights  were  vested 
in  the  assignee.  In  the  case  of  Lickharrow  v.  Mason,^  it 
was  decided  by  the  K.  B.,  that  a bona  fide  endorsement,  for 
a valuable  consideration,  of  a bill  of  lading,  by  the  con- 
signee to  an  assignee,  who  had  no  notice  that  the  goods 
were  not  paid  for,  was  an  absolute  transA?r  of  the  property’, 
so  as  to  devest  the  consignor  of  his  right  of  stoppage  in 
trartsitu  as  against  such  assignee.  There  is  no  case  on 
mercantile  law  which  has  afforded  a greater  display  of  acute 
investigation.  The  judgment  of  the  K.  B.  was  reversed 
in  the  exchequer  chamber ; and  Lord  Loughborough  took 
a masterly  view  of  the  whole  subject,  and  completely  over- 
threw the  doctrine  of  the  negotiability  of  bills  of  la- 
ding.i>  The  case  then  went  to  the  house  of  lords,  where 
Mr.  Justice  Buller  most  ably  supported  the  decision  of  the 
K.  B.®  A new  trial  was  awarded,**  and  a special  verdict 
taken,  and  judgment  given  thereon  without  discussion  ; the 
judges  of  the  K.  B.  declaring,  that  notwithstanding  the  de- 
cision in  the  exchequer  chamber,  they  retained  their  former 
opinions.®  The  question,  therefore,  remains,  to  a certain 


n 2 Term  Hep.  OfT. 

b Mnson  V.  Lickbarrow,  1 H.  Black-i.  Rep.  357. 
e G East'i  Rep.  17.  in  notis. 
d 2 IT.  BlaeJce.  Rep.  211.  5 Term  Rep.  307. 

e Lickbarrow  v.  Mason,  5 Term  Rep.  683.  In  France,  the  de- 
balable  nature  of  the  subject  has  been  strikingly  displayed  ; for  the 
question  of  the  negotiability  of  bills  of  lading  was  discussed  by  such 
masters  of  commercial  law  as  Valin  and  Emerigon,  and  they  cams  to 
directly  opposite  conclusions.  The  first  maintained,  that  bills  of  la- 
ding were  negotiable  instruments,  and  the  latter  denied  it.  Valtn'e 
Com.  tom.  i.  606,  607.  Kmerigon,  dee  Aee.  tom.  i.  318,  319. 
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degree,  still  floating  and  unsettled;  though  it  seems  now  to 
be  considered  as  the  law  at  Westminster  hall,  that  if  a bill 
of  lading  be  assigned  bona  fide,  and  for  a valuable  consider* 
ation,  it  is  a transfer  of  the  property  ; and  in  the  case  of  the 
consignee,  if  it  be  made  without  notice  of  the  insolvency  of 
the  consignee,  the  property  is  absolutely  vested  in  the  as- 
signee of  the  consignee,  and  the  consignor  has  in  that  case 
lost  his  right  to  stop.’  It  is  likewise  considered  to  be  the 
law  in  this  country,  that  the  delivery  of  the  bill  of  lading 
transfers  the  property  to  the  consignee  ; and  it  seems  to  be 
conceded,  that  the  assignment  of  it  by  the  consignee,  by  way 
of  sale  or  mortg.-ige,  will  pass  the  property,  though  no  actual 
delivery  of  the  goods  be  made,  provided  they  were  then  at 
sea.  The  rule  is  founded  on  sound  principles  of  mercantile 
policy,  and  is  necessary  to  render  the  consignee  safe  in  the 
acceptance  of  the  drafts  of  his  correspondent  abroad,  and 
to  aflbrd  him  the  means  of  prompt  reimbursement  or  indem- 
nity.'’ 


a Coxe  V.  Ifarilen,  4 ifep.  21 1.  Cuming  v.  Brown,  9 Ibid. 

506.  Morison  v.  Gray,  2 Bing.  Rep.  260.  Walter  v.  Ro»,  * 
Wath.  Cir.  Rep.  263.  ff'liarlun's  Big.  tit.  Vendor,  n.  80.  Haille  v. 
Smith,  I Bos.  S(  Pull.  563.  In  Morison  v.  Gray,  9 Moore't  C.  B. 
Rep.  434.,  it  was  held,  that  the  bona  fide  assignee  of  a bill  of  lading 
had  a sufficient  property  to  stop  the  goods  while  in  Irantilu,  on  the 
insolvency  of  the  vendee, and  to  sue  in  his  own  name  the  wbarflnger, 
who  refused  to  deliver  up  the  goods. 

h Wright  V.  Campbell,  4 Burr.  Rep.  2051.  Griffith  v.  In- 
glcdcw,  6 Serg.  I,-  Rattle,  429.  Peters  v.  Bnllistier,  3 Pick. 
Rep.  495.  Walter  v.  Ross,  tupra.  In  Conrad  v.  The  Atlantic 
Insurance  Company,  1 Pelcri'  U.  S.  Rep.  336.,  it  was  decided, 
that  the  consignee,  being  the  authorired  agent  of  the  owner  to 
receive  the  goods,  his  endorsement  of  the  bill  of  lading  to  a bona 
fide  purchaser,  for  a valuable  consideration,  without  notice  of  any 
adverse  interest,  passed  the  property  as  against  all  the  world.  Thin 
is  the  result  of  the  principle  that  bills  of  lading  are  transferable  by 
endorsement,  and  pass  the  property.  Strictly  speaking,  no  person 
but  such  consignee  can,  by  endortemcnl  of  the  bill  of  lading,  pass  tbs 
legal  title  to  the  goods ; but  if  the  shipper  be  the  owner,  and  the 
shipment  be  on  his  account  and  risk,  he  can  pass  the  legal  title  by 
•eiignment  of  the  bill  of  lading,  or  otherwise  ; and  it  will  be  good 
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Bat  It  mast  not  be  understood  that  the  consignee  can,  in 
all  cases,  by  his  endorsement  of  the  bill  oflading  to  a third 
person,  even  for  a valuable  consideration,  and  without  col- 
lusion, defeat  the  right  of  the  consignor  to  stop  the  goods. 
It  will  depend  upon  the  nature  and  object  of  the  consign- 
ment, and  the  character  of  the  consignee.  As  a general 
rule,  no  agreement  made  between  the  consignee  and  his  as- 
signee, can  defeat  or  affect  this  right  of  the  consignor  ; and 
the  consignor’s  right  to  stop  tn  transitu  is  prior  and  para- 
mount to  the  carrier’s  right  to  retain  as  against  the  con- 
signee.' A factor,  having  only  authority  to  sell,  and  not  to 
pledge  the  goods  of  his  principal,  cannot  devest  the  con- 
signor of  the  right  to  stop  the  goods  in  transitu,  by  endorsing 
or  delivering  over  the  bill  of  lading  as  a pledge,  any  more 
than  he  could  by  delivery  of  the  goods  themselves,  by  way 
of  pledge  ; and  it  is  the  same  thing  whether  the  endorsee 
was  or  was  not  ignorant  that  he  acted  as  factor.*’  If  the  as- 
signee of  the  bill  of  lading  has  notice  of  such  circumstances 
as  render  the  bill  of  lading  not  fairly  and  honestly  assigna- 
ble, the  right  of  stoppage  as  against  the  assignee  is  not  gone; 
and  any  collusion  or  fraud  between  the  consignee  and  his 
assignee  will,  of  course,  enable  the  consignor  to  assert  his 
right.  But  the  mere  fact  that  the  assignee  has  notice  that 


against  all  persons,  except  the  purchaser  for  a valuable  con- 
sideration, by  an  endortemenl  of  the  bill  of  lading  itself.  The  same 
principle  was  declared  in  Nathan  v,  Giles,  5 TauM.  Rep.  558,  A 
deposit  of  the  bill  oflading,  without  endorsement,  will  create  a lien  on 
the  cargo  to  the  amount  of  the  money  advanced  on  the  strength  of 
the  deposit,  which  would  he  superior  to  the  consignor’s  right  of  stop- 
page. That  right  came  from  the  courtsof  equity,  and  is  founded  upon 
equitable  considerations  ; and  it  consequently  must  yield  to  a still 
higher  equity  in  a third  person.  In  Louisiana,  it  has  been  held,  that 
goods  shipped  could  not  be  attached  by  the  creditors  of  the  shipper, 
after  the  bill  of  lading  had  come  into  the  hands  of  the  consignee  ; 
but  they  might  be  attached  by  the  creditors  of  the  consignee.  M’Neill 
V.  Glass,  13  Martin’s  Louis.  Rep.  261. 

o Oppenheim  v.  Russell,  3 Bos.  Pull.  42. 
b Newson  v.  Thornton,  6 East's  Rep.  17. 
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the  consignor  is  not  paid,  does  not  seem  to  be  of  itself  abso- 
lutely sufficient  to  render  the  assignment  defeasible  by  the 
stopping  of  the  cargo  in  its  transit,  if  the  case  be  otherwise 
clear  of  all  circumstances  of  fraud ; though  if  the  assignee 
be  aware  that  the  consignee  is  unable  to  pay,  then  the 
assignment  will  be  deemed  fraudulent  as  against  the  rights 
of  the  consignor.* 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the  goods, 
may,  before  delivery,  rescind  the  contract,  with  the  assent  of 
the  seller.  But  this  right  of  the  buyer  of  rejecting  the  goods 
subsists  only  while  the  goods  are  in  transitu.  AAer  actual 
delivery,  the  goods  become  identified  with  his  property,  and 
cannot,  in  contemplation  of  bankruptcy,  be  restored  to  the 
seller ; nor  can  he  interfere  and  reject  the  goods,  though  in 
their  transit,  after  an  act  of  bankruptcy  committed ; for  this 
would  be  to  give  a preference  among  creditors.!* 

Sir  William  Scott  observed,®  that  this  privilege  of  stop- 
page was  a proprietary  right,  recognised  by  the  general 
mercantile  law  of  Europe,  as  well  as  by  that  of  England. 
It  was  recognised  in  Scotland  in  1790;  and  the  French  law 
has  gone  very  far  towards  the  admission  of  the  right,  to  the 
full  extent  of  the  English  rule.  It  allows  the  vendor  to 
stop  the  goods  in  their  transit  to  the  consignee,  in  case  of 
his  non-payment  or  failure,  provided  the  goods  have  not 
been  in  the  mean  time  sold  bona  fide  according  to  the  in- 
voices and  bills  of  lading,  or  altered  in  their  nature  or 
quantity,  and  the  estate  of  the  insolvent  vendee  be  indem- 
nified against  all  necessary  expenses  and  advances  on  ac- 
count of  the  goods ; and  the  assignees  of  the  vendee  will  be 
entitled  to  the  goods  on  payment  of  the  price.®  The  civil 
law,  and  the  laws  of  those  European  nations  which  have 


a Cuming  v.  Brown,  9 Eut'r  'Rtp.  506. 

6 Smith  ▼.  Field,  5 Tfrm  Rep.  402.  Barnes  v.  Freeland,  6 !M 
80. 

e 6 Rob.  Rep.  498. 

d Code  dt  Commerce,  No.  576—580.  582. 
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adopted  the  civil  law,  contain  a great  impediment  to  the  ab- 
solute negotiability  of  bills  of  lading ; for  they  do  not  con- 
sider the  transfer  of  property  to  be  complete,  even  by  sale 
and  delivery,  without  payment  or  security  for  the  price,  un- 
less credit  be  given.  In  case  of  insolvency,  the  seller  may 
reclaim  the  goods,  as  being  his  own  property,  even  from  the 
possession  of  the  buyer,  provided  they  remain  unchanged 
in  form,  and  distinguishable  from  his  other  goods.*  This 
was  also  the  law  of  France,  until  the  commercial  code  adopt- 
ed the  law  of  stopping  in  transitu,  and  rejected  the  old  law 
of  revendication,  as  tending  to  litigation  and  fraud. 

XII.  Of  ike  interpretation  of  contracts. 

The  rules  which  have  been  established  for  the  better  in- 
terpretation of  contracts,  are  the  conclusions  of  good  sense 
and  sound  logic,  applied  to  the  agreement  of  the  parties. 
Their  object  is  to  ascertain  with  precision  the  mutual  under- 
standing of  the  contract  in  the  given  case ; and,  like  other 
deductions  of  right  reason,  they  have  been  quite  uniform  in 
every  age  of  cultivated  jurisprudence.  The  title  Dc  Di- 
vertit  Regulit  in  the  Pandect$,>>  as  well  as  the  sententious 
rules  and  principles  winch  pervade  the  whole  body  of  the 
civil  law,  show  how  largely  the  common  law  of  England 
is  indebted  to  the  Roman  law,  for  its  code  of  proverbial 
wisdom.  There  are  scarcely  any  maxims  in  the  English 
law  but  what  were  derived  from  the  Romans ; and  it  has 
been  affirmed  by  a very  competent  judge,  that  if  the  fame  of 
the  Roman  law  rested  solely  on  the  single  book  of  the  Pan- 
dect^ which  contains  the  regu/teyuns,  it  would  endure  for 


o Dig.  18.  1.  19.  Domat.  b.  4.  tit.  5.  s.  2.  art.  3.  /'on  Leeuwen'$ 
Com.  on  the  Roman  Dutch  Law,  b.  4.  c.  17.  s.  3.  Case  at  Peters- 
burgb,  in  Russia,  cited  in  Bothlingk  v.  Inglis,  3 Ecute  Rep.  386. 
Cases  at  Amsterdam,  cited  in  the  note  to  1 BeWt  Com.  217,218. 
See  tupra,  498. 

6 Dig.M.  17. 
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ever  on  tbat  foundation.*  Besides  the  authoritative  collec- 
tion of  maxims  already  referred  to,  there  is  a still  larger  col- 
lection of  principles  in  the  same  condensed  shape,  drawn 
hy  one  of  the  modern  civilians  from  every  part  of  the  civil 
law  ; and  digested  with  great  diligence  and  study.  It  is 
contained  in  some  of  the  editions  of  the  Corpus  Juris 
Civilis;  and  in  them  it  immediately  precedes  the  code.** 
Among  the  common  law  writers  who  have  made  com- 
pilations of  this  kind,  Lord  Bacon  stands  pre-eminent.  In 
his  treatise  De  Augmeniis  Scientiarum,  there  are  nearly 
one  hundred  aphorisms,  containing  principles  which  lie  at 
the  foundations  of  universal  justice,  and  the  sources  of 
municipal  law.  He  defines  his  collection  to  he  Exemplum 
iractatus  de  justilia  universali,  site  de  fontibus  juris ; and 
it  is  a code  proper  for  the  study  of  statesmen,  as  well  as  of 
lawyers  ; for  it  abounds  in  principles  of  legislation,  as  well  as 
of  distributive  justice.<=  Another  work  of  Lord  Bacon  con- 
sists of  his  maxims,  or  elements  of  the  common  law,  being 
some  of  those  conclusions  of  reason  or  condensations  of 
truth  dispersed  throughout  the  body  of  the  law,  and  worthi- 
ly and  aptly  called  by  a great  civilian  legum  leges.  Ancient 
wisdom  and  science  were  frequently  embodied  and  delivered 
in  this  form.  And  Lord  Bacon  does  not  content  himself  with 
merely  setting  down  his  axioms,  like  ambiguous  oracles,  ob- 
scure by  their  brevity,  and  affording  little  light  or  direction ; 
he  accompanies  each  of  his  maxims  with  a clear  and  ample 


a In  Wood't  InttUuiet  of  the  C'teil  Lam,  b.  3.  c.  1.  307-,  there  is 
a collection  of  the  most  useful  and  practical  rules  of  the  civil  law 
to  be  observed  in  the  interpretation  of  contracts. 

6 It  is  entitled  Regulee  el  SenUnlue  Juris,  ex  univereo  eorpore 
Juris  Civilis  sparsim  cotlectee,  el  in  ordinem  alphabelicum  digesUe  ; and 
it  is  the  production  of  J.  Hennequinis,  a learned  doctor  ef  the  civil 
law. 

c Bacon's  Works,  vol.  vii.  439.  The  aphorisms  relate  specially 
to  the  dignity  of  the  law  ; to  defective  and  omitted  provisions ; to 
the  obscurity  and  uncertainty  of  law ; to  retrospective  and  cumulative 
laws ; to  new  digests  of  the  laws ; to  the  force  and  value  of  prece- 
dents i to  the  influence  of  commentaries  and  forensic  opinions,  &c. 
VoL.  II.  70 
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exposition,  “breaking  them  into  cases,  and  opening  them 
with  distinctions,  and  sometimes  showing  the  reasons  where- 
on they  depend,  and  the  affinity  they  have  with  other  rules.”* 
There  are  other  collections  of  law  maxims  of  great  value. 
The  ground*  and  maxims  of  the  English  laws,  by  illiam 
Noy,  attorney  general  in  the  reign  of  Charles  I.,  is  a col- 
lection of  reputation  and  authority,  applicable  to  every 
general  head  of  the  law.  In  imitation  of  Lord  Bacon, 
Noy  has  accompanied  each  of  his  maxims  with  cases  and 
precedents  affording  a copious  illustration  of  his  principles. 
The  collection  by  T.  Branch  is  much  more  extensive  and 
complete.  It  is  an  admirable  rade  mecum,  for  the  use  of 
the  bench  and  the  bar.  It  draws  so  copiously  from  the 
common  law  reports  and  writers  of  the  age  of  Elizabeth, 
and  since  that  time,  that  it  may  be  regarded  as  the  accumu- 
lated spirit  and  wisdom  of  the  great  body  of  the  English  law. 
The  only  difficulty  is,  that  the  maxims  require  study  and 
profound  reflection  in  the  application  of  them,  especially  as 
they  are  unassisted  by  any  commentary,  and  stand  naked 
in  all  the  brevity  and  severity  of  their  original  abstraction.'* 

The  space  allowed  to  this  subject  will  only  permit  me  to 
refer,  by  way  of  sample,  to  a few  of  the  more  leading  rules 
of  construction  applicable  to  contracts. 

The  mutual  intention  of  the  parties  to  the  instrument,  is 
the  great,  and  sometimes  the  difiicult  object  of  inquiry, 
when  the  terms  of  it  are  not  free  from  ambiguity.  To  reach 
and  carry  that  intention  into  effect,  the  law,  when  it  becomes 
necessary,  will  control  even  the  literal  terms  of  the  contract, 
if  they  manifestly  contravene  the  purpose;  and  many  cases 


a See  the  Preface  to  Lord  Bacon's  “ Maxims  of  the  Law.”  Ba- 
con't ff'wrfrt.vol.  iv.  10. 

5 This  work  is  a small  duodecimo  volume,  printed  at  London  in 
1753,  and  entitled  Principia  Lrgis  et  EquUalis,  being  an  alphabetical 
collection  of  Jtlarimf,  Principlet  or  Rules,  Definitions  and  JUemora- 
ble  Sayings,  in  Law  and  Equity.  It  adds  very  much  to  the  interest 
and  utility  of  the  compilation,  that  it  gives,  in  almost  every  instance, 
the  original  author,  and  kook,  and  case,  from  whence  the  maxims 
Wert  drawn. 
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are  given  in  the  books,  in  which  the  plain  intent  has  pre- 
vailed over  the  strict  letter  of  the  contract.*  The  rule  is 
embodied  in  these  common  law  maxims : Verbailatuni  intel- 
Ugenda  ut  res  magis  valeat  qnam  pereat — Verba  debent  in- 
tentioni  inservire  ; — and  in  these  in  the  civil  law:  In  conven- 
tibus  contrahentium  voluntatcm  potius,  quam  verba,  spectari 
placuii — Q^uotifS  in  stipulationibus  ambigtia  oratio  est, 
commodissimum  est  id  accipi,  quo  res  de  qua  agitur  in  UUo 
sit.''  In  furtherance  of  the  rule  that  the  intention  of  the 
parties  is  to  be  ascertained,  it  is  another  principle,  that  plain 
unambiguous  words  need  no  interpretation,  and  subtlety 
and  refinement  upon  terms  would  defeat  the  sense.  The 
bulk  of  mankind  act  and  deal  with  great  simplicity ; and  on 
this  is  founded  the  rule  that  benignee  fadendee  interprelaiiones 
eartarum  propter  simpdicitatem  laicorum.  Words  are  to  be 
taken  in  their  natural  and  obvious  meaning,  unless  some 
good  reason  be  assigned  to  show  that  they  should  be  under- 
stood in  a difierent  sense.  Q^iioties  in  verbis  nulla  est 
ambiguitas  ibi  nulla  expositio  contra  verba  fienda  est.  But 
if  the  intention  be  doubtful,  it  is  to  be  sought  after  by  a 
reference  to  the  context,  and  to  the  nature  of  the  contract. 
Sensus  verborum  ex  causa  dicentis  accipiendus  est,  et  secun- 
dum subjectam  materiam.  The  whole  instrument  is  to  be 
viewed  and  compared  in  all  its  parts,  so  that  every  part  of 
it  may  be  made  consistent  and  cSec\.a9\,—Ex  aniccedentibus 
et  consequentibus  optima  Jit  interpretatio.  It  is  to  be  sought, 
also,  by  a reference  to  the  usage  of  the  place,  or  the  lex  loci, 
according  to  another  of  the  maxims  of  interpretation  in  the 
civil  law.  Si  non  apparent,  quid  actum  est,  in  contractibus 
veniunt  ea  quee  sunt  moris  et  consuetudinis  in  regions  in  qua 
actum  est.°  If  it  be  a mercantile  case,  and  the  instrument  be 


' a Co.  Lilt.  45.  a.  301,  b.  Lord  Ilardwicke,  in  S Rep.  32. 
Lord  Ch.  J.  Willes,  in  Parkhurat  v.  Smith,  JFille$’  Rep.  332.  Ho- 
tbam,  B.,  and  Thompson,  B.,  I //.  Blacks.  Rep.  385,  586.  595. 
Lord  Kenyon,  m Tallock  v.  Harris,  3 Term  Hep.  181.  Pothier, 
TVaiU  dee  Oblig.  No.  91. 
b Dxg.4\  1.80.  f6td.  50.  16.  219. 
f Ibid.  50.  17.  34. 
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not  clear  and  unequivocal,  the  usage  of  trade  will  enable  us 
frequently  to  determine  the  precise  import  of  particular 
terms,  and  the  certain  intention  declared  by  the  use  of 
them.® 

The  law  places  more  reliance  upon  written  than  oral  tes- 
timony ; and  it  is  an  inflexible  rule,  that  parol  evidence  is 
not  admissible  to  supply  or  contradict,  enlarge  or  vary,  the 
words  of  a contract.  That  would  be.  the  substitution  of 
parol  to  written  evidence  under  the  hand  of  the  parly,  and 
it  would  lead  to  uncertainty,  error  and  fraud.*’  Parol  evi- 
dence is  received,  when  it  goes,  not  to  contradict  the  terms 
of  the  writing,  but  to  defeat  the  whole  contract,  as  being 
fraudulent  or  illegal.  So,  when  a contract  is  reduced  to 
writing,  all  matters  of  negotiation  and  discussion  on  the 
subject,  antecedent  to,  and  de/tors  the  writing,  are  ex- 
cluded, as  being  merged  in  the  instrument.’’  In  the  case, 
however,  of  a latent  ambiguity,  or  one  not  appearing  on 
the  face  of  the  instrument,  but  arising  entirely  in  the  appli- 
cation of  it, — as  when  the  person  or  object  in  view  is  not 
designated  with  precision, — the  maxim  fitly  applies,  that 
ambiguiUu  verborum  latens,  verifeatione  suppUiur ; mam 
quod  ex  facto  oritur  ambiguum  verificatione  facti  toUiturA 

The  rule  that  the  language  of  a deed  or  contract  is  to  be 
taken  most  strongly  against  the  party  using  it,  {verba 
ambigua  fortius  accipiuntur  contra  proferentem,)  though 
it  be  a rule,  according  to  Lord  Bacon,  “ drawn  out  of  the 
depth  of  reason,”  applies  only  to  cases  of  ambiguity  in  the 
words,  or  where  the  exposition  is  requisite  to  give  them 
lawful  efiecU  It  is  a rule  of  strictness  and  rigour,  and  not  to 
be  resorted  to  but  where  other  rules  of  exposition  fail.”  The 


a Webb  V.  Plummer,  5 Bamw.  tfAld.  746. 
h Piersons  V.  Hooker,  3Jofuu.  Rep.  68.  Jackson  v.  Foster,  I» 
Ibid.  4ns. 

c Abbott,  Ch.  J.,  in  Ksin  v.  Dodds.  2 Bamur.  S(  Crete.  627. 
Parkhurst  v.  Van  Cortlandt,  I Johns.  Ch.  Rep.n3.  Dean  v.  Ma- 
•on,  4 Conn.  Rep.  428. 

d Cole  V.  Wendel,  8 Johns.  Rep.  90. 

« Baeon't  Maxitni  the  I.au>,  No.  3. 
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modern  and  more  reasonable  practice  is,  to  give  to  the  lan- 
guage its  just  sense,  and  to  search  for  the  precise  meaning, 
and  one  requisite  to  give  due  and  fair  effect  to  the  contract, 
without  adopting  either  the  rule  of  a rigid  or  of  an  indulgent 
construction.  The  Roman  law  went  upon  a directly  op- 
posite maxim  to  that  in  the  common  law.  The  rule  there 
was,  that  tn  dubiit  henigniora  praferenda  tunt.  In  obscurit 
quod  minimum  at,  sequimur — secundum  promissorem  inter- 
pretamur.'  The  true  principle  of  sound  ethics  is,  to  give 
the  contract  the  sense  in  which  the  person  making  the 
promise  believed  the  other  party  to  have  accepted  it. 

If  the  object  of  the  contract  be  present,  an  error  in  the 
name  does  not  vitiate  it ; as,  if  A.  give  a horse  to  C.,  D.  being 
present,  and  say  to  him,  (C.,)  E.,  take  this  horse,  the  giR  is 
good,  notwithstanding  a mistake  in  the  name ; for  the 
presence  of  the  grantee  gives  a higher  degree  of  certainty 
to  the  identity  of  the  person  than  the  mention  of  his  name. 
So,  if  the  error  consists  in  the  demonstration  or  reference, 
and  not  in  the  name  of  the  thing, — as,  if  A.  grant  to  B. 
his  lot  of  land  called  Dale,  in  the  parish  of  B.,  in  the  county 
of  D.,  and  the  lot  lies  in  the  county  of  H.,  yet  the  falsity 
of  the  addition  does  not  affect  the  efficacy  of  the  contract. 
Many  other  cases  to  the  like  effect  are  piit  by  Lord  Bacon, 
and  given  by  way  of  illustration  of  the. rule,  prasentia 
corporis  toUit  errorem  nominis,  et  veriias  nominis  toUit 
errorem  demonstrationis.^ 


a Dig.  SO.  17.  9.  56.  96. 
b Baeon'i  Maxims  of  the  Lav,  Reg.  25. 


Digitized  by  Google 


LECTURE  XL. 


OF  BAILMENT. 

Bailment  is  a delivery  of  goods  in  trust,  upon  a contract 
expressed  or  implied,  that  the  trust  shall  be  duly  executed, 
and  the  goods  restored  by  the  bailee,  as  soon  as  the  pur- 
pose of  the  bailment  shall  be  answered.* 

There  are  five  species  of  bailment,  according  to  Sir  Wil- 
liam Jones,  in  his  correction  of  Lord  Holt’s  enumeration  of 
the  different  sorts  of  bailments. 

I.  Depositum,  or  a naked  deposit  without  reward. 

II.  Mandatum,  or  commission,  which  is  gratuitous,  and 

by  which  the  mandatory  undertakes  to  do  some  act 
about  the  thing  bailed. 

III.  Commodatum,  or  loan  for  use  without  pay,  and  when  the 

thing  is  to  be  restored  in  specie. 

IV.  A pledge,  as  when  a thing  is  bailed  to  a creditor  as  a 

security  for  a debt. 

V.  Locatio,  or  hiring  for  a reward. 

I shall  examine  each  of  them  in  their  order. 


a S Blackt.  Cam,  452.  Pothier,  Traili  du  Conlrat  de  Dfp6l,  No. 
1.  Mr.  Justice  Story,  in  his  Commenlaritt  on  the  Late  of  Bailmenle, 
speaks  of  a consignment  to  a factor,  as  being  a bailment  for  sale  ; 
and  he  applies  the  term  bailment  to  cases  in  which  no  return  or  de- 
livery, or  redelivery  to  the  owner  or  his  agent,  is  contemplated. 
But,  I apprehend,  this  is  extending  the  definition  of  the  term  beyond 
the  ordinary  acceptation  of  it  in  the  English  law, 

b Janet'  Eitatj  on  the  Late  of  Bailmentt,  27.  1st  edit.  1790.  Bail- 
ments have  been  reduced,  by  a late  master  hand,  to  three  kinds : 
1.  Those  in  which  the  trust  is  for  the  benefit  of  the  bailor,  and 
which  embrace  deposits  and  mandates.  2.  Those  in  which  the 
trust  is  for  the  benefit  of  the  bailee,  as  the  rommodatum,  or  gratui- 
tous loan  for  use.  3.  Those  in  which  the  trust  is  for  the  benefit  of 
both  parties,  as  pledges  or  pawns,  and  hiring  and  letting  to  hire. 
Story'i  Com.  on  Bailment!,  3. 
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I.  Of  depotitum. 

This  is  a bailment  of  goods  to  be  kept  for  the  bailor, 
and  returned  upon  demand,  without  a recompense ; and  at 
the  bailee  or  depositary  derives  no  benefit  from  the  bail- 
ment, he  is  to  keep  them  with  reasonable  care ; and  he  is 
responsible,  if  there  be  no  special  undertaking  to  the  con- 
trary, only  for  gross  neglect,  or  for  a violation  of  good 
faith.*  As  a general  rule,  he  is  not  answerable  for  mere 
neglect,  if  the  goods  be  injured  or  destroyed  while  in  hit 
custody,  if  he  take  no  better  care  of  his  own  goods,  of  the 
the  like  value  and  under  the  like  circumstances,  and  they 
be  also  spoiled  or  destroyed.  Mere  neglect,  in  such  a case, 
is  not  gross  neglect;  since  the  latter  is  tantamount  in  the 
miscitief  it  produces  to  a breach  of  good  faith,  and  it  usual- 
ly implies  it;  but  whether  fraud  does  or  does  not,  in  point 
of  fact,  accompany  gross  neglect  in  a depositary,  he  is  still 
responsible  for  it  in  law.  Gross  neglect,  as  w'as  observed 
by  Ch.  J.  Parker,'’  bears  so  near  a resemblance  to  fraud, 
as  to  be  equivalent  to  it  in  its  effect  upon  contracts.  Gross 
neglect  is  the  want  of  that  care  which  every  man  of  com- 
mon sense,  under  the  circumstances,  takes  of  his  own  pro- 
perty.* 


a Foster  v.  The  Essex  Bank,  17  JHau.  JUp.  479.  Lafarge  v. 
Morgan,  1 1 Marlin' t Louu.  Rep.  462. 
b 1 7 Mau.  Rep.  500. 

c Jonet’  Eetay.  90 — 93.  Lord  Holt,  in  Coggs  v.  Bernard,  2 Lord 
Raym.  013.  In  the  civil  law,  gross  negligence  was  termed  magna 
culpa,  or  lala  culpa,  and  it  was  in  some  cases  deemed  equivalent  to 
fraud  or  deceit.  It  was  put  by  Paulus  fur  fraud,  and  by  Ulpian  it 
was  held  to  be  plainly  assimilated  to  fraud.  Magna  ncgligentia  cul- 
pa eel,  magna  culpa  dolut  eel.  Lata  culpa  plane  dolo  comparabUur. 
Dig.  50  16.  226.  Ibid.  11.  6.  1.  I.  It  was  not  understood  by  the 
civilians  to  be  absolutely  fraud,  but  only  the  presumptive  evidence 
of  fraud,  when  applied  to  cases  of  trust.  In  many  other  cases  the 
presumption  was  not  raised.  It  was  not  held  to  bo  such  under  the 
Cornelian  law,  ne  in  hoc  lege  culpa  lata  pro  dolo  accipilur.  Dig. 
48.  8.  7.  Proculus  would  not  admit  that  lata  culpa  amounted  to 
dolut;  but  Netva  and  Celsus  insisted  that  it  amounted  to  the  same 
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The  main  inquiry  in  this  case  is,  what  is  the  duty,  and 
what  is  the  responsibility  of  the  bailee.  The  genera] 
measure  of  diligence  requisite  in  every  species  of  bailment 
is  regulated,  in  a greater  or  less  degree,  by  the  nature  and 
quality  of  the  thing  bailed,  and  by  the  understanding  and 
practice  of  the  city  or  country  in  which  the  parties  resided 
or  happened  to  be.  Diligence  is  a relative  term ; and  it  n 
evident  that  what  would  amount  to  the  requisite  diligence 
at  one  time,  in  one  situation,  and  under  one  set  of  circum- 
stances, might  not  amount  to  it  in  another.'  The  deposk 
is  to  be  kept  with  the  ordinary  care  applicable  to  the  case 
under  its  circumstances,  and  the  depositary  cannot  make 
use  of  the  thing  deposited,  without  the  consent  of  the  bailor 
expressly  given  or  reasonably  implied.'* 

In  Bonion's  cate,^  the  depositary  had  a chest  containing 
plate  and  jewels  deposited  with  him.  The  citest  was  locked, 
and  he  was  not  informed  of  the  contents.  In  the  night  his 
house  was  broken  open,  and  plundered,  as  well  of  the  chest 
with  its  contents,  as  of  bis  own  goods.  An  attempt  was 
made  to  charge  the  bailee ; but  there  was  no  foundation  for 
the  charge,  since  the  bailee  used  ordinary  diligence,  and  the 
loss  was  by  a burglary ; and  it  was  accordingly  held,  that 
the  bailee  was  not  answerable.  Such  a bailee,  who  receives 
goods  to  keep  gratis,  is  under  the  least  responsibility  of  any 
species  of  trustee.  If  he  keeps  the  goods  as  he  keeps  his 
own,  though  he  keeps  his  own  negligently,  he  is  not  an- 


tbing,  in  effect,  when  applied  to  bailment ; for  though  a person  had 
not  ordinary  care,  yet,  if  he  bestowed  less  care  than  was  ordinary 
for  him  on  a thing  confided  to  his  care,  it  was  evidence  of  bad  fiiitb. 
Dig.  16.  3.  32.  Culpam  tamm  dolo  proximam  eontineri  quit  nurilo 
dieerit.  Dig.  43.  26.  8.  3. 

a Batson  v.  Ooaovan,  4 Bamvi,  tfAld.  21.  Story's  Com.  on  Bail- 
ments, 9—12. 

6 Dig.  16.  3,  29.  PotKier,  Traiti  dt  Dipot,  No.  34.  Story's  Com. 
67—70  . 

c Year  Book,  8 Edw.  II.  Eitz.  Abr,  tit.  Detinue,  pi.  59.,  and  cited 
by  Lord  Holt  in  2 Z.d.  Raym.  914,,  and  in  Jones  on  Besilment,  28. 

VoL.  II.  71 
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swerable  for  them ; for  the  keeping  them  as  he  keeps  his 
own  is  an  argument  of  his  honesty.  “If,”  says  Lord  Holt, 
**  the  bailee  be  an  idle,  careless,  drunken  fellow,  and  comes 
home  drunk,  and  leaves  all  his  doors  open,  by  reason 
whereof  the  goods  deposited  are  stolen,  together  with  his 
own,  he  shall  not  be  charged,  because  it  is  the  bailor’s  own 
folly  to  trust  such  an  idle  fellow.”*  As  he  assumes  the  trust 
gratuitously,  he  is  bound  to  good  faith.  He  is  only  an- 
swerable for  fraud,  or  for  that  gross  neglect  which  is  evi- 
dence of  fraud.  Indeed,  if  such  a bailee  had  undertaken 
to  keep  the  goods  safely,  yet,  as  he  hath  nothing  for  keep- 
ing them,  he  would  not  be  responsible  for  the  loss  of  them 
by  violence.” 


a Tha  civil  law  did  not  exact  of  the  depositary  any  greater  dili- 
gence than  that  which  he  was  wont  to  bestow  on  his  own  property 
under  the  like  circumstances  ; and  the  civil  law  has  been  followed  in 
this  respect  by  Bracton,  Holt  and  Sir  William  Jones,  (Dig  16.  3. 
3i.  Brncfon,  lib.  3.  09.  b.  iLil.Rnym.0X4.  Jonei  on  Baitmenl,  90 
.—93.  It  was  considered,  that  there  was  no  just  ground  to  rafer 
bad  faith  in  such  a case.  If  the  depositor  knew  the  general  charac- 
ter, employment  and  situation  ofthe  depositary,  or  was  presumed  to 
know  them,  the  rule  ofthe  civil  law  is  a sound  and  just  rule.  But 
if  not,  then  it  has  been  held  that  the  depositary  is  bound  to  bestow 
ordinary  care  on  the  deposit,  though  he  docs  not  on  bis  own  goods ; 
and  that  such  care  is  to  be  ascertained  without  reftrtnee  to  the  cha- 
racter the  depoeilary.  The  W’illiam,  6 Rob.  316.  Story's  Com. 

43 48.  This  last  position  has  been  ably  and  learnedly  reasoned, 

but,  in  my  judgment,  without  success  ; for  in  such  cases  great  stress 
is  and  ought  to  be  laid  upon  the  habits,  employment  and  character  of 
the  depositary ; and  the  adjudged  cases  do  not  appear  to  warrant  any 
other  conclusion. 

b Ijord  Holt,  in  Coggs  v.  Bernard,  2 Ld.  Rnym.  915.  Jones  on 
Bailment,  34.  Lord  Holt  followed  the  language  of  the  civil  law, 
and  said  that  gross  negligence  in  the  case  of  bailment  was  “ looked 
upon  as  an  evidence  of  fraud."  “ Neglect  is  a deceit  to  the  bailor ; 
for  when  he  intrusts  the  bailee,  upon  his  undertaking  to  be  care- 
fhl,  he  has  put  a fraud  upon  the  bailor  by  being  negligent."  Sir 
William  Jones  expressed  himself  too  strongly,  as  Mr.  Justice  Story, 
in  his  Commentaries,  has,  I think,  clearly  shown,  when  be  laid  it  down 
as  a rule  of  the  common  law,  that  gross  negligence  was  equivalent 
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The  Roman  law  was  the  same  as  to  the  responsibility  of 
a depositary.  He  was  only  answerable  under  that  law  for 
fraud,  and  not  for  negligence.  He  was  not  answerable  if 
the  thing  had  been  stolen  from  him,  even  though  it  had  been 
carelessly  kept.  He  who  commits  his  goods  to  the  care  of 
a negligent  friend,  must  impute  the  loss,  not  to  bis  friend, 
but  to  his  own  want  of  prudence ; or,  as  Bracton,*  who 
copied  this  rule  from  the  Institutes  of  Justinian, observed,  he 
must  set  down  the  loss  to  the  account  of  his  own  folly. 

Lord  Coke«  laid  down  a different  doctrine  on  the  subject 
of  the  responsibility  of  a depositary.  It  was  held  in  South- 
cote’s  case,  that  where  a person  received  goods  to  keep  safely, 
and  they  were  stolen  by  one  of  his  servants,  he  was  respon- 
sible to  the  bailor  for  the  loss.  The  reason  of  tbe  decision 
was,  that  there  was  a special  acceptance  to  keep  safely,  and 
the  case  afforded  an  inference  that  the  bailee  had  not  used 
that  ordinary  care  and  diligence  which  such  a special  ac- 
ceptance required,  and  the  goods  were  stolen  by  one  of  his 
own  servants.  It  is  supposed  by  Sir  William  Jones,'‘  that 
the  case  itself  may  be  good  law ; but  the  doctrine  which 
Lord  Coke  deduced  from  it  was  not  warranted  by  the  case, 
nor  by  reason,  or  the  general  principles  of  law.  Lord  Coke 
said,  there  was  no  difference  between  a general  acceptance 
to  keep,  and  a special  acceptance  to  keep  safely ; and  he 


to  fraud.  It  may  arise  from  mere  thoagbtlessneas,  or  absence  of 
mind,  and  consist,  in  some  cases,  with  honesty  of  intention  ; but  it  is 
looked  upon  at  evidence  of  fraud,  and  it  would  require  strong  and  pe- 
culiar circumstances  to  rebut  that  presumption.  Let«  culpee  fnit 
eit,  non  intelligereid,  quod  ormet  intelligunt.  Dig,  60. 16.  333. 
a Lib.  3.  c.  2. 99.  b. 

6 Inti.  3.  15.  3. 
c Co.  Litt.  89.  a.  b.  4 Co.  83. 

d Jonet  on  Bailment,  33,  33.  Tbe  opinion  of  the  C.  B.,  in  Kettle 
T.  Bromsall,  ffillet’  Hep.  1 18.,  goes  in  support  of  the  point  in  Judg- 
ment in  Soutbcote’s  case ; but,  in  tbe  case  of  Foster  v.  Tbe  Essex 
Bank,  17  Mut.  Rep.  479.,  the  doctrine  of  that  ease  is  held  to  be  ex- 
ploded. 


Digitized  by  Google 


564 


OF  PERSONAL  PROPER'PY. 


[Part  V, 


advised  every  one  who  received  goods  to  keep,  to  accept 
specially  to  keep  as  his  own,  and  then  he  would  not  be  re- 
sponsiblefor  the  loss  by  theft.  But  the  judges  of  the  K.  B., 
in  Cof'gt  V.  Bernard, expressly  overruled  every  such  de- 
duction from  Southcote'i  case;  and  they  insisted  that  there 
was  a material  distinction  between  a general  bailment  and 
a special  acceptance  to  keep  safely.  Lord  Holt  was  of 
opinion,  that  Coke  had  improved  upon  Souikcole't  case,  by 
drawing  conclusions  not  warranted  by  it ; and  this  has  been 
shown  more  fully,  and  with  equal  acuteness  and  learning,  by 
Sir  William  Jones ; and  I would  recommend  what  he  says 
upon  that  case,  as  a fine  specimen  ofjuridical  criticism. 

If  the  depositary  be  an  intelligent,  sharp,  careful  man  in 
respect  to  his  own  affairs,  and  the  thing  intrusted  to  him  be 
lost  by  a slight  neglect  on  his  part,  the  better  opinion  would 
seem  to  be,  that  he  then  is  responsible.  Potbier*’  says,  that 
tills  has  been  a question  with  the  civilians;  and  he  is  of  opi- 
nion, the  depositary  would  be  liable  in  that  case ; for  he  was 
bound  to  that  same  kind  of  diligence  which  he  uses  in  his 
own  affairs,  and  an  omission  to  bestow  it  was  a breach  of 
fidelity.  But  he  admits  that  it  would  not  be  a very  suitable 
point  for  forensic  discussion,  to  examine  into  the  character 
of  the  depositary ; and  that  the  inquiry  into  the  compara- 
tive difference  between  the  attention  that  he  bestows  on  bis 
own  affairs  and  on  the  interest  of  others,  would  be  a little 
difficult.  An  example  is  stated  by  Pothier,<=  to  test  the  fide- 
lity of  the  depositary.  His  house  is  on  fire,  and  he  removes 
his  own  goods,  and  those  of  the  bailor  are  burned ; is  he 
then  responsible  ? He  certainly  is,  if  he  had  time  to  re- 
pioyc  both.  If  he  had  not,  Polhicr  then  admits,  that  a 
breach  of  faith  cannot  be  imputed  to  him,  for  having  saved 
his  own  effects  in  preference  to  those  of  another  intrusted 
to  his  keeping.  But  if  the  goods  intrusted  to  him  were  much 


a 2 Tjd,  Raym.  909. 
b Cf^rai  dr  D(p6t^  No,  27, 
c Ibid.  No.  29, 
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more  valuable  than  his  own,  and  as  easily  removable,  then 
he  ought  to  rescue  the  deposited  goods,  and  to  look  to  them 
for  an  average  indemnity  for  the  loss  of  his  own. 

There  are  several  cases  in  which  a naked  depositary  is 
answerable  beyond  the  case  of  gross  neglect.  He  is  an- 
swerable, 1.  When  he  makes  a special  acceptance  to  keep 
the  goods  safely.  2.  When  be  spontaneously  and  offi- 
ciously proposes  to  keep  the  goods  of  another.  He  is  re- 
sponsible in  sucb  a case  for  ordinary  neglect ; for  he  may 
have  prevented  the  owner  from  intrusting  the  goods  with  a 
person  of  more  approved  vigilance.  Both  those  exceptions 
to  the  general  rule  on  the  subject  are  taken  from  the  Digest,* 
and  stated  by  Pothier  and  Sir  William  Jones.*’  3.  A third 
exception  is,  when  the  depositary  is  to  receive  a compensa- 
tion for  the  deposit.  It  then  becomes  a lucrative  contract, 
and  not  a gratuitous  deposit,  and  the  depositary  is  held  to 
ordinary  care,  and  answerable  for  ordinary  neglect ; and 
the  same  conclusion  follows,  when  the  deposit  is  made  for 
the  special  accommodation  of  the  depositary.  A warehouse- 
man, or  depositary  of  goods  for  hire,  being  bound  only  for 
ordinary  care,  is  not  liable  for  loss  arising  from  accident, 
when  he  is  not  in  default ; and  he  is  not  in  default  when  he 
exercises  due  and  common  diligence.*  But  he  is  bound  to 
see  that  the  place  in  which  the  articles  deposited  with  him 
are  kept,  is  fit  and  properly  secured  for  their  reception  and 
safety.**  In  the  case  of  goods  bailed  to  be  kept  for  hire. 


a Dig,  16.  3.  1.  35. 

b Polhitr,  CuiUnU  de  DipuC,  No.  ,22.  Jonet  on  Bailment,  37, 
38.  Mr.  Justice  Story,  in  his  CommentariM,  58,  59.,  questions  the 
equity  of  the  rule  of  the  civil  law,  which  exacts  more  then  ordinary 
diligence  from  a bailee,  who  became  such  by  bis  spontaneous  and  of- 
ficious ofier.  It  is  punishing  a friend  rathei  than  a stranger,  fur  an 
act  of  disinterested  kindness. 

e Uarside  v.  The  Proprietors  of  the  Trent  Navigation,  4 Term 
Rep.  581.  Cniliff  v.  Danvers,  Peake's  JV.  P.  114.  Thomas  v.  Day, 
4 Esp.  JV.  P.  Rep.  262. 

d Leek  V.  Maestaer,  1 Campb.  Rep.  138.  Clarke  v.  Eamshaw, 
1 Oow,  30.  See  also,  to  the  same  point,  1 Btll’e  Com.  458r 
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if  the  hire  be  intended  as  a compensation  for  house  room, 
and  not  as  a reward  for  diligence  and  care,  the  bailee  is  only 
bound  to  take  the  same  care  of  the  goods  as  of  his  own ; 
and  if  they  be  stolen  by  his  servants,  without  gross  negli- 
gence on  his  part,  he  is  not  liable.  This  was  so  ruled  by 
Lord  Kenyon,  in  Finucane  v.  Small.* 

While  on  the  examination  of  this  contract  of  gratuitous 
bailment,  and  which  in  the  civil  law  is  termed  deposiium, 
I have  been  struck  with  the  learning  and  sagacity  of  Sir 
William  Jones.  But  after  studying  Lord  Holt’s  masterly 
view  of  the  doctrine,  and  especially  the  copious  treatise  of 
Pothier,  the  admiration  which  was  excited  by  the  perusal 
of  the  English  treatise  has  cetised  to  be  exclusive.  Pothier’s 
essay  on  that  particular  species  of  bailment  is  undoubtedly 
superior  in  the  extent,  precision  and  perspicuity  of  its  de- 
tails, and  in  the  aptitude  of  the  examples  by  which  he  ex- 
plains and  enforces  his  distinctions. 

The  person  who  has  only  a special  property  in,  or  a 
mere  naked  possession  of  a personal  chattel,  may  deposit  it, 
and  hold  the  bailee  responsible.*’  But  the  rightful  owner 
may  follow  his  property  into  the  hands  of  the  bailee,  or  of 
a third  person ; and,  in  a case  of  disputed  claim  upon  goods 
in  the  bands  of  a depositary,  he  must,  for  his  own  indemnity, 
compel  the^claimants  to  interplead.”  The  possession  of  the 
depositary  is,  for  many  purposes,  deemed  in  law  to  be  the 
possession  of  the  depositor,  for  the  better  security  of  his 
right,  and  the  enlargement  of  his  remedies. 

The  depositary  is  bound  to  restore  the  deposit,  upon  de- 
mand, to  the  bailor  from  whom  he  received  it,  unless  another 


a 1 Etp.  P.  Rttp-  315.  If  a horse  be  taken  from  a naked  de- 
positary by  authority  of  law,  as  on  fi.fa,  against  the  owner,  he  is  not 
responsible.  Shelbury  v.  tlcotaford,  Ytlv.  Rep.  23.  Edson  v.  Weston, 
7 Coicen'e  Rep.  278. 

6 Armory  v.  Delamirie,  1 Str.  Rep.  505.  Rooth  v.  Wilson,  1 
Bamw.  tf  Aid.  59. 

c Thorp  V.  Burling,  1 1 Johns.  Rep.  285.  Brownell  v.  Manches- 
ter, 1 Pick.  Rep.  232.  Taylor  v.  Pliuner,  3 Maul*  t[  Selv.  562. 
Rich  V.  Aldred,  6 Mod.  Rep,  216. 
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person  appears  to  be  the  right  owner.  He  is  to  deliver  it 
in  the  state  in  which  he  received  it,  and  with  the  profits  or 
increase  whhch  it  has  produced  ; and  if  he  fails  in  either  of 
these  respects,  be  becomes  responsible.  He  is  equidly  so, 
as  we  have  already  seen,  if  he  has  been  wanting  in 
fidelity,  or  in  that  ordinary  care  applicable  to  his  sitnafion, 
character,  and  circumstances,  which  is  evidence  of  it. 
It  has  been  made  a question,  whether  the  depositary  could 
lawfully  restore  the  article  deposited  to  one  out  of  two 
or  more  joint  owners,  and  when  the  thing  was  incapable  of 
partition.  Sir  William  Jones*  refers  to  a case  in  12  Hen. 
IV.  18.,  abridged  in  Bro.  tit.  Bailment,  pi.  4.,  where  it  was 
held,  that  one  joint  owner  could  not  alone  bring  the  action 
of  detinue  against  the  bailee ; for  if  they  were  to  sue  sepa- 
rately, the  court  could  not  know  to  which  of  them  to  deliver 
the  chattel.  The  Roman  lawt>  states  the  case  of  a bailment 
of  a sum  of  money  sealed  up  in  a box,  and  one  of  the  owners 
comes  to  demand  it.  In  that  case,  it  is  said,  the  depositary 
may  open  the  box,  and  take  out  his  proportion  only,  and 
deliver  it.  But  if  the  thing  deposited  cannot  be  divided, 
then  it  is  declared,  that  the  depositary  may  deliver  the  entire 
article  to  the  one  that  demands  it,  on  taking  security  from 
him  for  that  proportion  of  the  interest  in  the  article  which 
does  not  belong  to  him ; and  if  he  refuses  to  give  the 
security,  the  depositary  is  to  bring  the  article  into  court. 
This  implies  that  it  would  not  be  safe  to  deliver  the  thing  to 
one  alone  ; and  she  rule  was  correctly  laid  down  by  Sir 
William  Jones.  If  the  persons  claiming  as  depositors  have 
adverse  interests,  the  deposit  is  to  be  delivered  to  him  who 
is  adjudged  to  have  the  right;  and  it  cannot  be  safely  de- 
livered, until  the  adverse  interests  are  settled.  The  claim 
may  be  settled  at  law  in  the  action  of  detinue,  in  which,  by 
the  process  of  garnishment,  the  rival  claimant  is  brought 
into  the  suit.  But  a more  convenient  and  extensive  remedy 
is  afibrded  in  equity,  by  a bill  of  interpleader,  which  may  be 
applied  to  all  cases  in  which  conflicting  clsumants  have 


a Kuay  on  Bailment,  39.  6 Dig.  16.  3.  1.  36,  37. 
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interfered,  and  apprized  him  of  their  demand  upon  him  for 
the  deposit.  And  in  the  case  of  a joint  bailment,  the 
deposit  cannot  safely  be  restored  by  the  bailee,  unless  all 
the  proprietors  are  ready  to  receive  it,  or  one  of  them 
demands  it  with  the  consent  of  the  rest.*  The  depositary 
has,  perhaps,  strictly  speaking,  no  property  general  or 
special  in  the  article  deposited.  He  has  only  the  naked 
custody  or  possession,  and  he  cannot  use  or  dispose  of  the 
subject ; but  he  has  a right  of  action,  if  his  possession  be 
unlawfully  disturbed,  or  the  property  injured.**  The  same 
reasonable  care  is  requisite,  in  the  case  of  goods  coming  to 
one’s  possession  by  finding,  as  in  the  case  of  a gratuitous 
deposit.* 

II.  Of  mandatum. 

Mandate  is  when  one  undertakes,  without  recompense, 
to  do  some  act  for  another  in  respect  to  the  thing  bailed. 
In  the  case  of  a deposit,  says  Mr.  Justice  Story,**  the  prin- 
cipal object  of  tbe  parties  is  the  custody  of  the  thing,  and 
the  service  and  labour  accompanying  the  deposit  are  merely 
accessorial.  In  the  case  of  a mandate,  tbe  labour  aud  ser- 


a May  v.  Harvey,  13  EomC$  Rep.  197.  The  Code  Jfapolton  says, 
that  the  depositary  must  Aot  give  up  the  thing  deposited,  except  to 
the  order  ofhim  who  depodted  it ; and  if  be  who  made  tbe  deposit 
dies,  and  there  be  several  heirs,  it  must  be  yicM^  up  to  them  each 
aecotding  to  his  share  and  portion ; and  if  the  thing  deposited  cannot 
be  divided,  the  heirs  must  agree  among  themselves  as  to  tbe  re- 
ceiving it.  Art.  1937.  1939.  The  Civil  Code  of  Louuiana  has 
adopted  tbe  same  provisions,  art.  2920.  2922. ; and  both  those  codes 
leave  the  inference  to  be  drawn,  that  if  the  thing  be  indivisible,  it 
cannot  safely  be  delivered  to  one  of  two  or  more  claimants,  without 
their  joint  agreement  or  consent.  See,  also,  Slory’i  Com.  (17—90., 
as  to  the  duty  of  the  depositary  in  respect  to  delivery  in  cases  of  a 
joint  bailment. 

b Dig.  16.3.  17.  1 BtlVtCom.  257.  Rooth  v.  Wilson,  I Bamw. 

if  Aid.  59.  Ilarton  v.  Hoare,  3 Allc.  Rep.  44.  1 TFilt.  Rep.  8. 

Lord  Coke,  in  Isaac  v.  Clarke,  2 BuUt.  Rep.  3l\.  Story' t Com. 
67—74.  a 

c Doct.  i(  Slu.  dial.  2.  c.  38.  Lord  Coke,  in  Isaac  v.  Clarke,  2 
Bultt.  Rep.  312.  Story’i  Com.  61—66. 
d .story's  Com.  104. 
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vice  are  the  principal  objects  of  the  parties,  and  the  thing  is 
merely  accessorial. 

If  the  mandatary  undertakes  to  csu’ry  the  article  from 
one  place  to  another,  he  is  responsible  only  for  gross  ne- 
glect, or  a breach  of  good  faith.  But  if  he  undertakes  to 
perform  gratuitously  some  work  relating  to  it,  then,  in  that 
case.  Sir  William  Jones  maintains  that  the  mandatary  is 
bound  to  use  a degree  of  diligence  and  attention  suitable  to 
the  undertaking  and  adequate  to  the  performance  of  it.» 
The  doctrine  declared  in  SkielU  v.  Blackbume,^  is  that 
tkc  mandatary’s  responsibility  is  not  greater  in  the  latter 
case  than  in  the  former,  unless  his  employment  implies  com- 
petent skill.  Mr.  Justice  Story,  in  his  CommeiUariet  on  the 
Law  of  Bailments,’  considers  that  Sir  William  Jones  has  ex- 
pressed himself  inaccurately  on  this  point;  and  he  discusses 
the  merits  of  the  distinction  with  great  force  and  accurate  re- 
search. It  is  admitted  by  Sir  William  Jones,  that  a bailee  of 
this  species  ought  regularly  to  be  answerable  only  for  a viola- 
tion'of  good  faith  ; but  if  he  docs  undertake  a business  which 
requires  a degree  of  diligence  and  attention  for  its  perform- 
ance, that  diligence  ought  to  be  required  of  him,  unless 
he  assumed  the  task  at  the  pressing  solicitation  of  the  party 
interested,  and  without  any  pretensions  to  competency.*’ 

A distinction  exists  between  nonfeasance  and  misfeasance, 
that  is,  between  a total  omission  to  do  an  act  which  one 
gratuitously  promises  to  do,  and  a culpable  negligence  in 
the  execution  of  it.  It  is  conceded  in  the  English,  as  well 
as  by  the  Roman  law,  that  if  a party  makes  a gratuitous 
engagement,  and  actually  enters  upon  the  execution  of  the 
business,  and  does  it  amiss,  through  the  want  of  due  care, 
by  which  damage  ensues  to  the  other  party,  an  action  will 


a Jones  on  BaUments,  40.  93. 
b i H.  Blacks.  Rep.  1 58. 
c Story's  Com.  125—138. 

d See  the  opinion  of  Jtid^  Porter,  of  Louisiana,  referred  to  in  a 
subsequent  page,  under  this  head,  in  favour  of  the  distinction  made 
by  Sir  William  Jones. 
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lie  for  this  misfeasance.  But  Sir  William  Jones  contends, 
that  by  the  English  law,  as  well  as  by  the  Roman  law,  an 
action  will  lie  for  damage  occasioned  by  the  non-perform- 
ance of  a promise  to  become  a mandatary,  though  the  pro- 
mise be  purely  gratuitous.  There  is  no  doubt  that  this  is 
the  doctrine  of  the  civil  law ; but  it  was  shown  by  the  su- 
preme court  of  New-York,  in  Thorne  v.  Deas,*  that  Sir  Wil- 
liam Jones  had  mistaken  some  of  the  ancient  English  cases 
on  this  point,  and  that  the  uniform  current  of  the  decisions, 
from  the  time  of  Henry  VII.  to  this  day,  led  to  the  conclu- 
sion, that  a mandatary,  or  one  who  undertakes  to  do  an  art 
for  another  without  reward,  is  not  answerable  for  omitting 
to  do  the  act,  and  is  only  responsible  when  he  attempts  to 
do  it,  and  does  it  amiss.  In  other  words,  he  is  responsible 
for  a misfeasance,  but  not  for  a nonfeasance,  even  though 
special  damages  be  averred.'’ 

In  the  great  case  of  Coggi  v.  Bernard,  the  defendant  un- 
dertook gralit  to  carry  several  hogsheads  of  brandy  from 
one  cellar,  and  deposit  them  in  another ; and  he  did  it  so 
negligently  and  improvidently,  that  one  of  the  casks  was 
staved  and  the  brandy  lost.  The  K.  B.  held,  that  the  de- 
fendant was  answerable  for  the  damage,  on  the  ground  of 
his  neglect  and  carelessness,  though  he  was  not  a common 
carrier,  and  though  he  was  to  have  nothing  for  his  trouble. 
If  the  mischief  had  happened  by  any  person  who  had  met 
the  cart  in  the  street,  the  bailee  would  not  have  been  charge- 
able ; but  the  neglect  or  want  of  ordinary  care  in  that  case 
was  a breach  of  trust;  and  a breach  of  trust  undertaken  vo- 
luntarily is  a good  ground  of  action.  Lord  Holt  admitted 
that  .if  the  agreement  had  been  executory,  or  to  carry  the 
brandy  at  a future  time,  the  defendant  would  not  have  been 
bound  to  carry  it ; but  in  the  case  before  him,  the  defendant 
had  actually  entered  upon  the  execution  of  the  trust,  and 


a -I  Johni.  Hfj>.  SI. 
b Elsee  V.  Gatward.S  Ttrm  ftrp.  143. 
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having  done  so,  he  was  bound  to  use  a degree  of  diligence 
and  attention  adequate  to  the  performance  of  bis  under- 
taking. 

The  case  of  Eltee  v.  Gatward*  is  a decision  of  the  E. 
B.  to  the  same  point.  It  was  decided  upon  the  doctrine 
of  Coggt  V.  Bernard,  and  of  the  ancient  authorities  referred 
to  by  the  court  in  that  case.  The  court  recognised  the 
justness  of  the  distinction,  that  if  a party  undertakes  to  per- 
form a work,  and  proceeds  to  the  employment,  he  makes 
himself  liable  for  any  misfeasance  in  the  course  of  that 
work.  But  if  he  undertakes  without  consideration,  and 
does  not  proceed  on  the  work,  no  action  will  lie  against  him 
for  the  nonfeasance,  unless  it  be  in  special  cases,  as  in  the 
case  of  a common  carrier,  porter,  ferryman,  farrier  or  inn- 
keeper, who  are  bound,  from  their  situations  in  life,  to  per- 
form the  work  tendered  to  tliem,  or  the  employment  assumed 
by  them. 

A bailee,  who  acts  gratuitously,  in  a case  in  which  neither 
his  situation  nor  employment  necessarily  implied  any  parti- 
cular knowledge  or  professional  skill,  is  held  to  be  respon- 
sible only  for  bad  faith  or  gross  negligence.  Thus,  where  a 
general  merchant  undertook,  voluntarily,  and  without  re- 
ward, to  enter  a parcel  of  goods  for  another,  together  with 
a parcel  of  his  own  of  the  same  sort,  at  the  custom  house, 
for  exportation,  and  he  made  an  entry  under  a wrong  de- 
nomination, whereby  both  parcels  were  seized ; it  was  held 
that  he  was  not  liable  for  the  loss,  inasmuch  as  he  took  the 
same  care  of  the  goods  of  his  friend  as  of  his  own,  and  had 
not  any  reward  for  his  undertaking ; and  he  was  not  of  a pro- 
fession or  employment  that  necessarily  implied  skill  in  what 
he  undertook.^*  The  defendant  in  that  case  acted  with  good 
faith,  and  that  was  all  that  could  be  required.  The  case 
would  have  been  different,  if  a ship  broker,  or  a clerk  in 
the  custom  house,  had  undertaken  to  enter  the  goods,  be- 
cause their  situation  and  employment  would  necessarily  im- 


a 5 Term  Rep.  143. 

b Shiells  v.  Blackburuo,  1 II.  Blackt.  Rep.  158. 


Digitized  by  Google 


572 


OF  PERSONAL  PROPERTY. 


[Part  V. 


ply  a competent  degree  of  knowledge  in  making  such  entries. 
So,  if  asurgeon  should  undertake  gratis  to  attend  a wounded 
person,  and  should  treat  him  improperly,  he  would  be  liable 
for  improper  treatment,  because  his  profession  implied  skill 
in  surgery.  If,  however,  the  business  to  be  transacted  pre- 
supposes the  exercise  of  a particular  kind  of  knowledge,  and 
a person  accepts  the  office  of  mandatary,  totally  ignorant 
of  the  subject,  then  it  has  been  said  that  he  cannot  excuse 
himself  on  the  ground  that  he  discharged  his  trust  with  fide- 
lity and  care.  A lawyer,  who  would  undertake  to  perform 
the  duties  of  a physician ; a physician,  who  would  become 
an  agent  to  carry  on  a suit  at  law  ; a bricklayer,  who  would 
propose  to  repair  a ship,  or  a landsman  to  navigate  a vessel, 
are  cited  as  examples  to  illustrate  the  distinction.  But  if 
the  agent  has  the  qualifications  necessary  for  the  discharge 
of  the  ordinary  duties  of  the  trust  imposed,  it  is  sufficient 
to  exempt  him  from  responsibility  for  errors  into  which  a 
man  of  ordinary  prudence  might  have  fallen.*  It  is  a little 
difficult  to  reconcile  the  opinions  on  this  point  of  a gratui- 
tous undertaking  to  do  some  business  for  another ; but  the 
case  of  ShielU  v.  Bladdmme  contains  the  most  authoritative 
declaration  of  the  law,  in  favour  of  the  more  limited  respon- 
sibility of  the  bailee.  There  are,  however,  a number  of  in- 
stances in  which  such  a mandatary  becomes  liable  for  want 
of  due  care  and  attention.  Thus,  it  has  been  held  to  be  an 
act  of  negligence  sufficient  to  render  a gratuitous  bailee 
responsible,  for  him  to  have  turned  a horse,  after  dark,  into 
a dangerous  pasture,  to  which  he  was  unaccustomed,  and  by 
which  means  the  loss  of  the  horse  ensued.i*  So,  if  a man 
datary  undertakes  specially  to  do  the  work,  he  may,  like  a 
depositary,  be  answerable  for  casualties ; and  if  he  sponta- 
neously and  officiously  offers  to  do  the  act,  he  may  be  re- 
sponsible beyond  the  case  of  gros^jegligcnce,  and  be  held 


a Porter,  J.,  in  Percy  v.  Millandon,20  J»faWi»’r  iouir.  Rep.  IT. 
b Booth  V.  Wilson,  1 Bamu.  if  Aid.  50. 
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to  answer  for  slight  neglect.*  There  is  reason,  however^ 
to  believe,  that  this  bead  of  mandatum,  in  the  Euay  on 
Bailment,  was  not  examined  with  perfect  accuracy,  and  es- 
pecially when  the  distinguished  author  undertook  to  prove 
from  the  English  law,  what  be  certainly  failed  to  show,  that 
an  action  lay  for  the  nonfeasance  in  promising  to  do  a thing 
gratuitously,  and  omitting  altogether  to  do  it.  The  civil 
law  did  undoubtedly  contain  such  a principle;  and  Pothier, 
in  his  elaborate  treatise  on  the  contract  of  mandatum,^  adopts 
the  powerful  reasoning  and  very  sound  maxims  of  the  civil 
law  on  the  subject  of  the  responsibility  of  the  mandatary.*: 
But  the  English  law,  as  has  been  abundantly  shown  from 
the  cases  already  referred  to,  never  carried  the  liability  of 
the  mandatary  to  the  same  extent.  On  the  other  hand,  if 
the  mandatary  bestows  the  requisite  care  and  diligence,  and 
sustains  loss  and  injury  in  the  execution  of  the  trust,  and  of 
which  the  service  was  the  cause,  tlic  bailor  ought  to  indem- 
nify him,  upon  principles  of  moral  if  not  of  legal  obligation.^ 

III.  Of  commodatum. 

This  is  a bailment,  or  loan  of  an  article  for  a certain  time, 
to  be  used  by  the  borrower  without  paying  for  the  use. 
This  loan  for  use  is  to  be  distinguished  from  a loan  for  con- 
sumption, or  the  mutuum  of  the  Roman  law.  The  latter 
was  the  loan  of  corn,  wine,  oil  and  other  things  that  might 
be  valued  by  weight  or  measure,  and  the  property  was 
transferred.  The  value  only  was  to  be  returned  in  property 
of  the  same  kind,  and  the  borrower  was  to  bear  the  loss  of 
them,  even  if  destroyed  by  inevitable  accident.  In  the  case 
of  the  commodum,  or  loan  for  use,  as  a horse,  carriage,  or 
book,  the  same  identical  article  or  thing  is  to  be  returned. 


a Janet  on  Bailment,  41.  48.  94. 

# TrcuU  du  Conlrat  de  Mandat. 

c See  Dig.  17.  tit.  1.  and  Init.  3.  tit.  27.  and  Code  t.  tit.  35.,  on 
the  contractor  Mandatum. 

d Pothier,  Conlrat  de  Mandat,  No.  75,  70,  77.  Story't  Com.  144 
—146. 
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and  in  as  good  a plight  as  it  was  when  it  was  first  delivered, 
subject  to  the  deterioration  arising  from  the  ordinary  and 
reasonable  use  of  the  loan.'  The  borrower  has  no  special 
property  in  the  thing  loaned,  though  his  possession  is  suffi- 
cient for  him  to  protect  it  by  an  action  of  trespass  or  trover 
against  a wrongdoer.**  The  Roman  and  the  English  law 
coincide  in  respect  to  the  conclusions  on  this  head.  The 
borrower  cannot  apply  tlie  thing  borrowed  to  any  other 
than  the  very  purpose  for  which  it  was  borrowed nor  per- 
mit any  other  person  to  use  the  thing  loaned,  for  such  a 
gratuitous  loan  is  strictly  a personal  favour  ;<*  nor  keep  it 
beyond  the  time  limited ; nor  detain  it  as  a pledge  for  any 
demand  he  may  otherwise  have  against  the  bailor.  If  the 
article  perish,  or  be  lost  by  accident,  without  any  blame  or 
neglect  imputable  to  the  borrower,  the  owner  must  abide 
the  loss.*  The  owner  cannot  require  greater  care  on  the 
part  of  the  borrower,  than  he  had  a right  to  presume  the 
borrower  was  capable  of  bestowing.  If  a spirited  horse  be 
lent  to  a raw  youth,  and  the  owner  knew  him  to  be  such, 
the  circumspection  of  an  experienced  rider  cannot  be  re- 
quired ; and  what  would  be  neglect  in  the  one,  would  not 
be  so  in  the  other.' 

Pothier  says,  that  the  borrower  is  bound  to  bestow  upon 
tbe  preservation  of  the  thing  borrowed,  not  merely  ordinary. 


a Story* 9 Com.  1B5. 

b Burton  v.  Hughes,  2 Ding.  Deji.  173.  Hurd  v.  West,  7 Cene- 
en't  Rrp.  752. 

c Pothier,  Traili  du  Frit  n Urage,  No.  20.  Lord  Holt,  in  Coggs 
v.  Bernard,  2 Ld.  Raym.  815.  Whcclock  v.  Wheelwright,  5 Matt. 
Rep.  104. 

d Bringloe  v.  Morricc,  1 Mod.  Rep.  210.  Story* t Com.  1C2. 
e Inti.  3.  15.  2.  DelVt  Com.  vol.  i.  255.  Moy't  Majrirnt,  91. 
c.  43.  Jonee  on  Bailment,  49, 50.  If  the  thing  be  not  returned  on  a 
loan  to  use,  the  burden  of  proof  naturally  and  justly  lies  with  the 
borrower  to  account  satisfactorily  Ibr  the  loss,  or  pay  the  value.  Po- 
thier, Traili  du  Frit  A Vtage,  No.  40.  ibid,  det  Oblig.  No.  620. 

f Jonee  on  Bailment,  49,  50.  Pothier,  Traits  du  Prit  d Veage, 
No.  49. 
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but  the  greatest  care;  and  that  he  is  responsible,  not  merely 
for  slight,  but  for  the  slightest  neglect.  This  was  the  doc* 
trine  of  the  civil  law.  And  so  the  law  was  also  declared  by 
Lord  Holt,  in  Coggs  v.  Bernard  ; and  the  reason  is,  that 
this  is  a loan  made  gratuitously  for  the  sole  benefit  of  the 
borrower.®  What  is  due  diligence  or  neglect,  will  depend 
upon  the  circumstances  of  the  particular  case,  and  the  nature 
of  the  article  loaned,  and  the  character  and  employment  of 
the  borrower.  He  is  not  liable  for  the  loss  of  the  thing  by 
external  and  irresistible  violence ; as  if  he  hire  a horse  for  a 
journey,  and  he  be  robbed  of  the  horse,  without  any  neglect 
or  imprudence  on  his  part.*’  If,  however,  his  house  should 
be  destroyed  by  fire,  and  he  saved  his  own  goods,  and  was 
not  able  to  save  the  article  borrowed,  without  abandoning 
his  own  goods ; in  that  case  he  must  pay  for  the  loss, 
because  he  had  less  care  of  the  article  borrowed  than  of  his 
own  property,  and  gave  the  preference  to  his  own.'  But  if 
his  own  goods  were  more  valuable  than  the  articles  borrowed, 
and  both  could  not  be  saved,  was  the  borrower  bound  in 
that  case  to  prefer  the  less  valuable  article  borrowed  ? 
Pothicr  admits  this  to  be  a question  of  some  difficulty ; but 
he  concludes,  that  the  borrower  must  answer  for  tbe  loss, 
because  he  was  not  limited  to  bestow  only  the  same  care  of 
the  borrowed  article  as  of  his  own  ; he  was  bound  to 
bestow  the  exactest  diligence  in  the  preservation  of  it,  and 
nothing  will  excuse  him  but  vis  major,  or  inevitable  acci- 
dent.** The  borrower  is  also  responsible  for  the  loss  of  the 


a Dig.  .14.  7.  1.4.  Poihier,  Traili  du  PrH  d Utage,  No.  48,  49. 
2 TA,  Raym.  915. 

b Poihier,  Traiii  du  Prit  d Utage,  No.  55,  56. 
c Ibid.  No.  56.  This  is  the  rule  adopted  in  the  Code  JVapoleon, 
art.  1882. 

d Ibid.  No.  56.  Mr.  Justice  Story  (iStory’/  Com.  171 — 175.)  ques- 
tions the  solidity  of  I’othicr's  conclusion  in  this  case,  though  it  be 
backed  by  the  positive  text  of  tlie  civil  law.  The  reasoning  in  Po. 
thier  is  rather  refined  and  artificial,  and  the  plain  common  sense  and 
justice  of  the  case,  and  tlic  moral  feelings  and  instincts  which  arise 
out  of  it,  would  dictate,  that  the  most  valuable  articles  be  first 
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article  even  by  vis  major,  when  the  accident  has  been  owing 
to  bis  own  imprudence  ; as  if  he  borrows  a horse  to  ride, 
and  he  quits  the  ordinary  and  safe  road,  or  goes  at  a 
dangerous  hour  of  the  night,  and  is  beset  by  robbers,  and 
loses  the  horse,  he  is  liable.'^  He  is  liable,  also,  for  inevita- 
ble accident,  if  he  had  borrowed  a horse  of  his  friend  in 
order  to  save  his  own,  and  concealed  from  his  friend 
that  he  had  one  of  his  own  equally  proper  for  the  occasion  ; 
as  if  a person  borrowed  of  his  friend  a cavalry  horse,  to 
use  in  battle,  and  concealed  from  him  that  he  had  one  of 
his  own,  and  the  borrowed  horse  should  be  killed,  he  most 
pay  for  it,  for  this  was  a deceit  practised  upon  the  lender ; 
and  nothing  would  exempt  him  from  this  responsibility  but 
the  fact  that  he  had  previously  disclosed  to  his  friend  the 
truth  of  the  case,  and  his  disinclination  to  haxard  his  own 
horse.’’  The  borrower  is  also  responsible  for  loss  by  inevi- 
table accident,  if  he  has  detained  the  article  borrowed 
beyond  the  time  he  ought  to  have  returned  it;  for  the 
loss  is  then  to  be  presumed  to  have  arisen  from  his  breach 
of  duty.‘  If,  in  the  mean  time,  the  lender  has  been  put  to 
expense  from  the  want  of  the  article  borrowed,  there  are 
opinions  that  the  borrower  is  bound  to  indemnify  him  for 
such  expenses.  But  if  the  borrower  was  not  in  default  in 
retaining  the  article,  the  better  reason  and  equal  authority 
would  exempt  him  from  that  responsibility.'* 

The  ordinary  expenses  attendant  on  the  thing  loaned 
gratuitously,  are  borne  by  the  borrower ; but  if  the  ex- 


snatched  from  the  flames,  when  a choice  was  preaented.  If,  how- 
ever, the  difference  in  value  between  hia  own  article  and  the  one 
borrowed  be  not  broadly  and  diatinctly  marked,  it  ia  safest  and  most 
politic  to  adhere  to  the  rule  of  the  civilians,  (and  which  is  adopted  in 
the  Cmie  A'iipolcon,  art.  18U'2.,)  in  order  to  guaril  against  the  ne- 
glects and  temptations  which  self  interest  might  auggest. 
a Polhier,  TraUi  du  Pril  A Utage,  No.  57. 
b Ibid.  No.  59. 
c Ibid,  No.  80. 

d Ibid.  No.  55.  Slory't  Com.  179. 
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penses  were  extraordinary,  and  arose  from  the  inherent  in- 
firmity of  the  thing,  or  were  requisite  for  its  preservation, 
without  any  neglect  on  the  part  of  the  borrower,  the  lender 
must  bear  them,  and  the  borrower  has  a lien  on  the  article 
for  his  reimbursement  of  such  extraordinary  expenses.* 

I have  taken  these  explanations  of  the  degrees  of  respon- 
sibility, in  the  case  of  a borrower  fur  use  without  reward, 
principally  from  Pothier.  In  Coggt  v,  Bernard,^  Lord 
Ch.  J.  Holt  lays  down  the  same  rules  precisely ; and  he 
took  them  from  Bracton,  who  borrowed  them  from  the  civil 
law,  the  great  fountain  from  whence  all  tiie  valuable  prin- 
ciples on  the  subject  of  these  various  kinds  of  bailments 
have  been  extracted.  It  was  reserved,  however,  for  Pothier 
to  methodize,  vindicate,  and  illustrate  those  principles,  by  a 
clearness  of  analysis  which  is  admirable  ; and  to  shed  light 
and  lustre,  by  means  of  his  chaste  style  and  elegant  taste, 
upon  this  branch  of  the  science  of  jurisprudence. 

IV.  Of  pledging. 

This  is  a bailment  or  delivery  of  goods  by  a debtor  to  his 
creditor,  to  be  kept  till  the  debt  be  discharged  ; or,  to  use 
the  more  comprehensive  definition  of  Mr.  Justice  Storj',' 
it  is  a bailment  of  personal  property,  as  security  for  some 
debt  or  engagement.  All  kinds  of  personal  property  that 
is  vested  and  tangible,  and  also  negotiable  paper,  may  be 
the  subject  of  pledge ; and  choses  in  action,  resting  on 
written  contract,  may  be  assigned  in  pledge.'*  A pawn  or 
pledge  is  the  pignori  acceptum  of  the  civil  law  ; and,  ac- 
cording to  that  law,  the  possession  of  the  pledge  {pigntis) 
passed  to  the  creditor ; but  the  possession  of  the  thing  hy- 


a Dig,  13.  6.  18.  2.  Pothier,  TraiU  du  Prit  d Uiage,  No.  82,  83. 
b 2 Ld.  Raym.  909. 
e Story’ t Com,  197. 

d M'Lean  v.  Walker,  \0  Johne.  Rep,  471.  Roberts  v.  Wyatt, 
2 Taunt.  Rep.  268.  Jarvis  v.  Rogers,  t3JHate,  Rep.  105.  Slory'e 
Com.  198.  2 Bell  e Com,  23. 

VoL.  II.  73 
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ot  be  c ated  {hypotheca)  did  not.*  The  pawnee  is  bound  to 
take  ordinary  care,  and  is  answerable  only  for  ordinary  ne- 
glect ; for  the  bailment  is  beneficial  to  both  the  debtor  and 
creditor.  This  is  the  rule  of  the  civil  law,  and  of  continental 
Europe,  as  well  as  the  rule  of  the  English  law.*>  The 
pawnee  is  secured  in  the  payment  of  his  debt ; and  the 
pawnor  is  enabled  thereby  to  procure  credit.  Lord  Holt,  in 
Coggt  V.  Bernard,  gives  a clear  and  excellent  summary  of 
the  English  law  on  this  species  of  bailment.  The  pawnee, 
upon  delivery,  has  a special  property  in  the  goods  pawned  ; 
and  if  they  be  such  as  to  be  injured  by  use,  as  clothes  or 
linen,  for  instance,  then  the  pawnee  cannot  use  them.  But 
if  they  be  such  as  not  to  be  the  worse  for  use,  as  jewels, 
ear-rings,  or  bracelets,  pawned  to  a lady,  she  to  whom  they 
are  pawned  may  use  tliem,  though  the  use  is  at  her  peril, 
because  she  is  at  no  charge  in  keeping  the  pawn.°  She  will 
be  responsible  in  every  event  for  the  loss  or  damage  which 
may  happen  while  she  is  using  the  jewels.  If  the  pawn  be  of 
such  a nature  as  to  be  a charge  upon  the  pawnee,  as  a horse 
or  cow,  he  may,  in  that  case,  use  the  pawn  in  a reasonable 
manner.  He  may  ride  the  horse  moderately,  and  milk  the 
cow  regularly,  as  if  he  were  the  owner  ; and  if  he  derives 
any  profit  from  the  pledge,  he  must  apply  those  profits 
towards  his  debt.''  The  common  law  requires  the  pawuee 
to  account  for  all  the  income,  profits,  and  advantages  de- 
rived by  him  from  the  pledge,  in  all  cases  where  such  an  ac- 
count is  w ithin  the  scope  of  the  engagement,  after  deducting 


o 13.  7.  9.  2. 

h Dig.  13.  6.  5,  2.  Ibid.  13.  7.  14.  Ilcinrc.  1‘and.  13.  6.  B. 
117.  118.  tnm.  V.  271.  Pothier,  TrttiU  du  Cotdral  dt  A'anliMic- 
mtrU,  No.  32,  33,  34.  Braclon,  99.  b.  Lord  Holt,  in  Cogga  v. 
Bernard,  2 Ld.  Raym.  910.  Slory'i  Com.  '423. 

e This  is  so  said  by  Lord  Holt,  in  Cogjfs  v.  Bernard,  2 l.d.  Rnyu. 
917.,  and  repeated  by  Sir  William  Jones;  but  Mr.  Justice  Story,  in 
Va  Commentariet,  221,  222.,  doubts  the  right  of  the  pawnee  to  use 
the  jewels. 

d Mores  v.  Conham,  Oiren'i  Jf/'p.l  23.  Pothier,  Trade  du  Control 
d»  JVanlOtemenl,  No.  23.  3.".,  30.  f tril  Codrey  iMUisiana,  art.  3133, 
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his  necessary  cliarges  and  expenses.*  It  is  reasonable  that 
these  charges  and  expenses  should  be  deducted  from  the 
profits  of  the  pledge ; and  even  extraordinary  expenses, 
necessarily  incurred  by  the  pawnee  for  the  preservation  of 
the  pledge,  and  without  his  default,  ought  to  be  borne  by 
the  pawnor;  and  Pothier>>  considers  this  obligation  to  be 
implied  in  the  contract  of  bailment. 

In  general,  the  law  requires  nothing  extraordinary  of  the 
pawnee,  but  only  that  he  shall  take  ordinary  care  of  the 
goods ; and  if  they  sliould  then  happen  to  be  lost,  he  may, 
notwithstanding,  resort  to  the  pawnor  for  his  debt.  If, 
however,  he  refuses  to  deliver  the  pawn  on  tender  of  the  debt, 
his  special  property  then  ceases,  and  he  becomes  a wrong- 
doer, and  will  be  answerable,  at  all  events,  for  any  loss  or 
damage  which  may  afterwards  happen  to  the  pawn.®  It  is 
likewise  admitted  that  the  pawnee  might  assign  over  the 
pawn,  and  the  assignee  would  take  it  under  all  the  respon- 
sibility of  the  original  pawnee.** 

If  the  pawn  be  lost  by  casualty  or  unavoidable  accident, 
or  by  superior  force,  or  perishes  from  intrinsic  defect  or 
infirmity,  the  pawnee  is  not  answerable,  if  the  loss  from 
such  causes  be  duly  made  to  appear,  and  no  act  was  done, 
or  omitted  to  be  done,  inconsistent  with  the  pawnee’s 
duty ; for  he  was  only  bound  to  bestow  ordinary  care  and 
diligence.*  If  the  pawn  be  stolen,  it  would  be  pre- 
sumptive evidence  that  the  pawnee  had  not  used  ordi  - 
nary  care,  and  he  ought  to  show,  by  the  circumstances, 
that  he  was  in  no  default.  Sir  William  Jones*  enters 
into  a critical  examination  of  the  cases,  to  prove  that 


a Story's  Com,  132. 

b Pothier,  Traiti  da  Control  de  ,Yanlussment,  No.  6 1 . 
e 2 Ld.  Raym.  916,  917. 

d Mores  v.  Conham,  Owen’s  Rep.  123.  Kemp  v.  Westbrook,  I 
Pes.  278.  Katclifi'  v.  Vance,  2 Const.  Rep.  S.  C.  339. 

e Code,  4.  24.  5.  Pothier,  Traiti  du  Control  de  /famUssement, 
No.  31.  Story’s  Com.  230. 

/ Essay  on  Bailment,  33.  S9,  09.  60,  63. 
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the  pawnee  is  responsible,  if  the  pawn  be  stolen  or  taken 
from  him  clandestinely,  and  not  if  it  be  robbed  or 
taken  from  him  by  violence.  The  ground  he  takes  is,  that 
the  loss  of  the  pawn  by  theft  is  evidence  of  ordinary  neglect ; 
and  he  vindicates  his  principle  against  a contrary  doctrine 
of  Lord  Coke,  with  great  acuteness  and  learning.  Lord 
Coke  held,'  that  if  the  goods  were  delivered  to  one  in 
pledge,  and  they  were  stolen,  he  should  not  be  answerable 
for  them ; for  he  only  undertook  to  keep  them  as  his  own. 
The  opinion  of  Lord  Holt  would  rather  seem  to  agree  with 
that  of  Coke,  as  be  refers  to  him  on  this  point  without  objec- 
tion ; and  he  says,  that  if  the  pawnee  uses  true  diligence,  and 
the  pawn  be  lost,  he  is  not  responsible.  Bracton  uses  tbe 
same  language.  If  the  pawnee  bestows  an  exact  diligence,and 
the  pawn  be  lost  by  chance,  he  is  not  responsible  for  the 
loss.**  Bracton  took  all  his  principles  from  the  Roman  law ; 
and  Potbier  has  written  a particular  treatise  upon  this  iden- 
tical species  of  contract.'’  He  discusses  the  question,  what 
degree  of  care  a pawnee  is  bound  to  bestow  upon  the 
pawn  ; and  as  it  is  a contract  made  for  tbe  reciprocal  be- 
nefit of  the  contracting  parties,  the  creditor  is  bound  to  be- 
stow upon  tbe  preservation  of  the  pledge  ordinary  care. 
He  is  bound,  according  to  the  civil  law,  to  bestow  that  care 
which  a careful  man  bestows  upon  his  own  property.  He 
is  not  bound  to  bestow  the  exactest  diligence,  as  in  the  case 
of  a loan  to  use,  which  is  beneficial  to  the  bailee  only,  nor 
is  be  responsible  for  the  smallest  neglect.  He  is  responsi- 
ble fur  light,  but  not  the  lightest  neglect,  de  levi  culpa,  and 
not  de  levittiTna  culpa.'^ 

The  rule  would  appear  to  be,  that  the  pawnee  was  neither 
absolutely  liable,  nor  absolutely  excusable,  if  the  pledge  be 
stolen.  It  would  depend  upon  circumstances,  whether  he 
was  or  was  not  liable.  A theft  may  happen  without  even 


a Co.  IfiU.  89.  a.  4 Co.  83.  b. 

6 Bracton,  99,  b. 

I Pothier,  TraiU  du  Control  de  JVantioMmenl. 
d ibid.  No.  33.  36. 
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a slight  negkct  on  the  part  of  the  possessor  of  the  chattel ; 
and  I think  it  would  be  going  quite  far  enough,  to  hold  that 
such  a loss  is  priina  facie  evidence  of  neglect,  and  that  it 
lays  with  the  pawnee  to  destroy  the  presumption.  It  is  not 
sufficient,  says  Pothier,  that  the  pawnee  allege  that  the 
pledge  is  lost.  He  must  show  how  it  was  lost,  and  that  it 
was  not  in  his  power  to  prevent  it.  This  was  also  the  de- 
cision of  the  civil  law.^ 

In  the  case  of  Cortelifou  v.  iMnsingf  it  was  shown,  by  a 
careful  examination  of  the  old  authorities,  to  have  been  the 
ancient  and  settled  English  law,  that  delivery  was  essential 
to  a pledge,  and  that  the  general  property  did  not  pass,  as 
in  the  case  of  a mortgage,  but  remained  with  the  pawnor. 
The  pledge  of  movables  without  delivery  is  void,  as  against 
subsequent  bona  fide  purchasers,  and  generally  as  against 
creditor8.<=  The  Roman  law  allowed  the  creditor  after  de- 
livery of  the  pledge  to  return  it  to  the  debtor  on  the  footing 
of  location ; but  Voet  and  Bell  very  properly  condemn  the 
Roman  rule,  as  leading  to  fraud  and  the  insecurity  of  pro- 
perty At  common  law,  if  the  pledge  was  not  redeemed  by 
the  stipulated  time,  it  did  not  then  become  the  absolute  pro- 
perty of  the  pawnee,  but  he  was  obliged  to  have  recourse  to 
process  of  law  to  sell  the  pledge  ; and  until  that  was  done, 
the  pawnor  was  entitled  to  redeem.®  If  the  pledge  was  for 
an  indefinite  term,  the  creditor  might,  at  any  time,  call  upon 
the  debtor  to  redeem  by  the  same  process  of  demand.  Where 
no  time  was  limited  for  the  redemption,  the  pawnor  had  his 


a Pothier,  Traiti  du  Conirat  de  JVontijrmmt,  No.  31.  Mr.  Jus- 
tice Story  (Com.  2-24 — 229.)  has  very  fully  anil  ably  vindicated  the 
doctrine  of  Lord  Coke  against  that  of  Sir  William  Jones ; and  he 
has  satisfactorily  proved,  that  tbsfi  j/er  te  establishes  neither  re- 
sponsi|)ility  nor  irresponsibility  in  the  bailee. 
b 2 Cainee’  Catet  in  Error,  200. 
c 2 BelCe  Com.  25.  Story’s  Com.  202. 

d Dig.  20.  1.  37,  Poet,  Com.  ad  Pand,  tO,  1.  12.  2 Bell’s 

Com.  22. 

e OlanviUe,  lib.  10.  c.  6.  Cortalyoii  v.  I.ansing.  2 Caines'  Coses 
in  Error,  204, 205. 
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own  lifetime  to  redeem,  unless  the  creditor,  in  the  mean 
time,  called  upon  him  to  redeem  ; and  if  he  died  without 
such  call,  the  right  to  redeem  descended  to  his  personal 
representatives.*  The,  English  law  now  is,  that  after  the 
debt  is  due,  the  pawnee  has  the  election  of  two  remedies. 
He  may  file  a bill  in  chancery,  and  have  a judicial  sale 
under  a regular  decree  of  foreclosure  ; and  this  has  fre- 
quently been  done  in  the  case  of  stock,  bonds,  plate  and 
other  chattels,  pledged  for  the  payment  of  the  debt.’’  But 
the  pawnee  is  not  now  bound  to  wait  for  a sale  under  a de- 
cree of  foreclosure,  as  he  is  in  the  case  of  a mortgage  of 
land  ; (though  Lord  Chancellor  Harcourt  once  held  other- 
wise;) and  he  may  sell  without  judicial  process,  upon  giving 
reasonable  notice  to  the  debtor  to  redeem.  This  was  so 
settled  in  the  cases  of  Tucker. Wilson,^  and  of  iMclewood 
V.  Ewer.*  The  notice  to  the  party  in  such  cases  is,  how- 
ever, indispensable.  This  was  conceded  in  Tucker  v.  Wil- 
ton, and  it  has  been  since  so  ruled  in  this  country.®  The 
old  rule  existing  in  the  time  of  Glanville,  and  which  is  now 
the  rule  on  the  continent  of  Europe  and  in  Scotland,  re- 
quired a judicial  sentence  to  warrant  the  sale.'  The  Code 
Napoleon^  has  retained  the  same  check,  and  requires  a ju- 
dicial order  for  the  sale ; and  the  Code  of  Louisiana^  has 


a Cortelyou  v.  Lansing,  ub.  tup.  RatclifTe  v.  Davis,  1 BuUl.  Rep. 
29.  Veh.  Rep.  178.  Cro.  J.  244.  S.  C.  Demandray  v.  Metcalf, 
Free,  in  Chan.  420.  Vanderzee  v.  Willis,  3 Bro.  21. 

6 Demandray  v.  Metcalf,  Free,  in  Chan.  419.  Gilbert' t Eq.  Rep. 
104.  Kemp.  v.  Westbrook,  1 Vet.  278.  Vanderzee  v.  Willis,  3 
Bro.  21. 

e 1 F.  Wmt.  Rep.  261.  1 Bro.  P.  C.  494. 

d 2A0c.Rep.  303. 

« De  Lisle  v.  Priestman,  1 Broum’t  Penn.  Rep.  176. 
y Glanville,  lib.  10.  c.  6.  8.  Hubcr’i  Pralec.  tom.  iii.  1072.  s.  6. 
Fereziut  in  Cod.  torn.  ii.  63.  s.  8.  Domnl,  vol.  i.  362.  s.  9,  10. 
Erik.  Inti.  vol.  ii.  455.  Polhier,  Traiti  rfu  Control  de  JCantitiemint, 
No.  24.  2 BeWt  Com.  22. 

g Art.  2078. 
h Art.  3132. 
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followed  the  same  regulation.  The  civil  latv  allowed  the 
pawnee  to  sell,  in  case  of  default  of  payment,  on  his  own 
authority ; but  if  there  was  no  special  agreement,  it  re- 
quired a two  years’  notice  to  the  debtor,  by  an  ordinance 
of  Justinian.*  The  English  and  American  law,  with  the 
exception  of  Louisiana,  agree  in  the  prompt  and  easy 
remedy  which  they  place  in  the  hands  of  the  creditor,  when 
the  pawn  is  not  under  the  control  of  a special  agreement. 
But  the  creditor  will  be  held  at  his  peril  to  deal  fairly  and 
justly  with  the  pledge,  both  as  to  the  time  of  the  notice,  and 
the  manner  of  the  sale.  The  law,  especially  in  the  equity 
courts,  is  vigilant  and  jealous  in  its  circumspection  of  the 
conduct  of  trustees.^* 

By  the  lex  commissoria  at  Rome,  the  debtor  and  creditor 
might  agree,  that  if  the  debtor  did  not  pay  at  the  day,  the 
pledge  should  become  the  absolute  property  of  the  creditor. 
But  a law  of  Constantine  abolished  this  power,  as  unjust 
and  oppressive,  and  having  a growing  asperity  in  practice.® 
Every  agreement  preventing  the  right  of  redemption,  in 
mortgages  of  chattels,  as  of  lands,  would,  no  doubt,  be 
equally  condemned  in  the  English  law. 

The  pledge  covers  not  only  the  debt,  but  the  interest 
upon  it,  and  all  necessary  expenses  that  may  have  attended 
the  possession  of  the  pledge ; and  the  lien  may,  by  agree- 
ment, be  created  to  extend  to  cover  subsequent  advances. 
This  has  been  considered  to  be  the  law  in  respect  to  mort- 
gages and  judgments  but  the  power  is  subject  to  some 
qualification,  as  respects  the  rights  of  third  ]}ersons.  Lord 
Chancellor  Cowper  gave  validity  and  operation  to  such  a 


a Code,  8.34.  3.  I.  See,  aleo,  Dig,  13.  7.  4. 

6 CoTtelyou  v.  Lansing,  2 Coinet'  Catet  in  Error,  200.  Hart  v. 
Ten  Eyck,  2 Joluu.  Ch.  Reji.  62. 

e Code,  8.  35.  3.  Hub.  tom.  iii.  1038.  a.  17.  1 Domat,  362.  s.  1 1. 

d United  States  v.  Hooe,  3 Cranch’t  Rep.  73.  Shirras  v.  Caig  &, 
Mitchell,  7 Ibid.  3-1.  Hendricks  v.  Robinson,  2 Jokne.  Ch.  Rep.  309. 
Livingston  v.  M'Inlay,  16  Johnt.  Rep.  165.  Lyle  v.  Uucomb, 
5 Binnry's  Rep.  585. 
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EDortgage,  ar  against  a subsequent  mortgagee,  who  had 
notice  of  the  agreement  appearing  on  the  face  of  the  first 
mortgage  and  in  Connecticut  it  has  been  justly  beki, 
that  the  mortgage  must  contain  within  itself  reasonable 
notice  of  the  incumbrances,  by  stating  the  nature  of 
those  thereafter  to  arise,  and  the  manner  in  which  they 
were  to  be  created ; so  that  collusion  and  fraud  may  be 
avoided,  and  the  extent  of  the  incumbrances  ascertained, 
by  the  exercise  of  ordinary  discretion  and  diligence.** 
Though  there  be  no  express  agreement  that  a pledge 
for  a debt  shall  be  held  as  a security  for  future  loans, 
yet  if  circumstances  warrant  the  presumption  that  a'Airtber 
loan  was  made  upon  the  credit  of  the  pledge,  a court  of 
equity  will  not  suffer  the  debtor  to  redeem  the  pledge  with- 
out payment  of  the  further  loan.‘  If,  however,  there  be  no 
reasonable  gpround  for  such  a presumption,  the  better  opi- 
nion is,  that  the  pawnee  will  not  be  allowed  to  retain  the 
pledge* for  any  other  debt  than  that  for  which  it  was  made.'^ 
In  Jarvis  v.  Rogers,'^  this  question  was  extensively  dis- 
cussed, and  the  weight  of  opinion  would  seem  to  have  been, 
that  the  pawnee  could  not  retain  the  pledge,  independent 
of  a special  agreement,  for  any  other  debt  than  that  for 
which  the  chattel  was  specifically  given  ; and  that  good  faith 
would  require  the  restoration  of  it,  without  deduction  on 
account  of  any  cross  demand.  This  I think  to  be  the  better 
opinion.  It  was,  however,  stated,  in  that  case,  that  by  the 
civil  law  the  pawnee  might  retain  the  pledge,  not  only  for 
the  sum  for  which  the  pledge  was  taken,  but  for  the  general 


a Gordon  v.  Graham,?  Finer'i  Rep.  52.  E.  pi.  3. 
b Petlibone  v.  Griiwold,  4 Conn.  Rep.  158.  Stoughton  v.  Pas- 
co, 5 Ibid.  442.  Crane  v.  Doming,  7 Ilrid.  387. 

c Dcmandray  v.  Metcalf,  Free,  in  CAon.  419.  2 Fern.  Rep.  691. 

d Ex  parU  Ockenden,  1 Atk.  Rep.  236.  Jones  v.  Smith,  2 Vet.jr. 
372.  Vanderzee  v.  Willis,  3 Bro.  21.  But  see  Adams  v.  Claxton, 
^ Vet.  226.,  where  the  authority  of  the  two  last  cases  is  somewhat 
disturbed. 

s 15  Matt.  Rep.  389. 
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balance  of  accounts,  unless  there  were  circumstances  to 
show  that  the  parties  did  not.  so  intend.'  If  the  pawnor 
has  only  a limited  interest  in  the  articles  pawned,  the  pawnee 
cannot  hold  them  against  the  person  entitled  in  remainder, 
after  the  particular  interest  has  expired;'’  and  if  a factor 
pledges  the  goods  of  his  principal,  the  pawnee  cannot  de- 
tain them,  not  even  to  the  extent  of  the  loan.” 

As  every  bailee  is  in  the  lawful  possession  of  the  subject 
of  the  bailment,  and  may  justly  be  considered,  notwithstand- 
ing all  the  nice  criticism  to  the  contrary,  as  having  a special 
or  qualified  property  in  it ; and  as  he  is  responsible  to  the 
bailor  in  a greater  or  less  degree  for  the  custody  of  it ; he,  as 
well  as  the  bailor,  may  have  an  action  against  a third  person 
for  an  injury  to  the  thing ; and  he  that  begins  tlie  action  has 
the  preference;  and  a judgment  obtained  by  one  of  them  is  a 
good  bar  to  the  action  of  the  other. 

V.  Of  locatum,  or  hiring  for  a retcard. 

This  is  the  fifth  and  last  species  of  bailment  remaining  to 
be  examined.  It  is  a bailment,  where  a compensation  is  to 
be  given  for  the  use  of  a thing,  or  for  labour  or  services 
about  it ; and  it  includes  the  thing  let,  the  price  or  recompense, 
and  a valid  contract  between  the  letter  and  hirer.*  This 
letting  to  hire  is  of  three  kinds ; hcatio  rei,  by  which  the 


a Code,  8.  27.  Heinec.  Elem.  Jur.  see.  ord.  pand.  4.  s.  46.,  and 
Hub.  Pritlec.  lib.  20.  tit.  6.  s.  1 . were  referred  to  in  support  of  the 
doctrine  in  tho  civil  law.  Pothier,  in  his  7Vait4  du  Conlrat  de 
^anlusemetU,  No.  47.,  lays  down  the  same  rule. 
b Hoare  v.  Parker,  2 Term  Rep.  370. 

c Paterson  v.  Tash,  2 Sir.  Rep.  1170.  Daubigny  v.  Duval,  5 
Term  Rep.  604.  M'Combie  v.  Davies,  7 Eait'e  Rep.  5. 

d Flewellin  v.  Rave,  I BuUt.  Rep.  68.  Rooth  v.  Wilson,  1 
Bamte.  tf  Aid.  69. 

e Pothier,  Traiti  du  Control  de  Louage,  No.  6.  Story' § Com.  247. 
The  books  usually  follow  the  civil  law,  and  consider  the  price  as 
being  payable  in  money ; but  the  contract  at  common  law  may  be 
classed  under  the  head  of  location,  or  locatio-conducUo  rei,  be  the  re- 
compense what  it  may.  Ibid.  253. 

VoL.  II.  74 


Digitized  by  Google 


586 


OF  PERSONAL  PROPERTY. 


[Part  V. 


hirer,  for  a compcosation,  gains  the  temporary  use  of  the 
thing ; locatio  opens  faciendi,  or  letting  out  of  work  and 
labour  to  be  done,  or  care  and  attention  to  be  bestowed  by 
the  bailee  on  goods  bailed,  for  a recompense;  locatio 
operi  mers  cium  vehendarum,  or  when  goods  are  bailed 
to  a public  carrier  or  private  person,  for  the  purpose 
of  being  carried  from  one  place  to  another,  for  a stipulated 
or  implied  reward.* 

(1.)  In  the  cases  of  the  locatio  rei,  or  letting  to  hire,  the 
hirer  gains  a qualified  property  in  the  thing  hired,  and  the 
letter  to  hire  an  absolute  property  in  the  price.  This  is  a 
contract  in  daily  use  in  the  common  business  of  life  ; and  it 
is  very  important  that  the  rules  regulating  it  should  be  set- 
tled with  clear  and  exact  precision.  The  letter,  according 
to  the  civil  law,  is  bound  not  to  disturb  the  hirer  in  the  use 
of  the  thing  during  the  period  for  which  it  was  hired,  and 
to  keep  the  subject  in  suitable  order  and  repair,  and  to  pay 
for  extraordinary  expenses  necessarily  incurred  upon  it.‘> 
But  the  extent  of  the  obligations  of  the  letter,  under  the 
common  law,  on  the  point  of  repairs  and  expenses,  remains 
to  be  defined  and  settled  by  judicial  decisions.*’  The  hirer 
is  bound  to  ordinary  care  and  diligence,  and  is  answerable 
only  for  ordinary  neglect;  for  this  species  of  hiring  is  one 
of  mutual  benefit.  He  is  bound  to  use  the  article  with  due 
care  and  moderation,  and  not  to  apply  it  to  any  other  use, 
or  detain  it  for  a longer  period,  than  that  for  which  it  was 
hired.**  The  responsibility  of  the  hirer  is  sufficiently  shown  by 
Sir  William  Jones,  in  his  subtle  but  perfectly  judicious  criti- 
cism on  the  cases  in  the  English  and  the  Roman  law.«  The 
hirer,  says  Pothier,  is  only  held  to  a common  diligence,  and 


a Jona  on  Ttnilment,  27.  90. 

b Pothur,  Tmili  du  Contrat  de  Txntagf,  No.  77.  106,  107.  129, 
130.  Civil  Code  of  Louitiana,  art.  2663,  2664. 
c Story' t Com.  260,  261. 

d Pothier,  T\raiti  du  Contmt  de  Louage,  No.  189.  Johnson,  J.,  in 
Do  Tolleniere  v.  Fuller,  1 Coml.  Rep.  S.  C.  121.  Whcelock  v. 
Wheelwright,  5 Mast.  Rep.  104.  Story's  Com.  272,  273. 
e Eitay  on  Bailment,  66—69. 
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answerable  only  for  slight  neglect,  lie  is  bound  to  bestow  the 
same  degree  of  diligence  that  all  prudent  men  use  in  keep- 
ing their  own  goods,  and  to  restore  tlie  article  in  as  good 
condition  as  he  received  it,  unless  it  be  deteriorated  by 
internal  decay,  or  by  external  means,  without  his  default ; 
and  if  the  article  be  injured  or  destroyed  without  any  fault 
or  neglect  on  the  part  of  the  person  who  takes  on  hire,  the 
loss  falls  upon  the  owner,  for  the  risk  is  with  him.*  But  if 
the  thing  hired  be  lost  or  damaged  by  the  hirer,  or  by  his  ser- 
vants acting  under  him,  from  the  want  of  ordinary  care  and 
diligence,  he  is  responsible.’*  The  bailee,  when  called  upon 
for  tlie  article  deposited,  must  deliver  it,  or  account  for  his 
default  by  showing  a loss  of  it  by  some  violence,  theR,  or 
accident.  When  the  loss  is  shown,  the  proof  of  negligence 
or  want  of  due  care  is  thrown  upon  the  bailor,  and  the 
bailee  is 'not  bound  to  prove  affirmatively  that  he  used 
reasonable  care.”  The  care  must  rise  in  proportion  to  the 
demand  for  it ; and  things  that  may  easily  be  deteriorated 
require  an  increase  of  care  and  diligence  in  the  use  of  them. 
Negligence  is  a relative  term ; and  the  value  of  the  article, 
and  the  means  of  security  possessed  by  the  bailee,  are  mate- 
rial circumstances  in  estimating  the  requisite  care  and  dili- 
gence. That  may  be  gross  negligence  in  the  case  of  a par- 
cel of  articles  of  extraordinary  value,  which,  in  the  case  of 
another  parcel,  would  not  be  so ; for  the  temptation  to  theR, 
and  the  necessity  for  care,  are  in  proportion  to  the  value.'’ 
Gains  uses  the  word  diligentmimus,  when  the  rule  is  ap- 


n Pothier,  Traiti  rfu  Contrat  da  Jjuwige,  No.  190. 19?.  197.  ?00. 
Garsidev.T.  & M.  Navigation  Company,  4 TermRep.  581.  Cooper 
V.  Barton,  3 Cnmjib.  Rep.  5.  note.  Millon  v.  Salisbury,  13  Johns. 
Rep.  ? 1 1 , Story's  Com.  268—272. 

6 Bray  V.  Hayne,  1 Oote's  Rep.  1.  Dean  v.  Keate,  3 Campb.  Rep. 
4.  Story's  Com.  268. 

c Harris  v.  Packwood,  3 Taunt.  Rep.  264.  Marsh  v.  Home,  6 
Bamu).  t(  Crus.  322.  7 Coioen's  Rep.  500.  note. 

d Batson  v.  Donovan,  4 Bam.  4r  <dld.  21.  Tracy  v.  Wood,  3 
Mason’s  Rep.  134,  135. 


Digitized  by  Google 


Ji88  OF  PERSONAL  PROPERTY.  [?«»<  V- 

plied  ID  (he  Roman  law  to  the  case  of  an  undertaking  to 
remove  a column  from  one  place  to  another.' 

(2.)  The  case  of  locatio  operitfaciendi,  is  where  work  and 
labour,  or  care  and  pains,  are  to  be  bestowed  on  the  thing 
delivered,  for  a pecuniary  recompense ; and  the  workman 
for  hire  must  answer  for  ordinary  neglect  of  the  goods  bail- 
ed, and  apply  a degree  of  skill  equal  to  his  undertaking. 
Every  man  is  presumed  to  possess  the  ordinary  akill  requi- 
site to  the  due  exercise  of  the  art  or  trade  which  he  assumes. 
Spondet  peritiam  artu,  and  Imperitia  culpa  annumeratur. 
If  he  performs  the  work  unskilfully,  he  becomes  responsi- 
ble in  damages.'’  Every  mechanic  who  takes  any  materials 
to  work  up  for  another  in  the  course  of  his  trade,  as  where 
a tailor  receives  cloth  to  be  made  into  a coat,  or  a jeweller 
a gem  to  be  set  or  engraved,  is  bound  to  perform  it  in  a 
workmanlike  manner ; he  must  bestow  ordinary  diligence, 
and  that  care  and  fidelity,  which  every  man  of  common 
prudence,  and  capable  of  governing  a family,  takes  of  his 
own  concerns.*’  As  this  contract  is  of  mutual  benefit,  the 
bailee  is  not  answerable  for  slight  neglect,  nor  for  a loss  by 
inevitable  accident  or  irresistible  force;  be  is  only  answer- 
able for  ordinary  neglect. 


a Dig.  19.  2.  25.  7.  [Sir  Wm.  Jones,  in  Iiis  Esuty  on  Bailment,  67., 
says,  that  the  superlative  diligcntiitimtu  was  here  improperly  applied, 
and  that  it  would  be  a case  only  of  ordinary  care.  Rut  Ferriere,  in 
his  Commeniariee  upon  the  Institutes,  tom.  v.  130.,  thinks  otherwise  ; 
and  that  Gaius  was  speaking  of  things  that  might  easily  be  deterio- 
rated, and  would  require  the  most  exact  diligence  for  their  preserva- 
tion. The  case  would  depend  upon  circumstances.  Gaius  was 
speaking,  not  of  unhewn  blocks  of  granite,  but  of  columns,  which  im- 
plied, in  the  midst  of  the  splendid  architecture  of  Rome,  productions 
of  great  labour  and  skill ; and  in  such  a jease,  it  would,  no  doubt, 
require  the  utmost  attention  to  avoid  injury  to  the  polished  shall  or 
capital : and  especially  if  that  capital  was  finished  in  the  Corintliian 
style,  or  surmounted  by  an  entablature,  adorned  with  all  the  beauty 
and  elegance  of  the  Grecian  art. 

6 BelVs  Com.  vol.  i.  159.  Puthier,  TraUi  du  Control  de  Louage, 
No.  425,  426. 

c Utid,  No.  419. 
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But  though  he  must  exercise  a care,  diligence  and  skill, 
adequate  to  the  business  ; and  if  he  fails  in  the  ordinary 
care  and  skill  which  belong  to  his  undertaking,  and  the 
bailor  sustains  damage,  he  must  answer  for  that  damage ; 
yet,  if  the  delivery  was  of  a nature  to  transfer  the  property, 
a different  result  would  follow.  In  the  case  of  a delivery 
to  a goldsmith  of  a bar  of  silver,  to  be  made  into  vases,  or  an 
ingot  of  gold,  to  be  made  into  rings,  by  the  civil  law  the 
whole  property  passed  to  the  smith,  and  the  employer  was 
merely  entitled  as  a creditor  to  have  metal  equally  valuable 
returned  in  a certain  shape.’'  If  the  metal  in  that  case 
should  be  lost,  even  by  irresistible  force,  the  smith,  as  the 
owner  of  it,  would  be  held  to  bear  the  loss,  and  the  creditor 
to  be  entitled  to  his  vase  or  ring ; though  it  would  be 
otherwise,  if  the  same  metal  was  to  be  returned  in  its  new 
form.** 

In  the  case  oP  Seymour  v.  Brown,^  a quantity  of  wheat 
was  sent  to  a miller  to  be  exchanged  for  flour,  at  the  rate  of 
a barrel  of  flour  for  every  five  bushels  of  wheat.  The 
miller  mixed  the  wheat  with  the  mass  of  wheat  of  the  same 
quality  belonging  to  himself  and  ^others,  and  before  the 
flour  was  delivered,  the  mill,  with  all  its  contents,  was  de- 
stroyed by  fire.  It  was  held,  upon  the  question  who  was 
to  bear  the  loss,  that  as  there  was  no  fault  or  negligence 
imputable  to  the  miller,  he  was  not  responsible  for  the  loss, 
and  that  the  property  was  not  transferred.  It  was  con- 
sidered, that  there  was  no  sale  within  the  intention  of  the 
parties.  If  the  same  identical  wheat  was  to  have  been  re- 
turned in  the  shape  of  flour,  the  decision  was  correct,  ac- 
cording to  the  general  principles  of  law  applicable  to  the 
case.  But  as  it  did  not  appear  to  have  been  understood 
that  the  wheat  delivered  was  to  be  kept  separate,  and  re- 


a Dig.  19.  2.31. 
b Jontt  on  Bailment,  78,  79. 

e 19  John!,  Rep,  44.  This  decision  has  lieen  overruled  in  the  very 
analogous  case  of  Ewing  v.  French,  1 Black/ord^t  Ind.  Rep.  353. 


Digitized  by  Google 


590 


OF  PERSONAL  PROPERTY. 


[Part  V. 


turned  in  flour,  but  only  flour  equal  to  wheat  of  such  quan- 
tity and  quality,  and  as  the  miller  himself  acted  upon  that 
understanding,  the  decision  was  not  conformable  to  the  true 
and  settled  doctrine.  There  was  in  that  case  a transfer  of 
the  property  in  the  wheat  to  the  miller,  and  he  was  bound, 
at  his  own  risk,  and  at  all  events,  to  have  returned  the  flour. 

There  are  very  embarrassing  questions,  as  has  been 
justly  observed,®  arising  in  cases  where  the  labour  bestowed 
has  not  been  properly  applied,  or  not  according  to  contract, 
or  left  incomplete,  ot  where  the  subject  had  perished  before 
it  was  finished.  Thus,  it  was  held  in  ElUt  v.  Ilamlen,^  that 
if  a person  undertakes  to  build  a house  upon  a specified 
plan,  and  with  certain  materials,  and  he  departs,  without 
leave,  from  the  terms  of  the  contract,  he  is  not  entitled  to 
any  compensation  for  his  labour.  This  decision  rests  on 
the  strict  ground  of  contract ; but  the  civil  law  speaks  a 
more  benign  language,  and  gives  the  btiilder,  acting  in 
good  faith,  and  in  cases  where  the  work  is  united  with  the 
property  of  the  employer,  an  indemnity  to  the  extent  of  the 
benefit  conferred.  This  is  also  the  rule  in  the  Scotch  law.® 
If  the  employer  derives'Ko  benefit  from  the  work  and  labour 
of  the  mechanic ; (as  where  the  whole  subject  matter  of  the 
undertaking  is  accidentally  destroyed  before  the  work  is 
completed,  and  the  thing  delivered  ;)  even  in  that  case  the 
civil  law  gave  to  the  mechanic  a ratable  compensation  for 
his  labour  and  expenses  bestowed  upon  the  materials  of  his 
employer.  And  Pothier  concludes,  that  it  is  just  and  equita- 
ble ; for,  as  fast  as  the^building  advanced,  it  had  become,  by 
accession,  part  of  the  property  of  the  owner."*  So,  if  an 
article  be  delivered  to  a mechanic  to  be  repaired,  or  mate- 
rials are  delivered  to  be  wrought  iuto  a new  form  and  shape, 
and  the  thing  is  accidenfally  destroyed  before  the  work  is 
finished  and  ready  for  delivery,  without  any  fault  or  negli- 


a Slory'i  Com.  287. 

6 3 Taunt.  Rep.  52. 
e I BclCi  Com.  456. 

d Dig,  19.  2. 59.  PolhUr,  TraiU  du  Control  de  Louage,  No.  433. 
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gence  on  the  part  of  the  mechanic,  the  entire  loss,  according 
to  the  English  law,  falls  upon  the  owner  of  the  materials ; 
for  he  is  bound  to  answer  for  the  work  and  labour  already  be- 
stowed. This  is  the  general  rule  of  law,  though  it  is  liable  to 
be  controlled  by  the  custom  of  the  trade.*  According  to  the 
French  law,  if  the  mechanic  was  to  furnish  the  materials, 
and  the  thing  accidentally  perished  before  completion  and 
delivery,  he  bears  the  loss  both  of  the  materials  and  of  his 
work ; but  if  the  materials  were  furnished  by  the  employer, 
and  the  workman  furnished  only  his  skill  and  labour,  and 
the  article  is  destroyed  without  fault,  and  before  it  is  finished, 
the  one  loses  the  materials,  and  the  other  his  labour.*’  The 
Civil  Code  of  Louitiana  follows,  in  this  respect,  the  rule  in 
the  French  code.’’  The  reason  of  the  distinction  is,  that,  in 
the  one  case,  the  employer  is  the  owner  of  the  article  or  sub- 
ject with  which  the  labour  is  incorporated ; and,  in  the  other 
case,  the  workman  is  the  owner.  The  principle  is  still  the 
same.  Res  perit  dominoA 

Mr.  Justice  Story*  subdivides  this  head  of  Eocoftointo, 

1 . Locatio  operis  faciendi,  or  hire  of  labour  and  services. 

2.  Locatio  custodiee,  or  receiving  goods  on  deposit  for  hire. 
He  includes  under  their  last  head,  agisters  of  cattle,  ware- 
housemen and  wharfingers  ; and  to  these  may  be  added,  a 
class  of  bailees  known  in  this  country  by  the  term  of  for- 
warding men,  or  merchants.  They  are  all  responsible  for 
want  of  good  faith,  and  of  reasonable  care  and  ordinary 
diligence,  and  not  to  any  greater  extent,  unless  the  business 
and  duty  of  carriers  be  attached  to  their  other  character.^ 


o Menetone'v.  Athawce,  3 Burr.  Rtp.  1592.  Gillet  v.  Mawmen, 
1 Tatml.  Rep.  137. 

6 Code  CiwV,  No.  178H,  1789,  1790. 
c Civil  Code  of  I^ouitiana,  art.  2731. 
d Slory’t  Com.  285. 
e thid,  276. 

y Carliff  V.  Danvers,  Penkt't^.  P.  Rep.  1 14.  Finucane  v.  Small, 
\Etp.Jf.P.Rep.Z\5.  Garsidc  V.  Trent  Navigation  Co.  4 TermRep. 
551.  Sidaways  V.  Todd,  2 StarWe’x  JV.  F.  Be;).  400.  Platt  v.  Hib- 
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But  innkeepers  form  an  exception  to  the  general  rule,  and 
they  are  held  responsible  to  as  strict  and  severe  an  extent  as 
common  carriers  ; and  the  principle  was  taken  from  the  Ro- 
man law,  and  adopted  into  modern  jurisprudence. 

The  responsibility  of  an  innkeeper  for  the  horse  or  goods 
of  his  guest,  whom  he  receives  and  accommodates  for  hire, 
has  been  a point  of  much  discussion  in  the  books.  In  gene- 
ral, he  is  responsible  for  the  acts  of  his  domestics,  and  for 
thefts,  and  is  bound  to  take  all  possible  care  of  the  goods 
and  baggage  of  his  guests  deposited  in  his  house  or  intrust- 
ed to  the  care  of  his  family  or  servants.  He  is  said  to  be 
chargeable  on  the  ground  of  the  profit  which  be  receives 
for  entertaining  his  guests.*  The  custody  of  the  goods  of 
his  guest  is  part  and  parcel  of  the  contract  to  feed,  lodge 
and  accommodate  the  gpiest  for  a suitable  reward.** 

In  Calye's  case,’^  it  was  decided  upon  the  authority  of  the 
original  writ  in  the  register,  (and  which  Lord  Coke  said 
was  the  ground  of  the  common  law  on  the  subject,)  that  if 
a guest  came  to  an  inn,  and  directed  that  his  horse  be  put 
to  pasture,  and  the  horse  was  stolen,  the  innkeeper  was  not 
responsible  in  his  character  of  innkeeper,  for  the  loss  of  the 
horse.  However,  it  was  agreed  in  that  case,  that  if  the 
owner  had  not  directed  that  the  horse  be  put  to  pasture, 
and  the  innkeeper  had  done  it  of  its  own  accord,  he  would 
be  responsible. 

Perhaps  this  rule  might  admit  of  some  limitations  ; for  if 
the  putting  the  traveller’s  horse  to  pasture  in  the  summer 
season,  or  leaving  the  carriage  in  an  open  shed  in  the 
street,  be  the  usual  custom,  as  it  is  in  many  parts  of  this 


bar<],7  Cowen’*  Rfp.  197.  Brown  v.  Denison,  2 WcndtlVt  Rtp.  593. 
Story' t Com.  289 — 296. 

a Morse  v.  Slue,  1 f^ent.  Rep.  238.  Towson  v.  Huvrc-de-Grace 
Bank,  6 Harr,  tfjohm.  47. 

b Holt,  Cli.  J.,  12  J>IoJ.  Rep.  487. 
c S Co.  32. 
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country,  the  consent  or  direction  of  the  owner  to  that  effect 
might  be  fairly  presumed.* 

It  was  laid  down  in  the  same  case  in  Coke,  that  the  inn- 
keeper was  bound  absolutely  to  keep  safe  the  goods  of  his 
guest  deposited  within  the  inn,  and  whether  the  guest  ac- 
quainted the  innkeeper  that  the  goods  were  there  or  did  not ; 
and  that  he  would  in  every  event  be  bound  to  pay  for  the 
goods  if  stolen,  unless  they  were  stolen  by  a servant  or 
companion  of  the  guest.  The  responsibility  of  the  inn- 
keeper extends  to  all  his  servants  and  domestics,  and  to  all 
the  movable  goods  and  chattels  of  his  guest  which  are 
placed  within  the  inn,  {infra  hospitium;)  but  it  does  not  ex- 
tend to  trespasses  committed  upon  tlic  person  of  the  guest, 
nor  does  it  extend  to  loss  occasioned  by  inevitable  casualty, 
or  by  superior  force,  as  robbery.*’  It  is  no  excuse  for  the 
innkeeper,  that  he  was,  at  the  time  the  goods  of  his  guest 
were  lost,  sick  or  insane,  for  he  is  bound  to  provide  careful 
servants.*  In  Bennet  v.  Mcllor,^  the  responsibility  of  inn- 
keepers was  laid  down  with  great  strictness,  and  even  with 
severity.  The  plaintiff’s  servant  came  to  an  inn  to  deposit 
some  goods  for  a week.  The  proposal  was  rejected,  and 
the  servant  sat  down  in  the  inn  as  a guest,  with  the  goods 
placed  behind  him,  and  very  shortly  tliereafter  they  were 
stolen.  It  was  held,  that  the  innkeeper  was  liable  for  the 
goods;  for  the  servant  was  entitled  to  protection  for  his 
goods  during  the  time  he  continued  in  the  inn  as  a guest. 
It  was  not  necessary  that  tlie  goods  should  have  been  in  the 
special  keeping  of  the  innkeeper,  in  order  to  make  him  lia- 
ble ; if  they  be  in  the  inn,  that  is  sufficient  to  charge  him. 


a Story' t Com.  3 IS. 

& Calye's  case,  u6.  nij7.  Story’s  Com.  308,  309.  If  a horse,  chaise 
and  harness  be  delivered  to  an  innkeeper,  the  payment  for  the  horse 
includes  a compensation  for  keeping  the  chaise  and  harness,  and  he 
is  liable  as  innkeeper  for  the  loss  of  them.  Mason  v.  Thompson,  9 
Pkk.  Rep.  280. 

c Calye’s  case,  ub.  tup.  Cross  v.  Andrews,  Cro.  Eliz.  622. 
d 5 Term  Rep.  273. 

VoL.  II.  75 
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It  ii  not  neceiHirj'to  prove  negligence  in  the  innkeeper ; for 
it  it  hit  doty  to  provide  honest  servants,  according  to  the 
confidence  reposed  in  him  by  the  public  ; and  he  ought  to 
answer  eivilly  for  their  acta,  even  if  they  should  rob  the 
guests  who  sleep  under  his  roof.  An  innkeeper,  like  a 
carrier,  can  only  limit  his  liability  by  express  agreement  or 
notice.*  Rigorous  as  this  law  may  seem,  and  hard  as  it 
may  actually  be  in  some  instances,  k is,  as  Sir  William 
Jones  observes,  founded  on  the  principle  of  public  utility, 
to  which  all  private  considerations  ought  to  yield.  Tra- 
vellers, who  most  be  numerous  in  a rich  and  commercial 
country,  are  obliged  to  rely  almost  implicitly  on  the  good 
faith  of  innkeepers;  and  it  would  be  almost  impossible  for 
them,  in  any  given  ease,  to  make  out  proof  of  fraud  or  ne- 
gligence in  the  latullord.  The  Roman  praetor  held  inn- 
keepers responsible  for  the  goods  of  their  guests,  on  the 
same  principle  of  public  utility.  It  was  necessary,  says 
Ulpian,  in  commenting  on  the  edict  of  the  prsetor,  to  con- 
fide largely  in  the  honesty  of  such  men  ; and  if  they  were 
net  held  very  strictly  to  their  duty,  they  might  yield  to  the 
temptation  to  commit  a breach  of  trust.  They  were  bound 
to  emswer  for  all  losses  and  damages,  happening  even  with- 
oat  their  default,  unless  they  were  fatal  losses  occurring 
from  OSS  tnajor  or  irresistible  force.*’ 

The  responsibility  of  innkeepers,  to  the  fuH  extent  of  the 
English  law,  has  been  recognised  in  the  courts  of  justice  in 
this  country.*  Thus,  in  Quinton  v.  Courtney,^  the  inn- 
keeper was  held  liable  for  money  stolen  out  of  the  saddle 
bags  of  the  guest,  which  he  had  delivered  to  the  servant, 
without  informing  him,  or  his  master,  that  there  was  money 
in  them.  And  in  Cluie  v.  Wiggins, • the  innkeeper  was 


a Richmond  v.  Smith,  8 Bamw,  Sf  Cre$i.  S, 
b Dis-.4,9.  1.3. 

c Mason  v.  Thompson,  9 Pick.  R&p,  280. 
d 1 Haywood' t A".  C.  Rep.  40. 

* 14  Johns.  Rrp.  175.  Newson  v.  Axon,  1 MCord't  Rep.  509.. 
contains  a recognition  of  llie  same  principle. 
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held  responsible  for  a theft  of  bags  of  grain  in  a loaded 
sleigh  of  a guest,  which  had  been  placed  for  the  night  in  a 
wagon  or  out-bouse  appurtenant  to  the  inn,  with  fastened 
doors.  The  sleigh  was  deemed  infra  hotpitium,  and  the 
innkeeper  liable,  without  any  negligence  being  proved 
against  him. 

Under  so  extended  a responsibility,  it  becomes  very  im> 
portant  that  the  nature  of  inns  and  guests,  and  to  whom  the 
description  applies,  should  be  precisely  understood. 

Common  inns  were  declared,  in  Calye't  cate,  to  be  in* 
stituted  for  passengers  and  wayfaring  men,  and  that  a 
neighbour  who  was  no  traveller,  and  lodged  at  the  inn  at  a 
friend,  at  the  request  of  the  innkeeper,  was  not  a guest 
whose  goods  would  be  under  special  protection.  A house 
merely  for  lodging  strangers  for  a season,  who  came  to  a 
watering  place,  and  furnishing  bay,  and  stable  room  for 
their  horses,  and  selling  beer  to  them,  and  to  none  else,  has 
been  held  not  to  be  a public  inn.*  It  must  be  a house  kept 
open  publicly  for  the  lodging  and  entertainment  of  travel- 
lers in  general,  for  a reasonable  compensation.  If  a person 
lets  lodgings  only,  and  upon  a previous  contract  with  every 
person  who  comes,  and  does  not  afford  entertainment  for 
the  public  at  large  indiscriminately,  it  is  not  a common  inn. 
In  Thompson  v.  Lacy,^  this  subject  was  fully  discussed ; 
and  it  was  decided,  that  a house  of  public  entertainment  in 
London,  where  provisions  and  beds  were  furnished  for  tra- 
vellers, and  all  others  capable  of  paying  a suitable  com- 
pensation for  the  same,  was  a public  inn.  The  owner  was 
subject  to  all  the  liabilities  of  kn  innkeeper,  even  though  he 
kept  no  stables,  and  was  not  frequented  by  stage  coaches 
and  wagons  from  the  country ; and  even  though  the  guest 
did  not  appear  to  have  been  a traveller,  but  to  have  pre- 
viously resided  in  furnished  lodgings  in  the  city.  A lodg- 
ing house  keeper  was  one  that  made  a contract  with  eveiy 


a Parkburst  v.  Foster,  1 Saik.  Rep.  387.  CartM.  417.  S.  C. 
b 3 Barme,  t(  AH.  283. 
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person  that  came  ; but  an  inn,  said  one  of  the  judges  in  that 
case,  is  a house  tlie  owner  of  which  holds  out,  that  he  will 
receive  all  travellers  and  sojourners  who  are  willing  to  pay 
a price  adequate  to  the  sort  of  entertainment  provided,  and 
who  come  in  a situation  in  which  they  are  fit  to  be  received. 
Hut  the  keeper  of  a mere  cofi'ee  house,  or  private  boarding 
or  lodging  house,  is  not  an  innkeeper  in  the  sense  of  the 
law.'  If  a guest  applies  for  a room  in  an  inn,  for  a purpose 
of  business  distinct  from  his  accommodation  as  a guest,  the 
particular  responsibility  does  not  extend  to  goods  lost  or 
stolen  from  that  room.**  Though  a landlord  cannot  exone- 
rate himself  by  merely  handing  over  a key  to  his  guest,  yet, 
if  the  guest  takes  the  key,  it  will  be  a question  of  fact,  whe- 
ther he  took  it  animo  custodivndi,  so  as  to  exempt  tlie  land- 
lord. 

In  New-York,  and  other  states,  where  inns  and  taverns 
are  under  statute  regulations,  their  definition  and  character 
are  contained  in  the  statute.  Inns  and  taverns  in  New- 
York,  are  to  be  licensed  by  the  commissioners  of  excise; 
and  it  is  usually  a part,  though  not  an  essential  part  of  the 
license,  to  retail  strong  and  spiritous  liquors  under  five  gal- 
lons. The  license  is  necessary  except  in  cases  of  necessity, 
and  it  is  deemed  a personal  trust,  and  cannot  be  assigned.<: 
There  are  licenses  merely  to  sell  strong  and  spiritous 
liquors  under  five  gallons,  granted  to  merchants  and  gro- 
cers, but  they  cannot  be  sold  to  be  drank  in  the  house  or 
store  of  the  seller ; and  there  are  other  licenses  to  retail 
strong  and  spiritous  liquors  granted  to  persons  uAo  keep  an 
inn  or  tavern.  Those  persons  so  licensed  are  the  ordi- 
nary innkeepers,  within  the  contemplation  of  our  statute 
law,  and  the  only  persons  to  whom  the  rights  and  re- 
sponsibility of  an  innkeeper  attach;  for  the  statute  de- 


a Doo  V.  Laming,  4 Campb.  A".  P.  Rip.  77.  Wat  hey  v.  M‘Dou- 
gal,  1 BeWt  Com.  469. 

6 Burgeas  v.  Clements,  4 Maule  If  Stlte.  306.  Farnworth  v 
Back  wood,  I HoU'i  JV.  P.209. 

e Alger  V.  Weston,  li  Johtu.  Rtp.2Sl.  Palmer  v.  Doney,  # 
Johns.  Cos,  346. 
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dares  that  no  person  who  has  not  at  the  time  a license  to 
sell  stroiif^  or  spiritous  liquors,  or  wines,  to  be  drank  in 
his  house,  shall  put  up  any  sign  indicating  that  he  keeps  a 
tavern.  Every  person  to  whom  the  license  is  granted  for 
that  purpose  must  enter  into  a recognisance  not  to  keep  a 
disorderly  house ; and  the  license  is  only  to  be  given  to 
persons  of  good  moral  character,  and  of  sutheient  abilities 
to  keep  an  inn  or  tavern,  and  who  have  accommodations  to 
entertain  travellers.® 

3.  The  local  to  operis  mcrcium  vehendarum,  is  a contract 
relating  to  the  carriage  of  goods  for  hire;  and  this  is  by 
far  the  most  important,  extensive  and  useful  of  all  the  va- 
rious contracts  that  belong  to  the  head  of  bailment.  The 
carrier  for  hire  in  a particular  case,  and  not  exercising  the 
business  of  a common  carrier,  is  only  answerable  for  ordi- 
nary neglect,  unless  he  by  express  contract  assumes  the 
risk  of  a common  carrier.'’  But  if  he  be  a common  car- 
rier, he  is  in  the  nature  of  an  insurer,  and  is  answerable  for 
accidents  and  thefts,  and  even  for  a loss  by  robbery.  He  is 
answerable  fur  all  losses  which  do  not  fall  within  the  ex- 
cepted cases  of  the  act  of  God,  or  inevitable  accident,  with- 
out the  intervention  of  man  and  public  enemies.  This  has 
been  the  settled  law  of  England  for  ages  ; and  tbe  rule  is  in- 
tended as  a guard  against  fraud  and  collusion,  and  it  is  found- 
ed on  the  same  broad  principles  of  public  policy  and  con- 


a JV.  Y,  R/\eised  Slalulct,  vol.  i.  G70 — 602.  By  tlie  statute,  every 
keeper  of  a public  inn  or  tavern,  except  in  the  city  of  New-York,  is 
required  to  keep  at  least  two  spare  beds  for  guests,  well  pro- 
vided, and  good  and  sufUcient  .stabling,  grain,  hay,  or  pasturage, 
fur  horses  and  other  cuttle  belonging  to  travellers.  Every  innholder 
or  tavernkeeper,  who  is  licensed  as  such,  is  also  required  to  put  and 
keep  up  a proper  sign  on  or  adjacent  to  the  front  of  his  house  ; and 
every  person  who  erects  or  keci>s  up  such  a sign  without  a license 
as  an  innkeeper,  or  soils  spiritous  liquors  by  retail  to  be  drank  in  his 
house,  out-house, yard  or  garden,  without  entering  into  recognisance 
as  an  innkeeper,  is  subjected  to  a penalty  for  every  oflencc.  If  tbe 
innkeeper  has  not  put  up  a sign,  yet,  if  hc.keeps  a tavern,  be  is  still 
responsible  at  common  law  as  an  innkeeper.  Calyc's  case,  8 Co.  33. 
h Robinson  v.  Dimmore,  2 Bot.  Sf  Pttll.  416, 
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venience  which  govern  the  case  of  innkeepers.*  This  prin- 
ciple of  extraordinary  responsibility  was  taken  from  the 
edict  of  the  prtetor  in  the  Roman  law,'’  and  it  has  insinua- 
ted itself  into  the  jurisprudence  of  ail  the  civilized  nations 
of  Europe.  But  the  rule  in  some  of  the  civil  law  countries 
is  not  carried  to  the  severe  extent  of  the  English  common 
law.  Thus,  in  France,  common  carriers  are  not  liable  for 
losses  resulting  from  superior  force,  as  robbery,  for  that 
comes  within  the  damnum  faiaU  of  the  civil  law and  the 
same  rule  has  been  adopted  in  the  CixM  Code  of  Louisiana.* 
In  Scotland,  loss  by  fire  is  also  considered  as  one  happen- 
ing by  inevitable  accident,  and  for  which  the  carrier  is  not 
responsible;  but  Mr.  Bell  insists  that  loss  by  robbery  ought 
not  to  be  deemed  an  exception  to  the  responsibility  of  the 
carrier,  and  that  the  many  practical  illustrations  in  the  En- 
glish law  ought  to  be  received  “as  of  more  authority  than 
hundreds  of  dicta  rescued  from  the  cobwebs  of  the  ci- 
vilians.”* 

Common  carriers  undertake  generally,  and  for  all  peo- 
ple indiflerently,  to  convey  goods  and  deliver  them  at  a 
place  appointed,  for  hire,'  and  with  or  without  a special 
agreement  as  to  price.s  They  consist  of  two  distinct  class- 
es of  men,  viz;  inland  carriers  by  land  or  water,  and  car- 
riers by  sea;  and  in  the  aggregate  body  are  included  the 
owners  of  stage  wagons  and  coaches,  who  carry  goods  as 
well  as  passengers  for  hire,  wagoners,  teamsters,  cartmen, 
the  masters  and  owners  of  ships,  vessels  and  all  watercraft. 


a Co.  Liu.  89.  a.  Woodleife  v.  Curtis,  1 Rol.  Abr,  S.  E.  pi.  5. 
Lord  Holt,  in  Coggs  v.  Bernard,  2 lA.  itaym.  918,  Lee,  Ch.  J.,  in 
Dole  V.  Hall,  1 Wilt.  Rep.  281.  Forward  v.  Pittard,  1 Term  Rep. 
27.  Proprietors  of  the  Trent  Navigation  v.  Wood,  3 Eip.  Rep.  127. 
Riley  V.  Home,  6 Ring.  Rep.  217. 

6 Dig.  4.  9.  1 , 

e Code  CivU,  art.  1782.  1784.  1929. 1954. 
d Art.  2722.  2725.  2939. 
e 1 ReWe  Com.  470. 

/ Gisbourn  v.  Hurst,  1 Salk.  Rep.  249. 

g Had.  Lawrence,  J.,  in  Harris  r.  Paekweod,  3 Toemt.  Rep.  264. 
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including  tteam  vessels  and  steam  tow>boats,  belonging  to 
internal)  as  well  as  coasting  and  foreign  navigation,  light- 
ermen and  ferrymen.  As  they  bold  themselves  to  the 
world,  as  common  carriers  for  a reasonable  compensation, 
they  assume  to  do,  and  are  bound  to  do  what  is  required 
of  them  in  the  course  of  their  employment,  if  they  have  the 
requisite  convenience  to  carry,  and  are  offered  a reasonable 
or  customary  price ; and  if  they  refuse  without  some  just 
ground,  they  are  liable  to  an  action.* 

In  Mor$e  v.  Slue,'‘  it  was  decided,  in  the  reign  of  Ckarlet 
II.,  by  the  court  of  K.  B.,  upon  great  consideration,  that 
the  master  of  a vessel  employed  to  carry  goods  beyond  sea, 
in  consideration  of  the  freight,  was  answerable  as  a common 
carrier.  It  was  admitted  in  that  case,  and  aAerwards  de- 
clared by  Lord  Hardwicke,  in  Boucher  v.  Lawton,^  that  the 
action  lay  equally  against  masters  and  owners  of  vessels. 
The  doctrine  in  those  cases  has  been  recognised  ever  since 
and  it  applies  equally  to  the  carrier  of  goods  in  the  coasting 
trade  from  port  to  port,*  and  to  a bargeman  and  hoyman 
upon  a navigable  river.'  The  cases  are  contradictory  as 
to  its  application  to  wharfingers ; and  the  latter  cases  do  not 


u Jackson  t.  Rogers,  2 S&oui.  Rep.  332.  Lord  Kenyon,  and  Ash- 
horst,  y,  inEIsee  s.  Gatward,  5 Term  Rep.  143.  Holroyd,  J.,in  Bat- 
son V.  Doncnran,  4 Bamie.  If  Aid.  32.  1 Bell'e  Com.  467.  Dwight  v. 
Brewster,  1 Pick.  Rep.  SO.  An  action  against  a common  carrier 
upon  the  custom  is  founded  upon  a tort,  and  arises  ex  delicto;  and  it 
is  unnecessary  to  join  as  defendants  all  the  owners  of  the  vehicle 
employed  in  the  conveyance.  Orange  Bank  v.  Brown,  3 WendtU'e 
Rep.  158. 

6 1 Pent.  Rep.  180.  238.  2 Lev.  Rep.  69. 
e Caeet  temp.  Hardte.  183. 
d See  Goff  v.  Clinkard,  cited  in  1 Ifi/e.  Rep.  282. 
e Dale  v.  Hall,  1 Wile.  Rep.  281.  Proprietors  of  the  Trent  Na- 
vigation V.  Wood,  3 Etp.  Rep.  127. 
y Rich  V.  Kneeland,  Cro.  Joe.  330.  Wardell  v,  Mourillyan^ 
2 Eep.  JY.  P.  Coe.  693.  Elliott  v.  Rossell,  10  Johns.  Rep.  1. 
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make  the  application  to  them.'  They  arc  all  liable  in  their 
respective  characters  as  common  carriers,  and  to  the  whole 
extent  of  inland  carriers,  except  so  far  as  they  may  be  ex- 
empted by  the  exceptions  in  the  contracts  of  the  charter 
party  and  bill  of  lading,  or  by  statute.  They  are  bound 
to  indemnify,  in  csises  in  which  they  are  liable  as  common  car- 
riers, according  to  the  value  at  the  place  where  they  may 
have  contracted  to  deliver  the  goods.**  There  is  no  dis- 
tinction between  a land  and  a water  carrier ; and  so  it  was 
declared  by  Lord  Mansfield,  and  the  other  judges  of  the 
K.  B.,  in  the  case  of  The  Proprietors  of  the  Trent  Naviga- 
tion v.  W.oodp^  and  the  carrier  is  equally  liable  for  the  acts 
of  his  servants  or  agents  and  for  liis  own.  The  maxim  of 
respondet  superior  applies.** 

The  proprietors  of  a stage  coach  do  not  warrant  the 
safety  of  passengers  in  the  character  of  common  carriers ; 
and  they  are  not  responsible  for  mere  accidents  to  the  per- 
sons of  the  passengers,  but  only  for  the  want  of  due  care.* 
Slight  fault,  unskilfulness  or  negligence,  either  as  to  the 
competence  of  the  carriage,  or  the  act  of  driving  it,  may 
render  the  owner  responsible  in  damages  for  an  injury  to 


a Robs  V,  Johnson,  S Burr.  Rep.  2825.  Moving  v.  Todci,  1 Star- 
kit' • Rep.  72.  In  Roberts  V.  Turner,  12  JoAn».  232.,  and  in 
Platt  V.  Hibbard,  7 Cotem’e  Rep.  497.,  it  was  considered  that 
wharjingers  were  not  liable  as  conunon  carriers,  unless  they  su- 
peradd  the  character  of  carrier  to  that  of  wharfinger ; they  are,  like 
vHtrehoutemen,  bound  only  to  ordinary  care. 

b Watkinaon  y.  Laughton,  S Johm.  Rrp.'i64.  Amory  v.  M‘ Gre- 
gor, tb  Ibid.  24.  Oakey  V.  Russell,  18  JUai  Un'i  Louis.  Rep.  6'2, 
c 3 Etp.  Ji".  P.  Rep.  127. 

d Cavenagh  r.  Such,  1 Price's  Exek.  Rep.  328.  Ellis  v.  Turner, 
8 Term  Rep.  531. 

« Aston  V.  Heaven,  2 Esp.  JV.  P.  Rep.  533.  Christie  v.  Griggs, 
i Campb.  Rep.  19.  Crofts  v.  Waterhouse,  3 Bing.  R«/>.  321.  In 
Boyce  v.  Anderson,  2 Peters'  U.  S.  Hip.  150.,  it  was  decided,  that 
the  law  regulating  the  responsibility  of  common  carriers  did  not 
apply  to  the  case  of  carrying  human  beings,  such  ns  negro  slaves. 
The  reason  and  policy  of  the  rigid  rule  of  the  comtrion  law,  which 
governs  the  carriage  of  inanimate  projicrty,  wore  deemed  not  to  ap- 
ply. 
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the  passengers;  they  are  to  be  transported  ns  safely  as 
human  foresight  and  care  will  permit.*  It  was  held,  also, 
by  Lord  Holt,  that  the  owners  were  not  answerable  as  car- 
riers for  the  baggage  of  the  passengers,  unless  a distinct 
price  was  paid  for  the  baggage;  and  that  it  was  not  usual 
to  charge  for  baggage,  unless  it  exceeded  a certain  amount 
in  weight  or  quantity.**  But  the  custody  of  the  baggage  is 
an  accessary  to  the  principal  contract;  and  the  modem 
doctrine  and  the  tendency  of  the  modern  cases  seem  to  be, 
to  place  coach  proprietors,  in  respect  to  baggage,  upon  the 
ordinary  footing  of  common  carriers.®  Whenever  the 
owner  of  the  coach  becomes  answerable  as  a carrier  for  the 
safety  of  the  baggage,  he  is  not  discharged  in  consequence 
of  any  particular  care  over  bis  baggage  which  the  passen- 
ger may  have  voluntarily  assumed.**  The  responsibility  of 
the  proprietors  of  post  coaches  is  now  usually  so  limited,  by 
means  of  special  notice,®  as  probably  to  render  this  point 
quite  unimportant.  The  coach  proprietor  is  not  at  liberty 
to  turn  away  passengers,  if  he  has  sufficient  room  and  ac- 
commodation. He  is  bound  to  provide  competent  vehicles, 
suitably  equipped,  and  with  careful  and  skilful  drivers.'  He 
is  bound  to  give  all  reasonable  facilities  for  the  reception 
and  comfort  of  the  passengers,  and  to  use  all  precautions, 


a Wordsworth  v.  WUlan,  S Jf.  P.  Rep.  *73.  Mayhew  v. 
Boyce,  1 Starkie’i  Rep.  423.  Jones  v.Boyce,  Ibid.  493.  Jackson  v. 
Toilet,  2 Ibid.  37.  Dudley  v.  Smith,  1 Campb.  Rep.  167.  Israel  t. 
Clark  di  Clinch,  4 Etp.  JV.  P.  Rep.  259. 

b Middloton  ▼.  Fowler,  I Stdk.  Rep.  282.  Upshare  v.  Aidee, 
Comytu'  Rep.  25. 

c Brooke  v.  Pickwick,  4 Bing,  Rep.  218.  1 Belt'e  Com,  475. 

Slory’t  Com.  324,  325. 

d Chambre,  J.,  in  Robinson  v.  Dunmore,  2 Bat  4r  Pull.  416. 
e Clarke  v.  Grey,  6 EatVt  Rep.  564. 

f Bretherton  v.  Wood,  3 Brod.  ts  Bing.  Rep.  54.  Israel  v.  Clark 
& Clinch,  4 Etp.  JV.  P.  Rep.  259.  Aston  v.  Heaven,  2 Ibid.  533. 
Crofts  V.  Waterhouse,  3 Bing.  Rep.  319.  Christie  v.  Origgfs,  S 
Campb.  Jf.  P.  Rep.  79.  Jackson  v.  Toilet,  2 Starlde't  Rep.  37.  1 
BeWt  Com.  462. 

VoL.  II.  76 
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as  far  as  human  care  and  foresight  will  go,  for  their  safety 
on  the  road.  He  is  answerable  for  the  smallest  negligence 
in  himself  or  his  servants.* 

The  books  abound  with  strong  cases  of  recovery  against 
common  carriers,  without  any  fault  on  their  part ; and  we 
cannot  but  admire  the  steady  and  firm  support  which  the 
English  courts  of  justice  have  uniformly  and  inflexibly 
given  to  the  salutary  rules  of  law  on  tliis  subject,  without 
bending  to  popular  sympathies,  or  yielding  to  the  hardships 
of  a particular  case.  In  Morte  v.  Slue,  armed  persons  had 
entered  on  board  the  vessel,  in  the  night  time,  in  the  river 
Thames,  under  pretence  of  impressing  seamen,  and  plun- 
dered the  vessel ; and  in  Forward  v.  Pittard,^  the  common 
carrier  lost  a parcel  of  hops  by  a fire,  which,  in  the  night, 
originated  within  one  hundred  yards  of  the  place  where  he 
had  deposited  the  hops,  and,  raging  with  irresistible  vio- 
lence, it  reached  and  destroyed  them.  The  loss  in  both 
those  cases  was  by  inevitable  misfortune,  without  the  least 
shadow  of  neglect  or  fault  imputable  to  the  carrier ; and 
yet  Sir  Matthew  Hale,  in  the  one  case,  and  Lord  Mansfield, 
in  the  other,  delivered  the  unanimous  opinion  of  the  K.  B. 
in  favour  of  a great  principle  of  public  policy,  which  has 
proved  to  be  of  eminent  value  to  the  morals  and  commerce 
of  the  nation,  in  succeeding  generations.  The  rule  makes 
the  common  carrier  in  the  nature  of  an  insurer,  and  answer- 
able  for  every  loss  not  to  be  attributed  to  the  act  of  God,  or 
public  enemies.  According  to  Lord  Holt,  it  was  “ a 
politic  establishment,  contrived  by  the  policy  of  the  law, 
for  the  safety  of  all  persons,  the  necessity  of  whose  affairs 
obliged  them  to  trust  these  sorts  of  persons and  it  was 
introduced  to  prevent  tlie  necessity  of  going  into  circum- 
stances impossible  to  be  unravelled.  The  law  presumed 
against  the  public  carrier,  unless  he  could  show  it  was  done 


a Aston  v.  Heaven,  2 Eip.  JV.  P.  533.  Christie  v.  Hriggs, 
2 Campb.  Rep.  79.  Story'M  Com.  379. 
h t Term  Rep.  27. 
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by  public  enemies,  or  such  acts  as  could  not  happen  by 
the  intervention  of  man,  as  lightning  and  tempests.  If  it 
were  not  for  such  a rule,  the  carrier  might  contrive,  by 
means  not  to  be  detected,  to  be  robbed  of  his  goods  in  order 
to  share  the  spoil.'  Sheriffs  and  gaolers,  in  respect  to  debt- 
ors in  custody,  have  been  placed  under  the  same  responsi- 
bility as  common  carriers.'’ 

The  common  carrier  is  answerable  for  the  loss  of  a box 
or  parcel  of  goods,  though  he  be  ignorant  of  the  contents, 
or  though  those  contents  be  ever  so  valuable,  unless  he 
made  a special  acceptance.'  But  the  rule  is  subject  to  a 
reasonable  qualification  ; and  if  the  owner  be'  guilty  of  any 
fraud  or  imposition  in  respect  to  the  carrier,  as  by  conceal- 
ing the  value  or  nature  of  the  article,  or  deludes  him,  by 
his  own  carelessness  in  treating  the  parcel  as  a thing  of  no 
value,  he  cannot  hold  him  liable  for  the  loss  of  the  goods. 
Such  an  imposition  destroys  all  just  claim  to  indemnity ; 
for  it  goes  to  deprive  the  carrier  of  the  compensation  which 
he  is  entitled  to,  in  proportion  to  the  value  of  the  article  in- 
trusted to  his  care,  and  the  consequent  risk  which  he  incurs  ; 


a Jona  on  Bailment,  79 — 85.  Lord  Holt,  in  Cog^  v.  Bernard, 

2 Ld.  Raym.  909.  Barclay  v.  Hygena,  cited  in  1 Term  Rep.  33. 
Trent  Navigation  Co.  v.  Wood,  3 E»p.  JV.  P.  Rep.  127.  Hyde  v. 
Trent  and  Mersey  Navigation  Co.  5 Term  Rep.  389. 

6 Elliott  V.  Duke  of  Norfolk,  4 Term  Rep.  789.  Alsept  v.  Eylea, 
2 II.  Rlackt.  Rep.  108.  The  Code  .Napoleon,  and  the  Civil  Code  of 
Louisiana,  have  declared,  in  the  same  words,  that  carriers  and  water- 
men were  subject  to  the  like  obligations  and  duties  as  tavemkeep- 
ers,  and  that  they  were  responsible  for  goods  intrusted  to  them, 
against  loss  and  damage  by  theib  or  otherwise,  unless  they  could 
show  that  tbe  loss  proceeded  from  force  majeure,  or  uncontrollable 
events.  Code  Mapoleon,  art.  1929.  1953,  1954.  1782.  1784,  Ci«U 
Code  of  Louisiana,  art.  2722.  2725.  2910.  2939. 

c Titchburne  v.  White,  1 Sir.  Rep.  145.  Phillips  v.  Earle,  8 Pick. 
Rep.  1S2.  Malpica  V.  BJ’Kown,  I Miller's  Louis.  Rep.  248.  The 
latter  case  speaks  of  the  point  as  doubtful ; but  concludes  it  to  be  the 
better  opinion,  that  the  master  would  be  responsible  for  a trunk  or 
parcel  received  on  board  of  a vessel,  without  any  information  of  its 
contents,  unless  there  be  a notice  or  declaration  that  he  was  not  to 
be  responsible. 
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and  it  tends  to  lessen  tbe  vigilance  that  the  carrier  would 
otherwise  bestow.' 

If  goods  be  destroyed  by  necessity,  as  by  throwing  them 
overboard  from  a vessel  or  barge,  for  the  preservation  of 
the  vessel  and  crew  in  a tempest,  the  carrier  is  not  liable.** 
Tbe  responsibility  of  the  common  carrier  does  not  com- 
mence until  there  has  been  a complete  delivery  to  him ; 
and  if,  according  to  the  usage  of  the  business,  it  be  a 
sufficient  delivery  to  leave  the  goods  on  the  dock,  by  or 
near  the  carrier’s  boat,  yet  this  must  be  accompanied  with 
express  notice  to  the  carrier.*  When  the  responsibility  has 
begun,  it  continues  until  there  has  been  a due  delivery  by 
him,  or  he  has  discharged  himself  of  tbe  custody  of  the 
goods  in  bis  character  of  common  carrier.**  There  has 
been  some  doubt  in  the  books,  as  to  what  facts  amounted  to 
a delivery,  so  as  to  discharge  the  common  carrier.  If  it 
be  the  usage  of  the  carrier  to  deliver  goods  at  the  bouse  to 
wliich  they  were  directed,  be  is  bound  to  do  so,  and  to  give 
notice  to  the  consignee.*  In  Ilyde  v.  Trent  and  Mer- 
$ey  Navigation  Comj>any,^  it  was  much  discussed  whether 
the  carrier  was  bound  to  deliver  to  the  individual  at  his 
house,  or  whether  be  discharged  himself  by  delivery  to  a 
porter,  at  the  ion  in  tbe  place  of  destination.  The  opinion 
of  the  majority  of  the  court  (though  there  was  no  decision 
on  tbe  point)  was,  that  tbe  risk  of  the  carrier  continued 
until  a personal  delivery  at  tbe  house  or  place  of  deposit  of 
tbe  consignee,'' with  notice.  The  actual  delivery  to  the  pro- 
per person  is  generally  conceded  to  be  the  duty  of  the  car- 


a Gibbon  v.  Paynton,  4 Burr.  Rep.  2298.  Clay  v.  Willan,  1 H. 
Blackt.  Rep.  298.  Batson  v.  Donovan,  4 Bamw.  If  Aid.  21.  Phil- 
Ups  V.  Earle,  8 Pick.  Rep.  182. 

b Mouse's  case,  12  Co.  Smith  v.  Wright,  t Caines'  Rep.  43. 
c Packard  v.  Getman,  6 Coaen’s  Rep.  T67.  And  see  also,  Sclway 
V.  Holloway,  1 Ld.  Raym.  46.  Cobban  v.  Downe,  5 Etp.  Rep.  4 1 . 

d Garside  v.  Trent, and  Mersey  Navigation  Co.  4 Term  Rep.SSl. 
Hyde  v.  Trent  and  Mersey  Navigation  Co.  5 Term  Rep.  389. 
e Golden  v.  Manning,  2 fPm.  Blacks.  Rep.  916. 
f 5 Term  Rep.  389. 
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rier  and  it  is  settled  that  he  cannot  dispute  the  title  of  a 
party  who  delivers  goods  to  him.'*  The  consignee  may  take 
charge  of  the  goods  on  their  passage,  and  before  they  have 
arrived  at  the  extreme  or  ultimate  place  of  delivery,  and  the 
carrier’s  risk  will  then  terminate.®  In  New-York,  it  was 
held,  in  OstraTider  v.  Brown, ^ that  placing  goods  on  the 
wharf,  without  notice  to  the  consignee,  is  not  a delivery  to 
the  consignee,  so  as  to  discharge  the  carrier,  even  though 
there  was  a usage  to  deliver  goods  in  that  manner.  The 
carrier  must  not  leave  or  abandon  the  goods  on  the  wbsuf, 
even  though  there  be  an  inability  or  refusal  of  the  consignee 
to  receive  them. 

As  carriers  by  water  were  liable  at  common  law  to  the 
same  extent  as  land  carriers,  and  as  their  responsibility  was 
more  extensive,  and  their  risk  greater,  from  the  facilities  for 
the  commission  of  acts  of  fraud  and  violence  upon  the  water, 
it  was  deemed,  in  England,  a proper  case  for  legislative  in- 
terference to  a guarded  and  limited  extent.  The  statutes 


a Smith  v.  Horae,  8 Taunt.  Rep.  144.  Bodenham  v.  Bennett,  4 
Price’!  Exch.  Rep.  31.  Garnett  v.  WiDan,  5 Ramui.  tf  Aid.  S3. 
Duff  V.  Budd,  3 Brod.  V Bing.  Rep.  177. 
b Miles  V.  Cattle,  6 Bing.  Rep.  743. 

< Strong  V.  Nataliy,  4 Boi.  if  Pull.  16. 

d 15  Johnt.  Rep.  39.  In  Cliickeringy.  Fowler,  4 Pick.  Rep.  371., 
it  was  held,  that  in  the  aheence  of  any  special  custom,  a delivery  at 
the  vhatf  which  is  the  usual  place  of  delivery,  vnth  notice  to  the  con- 
signee, is  a delivery  to  the  consignee.  The  same  rule  was  declared 
in  Cope  v.  Cordova,  1 Raule’e  Rep.  303.  ; and  it  was  grounded  on 
the  fact  of  the  general  practice  in  relation  to.goods  coming  from  a 
foreign  port.  In  New-York,  in  the  case  of  Fox  v.  Blossom,  (.V.  Y. 
Common  Pleat,  Uctoher,  1838,)  it  was  proved  upon  the  trial  to  be  the 
understanding,  that  the  carrier’s  responsibility  ceased  when  the  goods 
were  landed  on  the  wharf;  hut  the  decision  was,  that  the  delivery 
was  not  complete  imtil  the  goods  were  carefully  separated  and  de- 
signated for  the  consignee.  And  in  the  case  of  Packard  v.  Bordier, 
decided  in  the  supreme  court  of  Louisiana,  in  the  winter  of  1831 — 2, 
it  was  held,  that  landing  goods  by  the  captain  of  i vessel  on  the 
levee  at  New-Orleans,  being  the  usual  place  of  unloading,  with  no- 
tice in  the  newspapers  to  the  consignees,  was  not  sufficient.  The 
notice  must  be  brought  home  to  the  consignee. 
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of  7 Geo.  II.  c.  15.  and  26  Geo.  III.  c.  86.  and  53  Geo. 
III.  c.  159.,  exempted  owners  of  vessels  from  responsibility 
as  common  carriers  for  losses  by  fire;  and  provided  further, 
that  the  owner  should  not  be  liable  for  the  loss  of  gold,  sil- 
ver, diamonds,  watches,  jewels  or  precious  stones,  by  rob- 
bery or  embezzlement,  unless  the  shipper  inserted  in  the 
bill  of  lading,  or  otherwise  declared  in  writing  to  the  master 
or  owner  of  the  vessel,  the  nature,  quality  and  value  of 
the  articles;  nor  should  he  be  liable  for  embezzlements 
without  his  fault  or  privity,  beyond  the  value  of  the  ship 
and  freight ; nor  should  part  owners  in  those  cases  be  liable 
beyond  their  respective  shares  in  the  ship  and  freight.® 
We  have  no  such  general  statute  provisions  in  this  country  ;•* 
but  according  to  the  modern  English  doctrine,  which  may 
be  applicable  with  us,  carriers  may  limit  their  responsibili- 
ty by  special  notice  of  the  extent  of  what  they  mean  to  as- 
sume. The  goods  in  that  case  are  understood  to  be  dc- 
liveredTin  the  footing  of  a special  contract  superseding  the 
strict  rule  of  the  comnion  law ; and  it  is  necessary,  in  order 
to  give  effect  to  the  notice,  that  it  be  previously  brought 
home  to  the  actual  knowledge  of  the  bailee,  and  be  clear,  ex- 
plicit and  consistent.®  The  doctrine  of  the  carrier’s  ex- 
emption, by  means  of  notice,  from  his  extraordinary  respon- 
sibility, is  said  not  to  have  been  known  until  the  case  of  Fbr- 


a Wilson  v.  Dickson,  2 Bamw.  if  Aid.  2. 

6 In  Massaclmsetts,  the  responsibility  of  owners  was,  by  a statute 
passed  in  1818,  limited  to  the  value  of  tlie  ship  and  freight,  in  cases 
where  they  were  liable  for  loss  or  damage  occasioned  by  the  acts  of 
the  master  or  mariners. 

c Butler  V.  Heane,  2 C/impb.  Bep.  415.  Cobden  v.  Bolton,  Ibid. 
103.  Gouger  v.  Jolly,  1 UoH't  Rep.  317.  Mnyhew  v.  Eames,  3 
Barms,  Cress.  601.  Brooke  v.  Pickwick,  4 Bing.  Rep.  218.  It 
is  not  sullicicnt,  in  order  to  fix  notice  on  a party,  that  it  wag  inserted 
weekly  in  a newspaper  which  the  party  look.  Rowley  v.  Horne, 
2 Bing.  Rep.  I.  -The  difficulty  of  giving  the  requisite  notice,  said 
the  K.  B.,  in  Kerr  v.  Willan,  2 Starkie's  Rep.  S3.,  arises  from  the  at- 
tempt of  the  carrier  to  depart  from  the  old  rule  of  the  common  law. 
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trard  Pittard  in  1785 ;»  and  it  was  finally  recognised 
and  settled  by  judicial  decision  in  Nicholson  v.  Willan,^ 
in  1804.  ■ The  language  of  the  court  in  liodcnham  v.  Ben- 
nett,'^ and  in  Garnett  v.  Willan,^  is,  that  those  notices  were 
introduced  to  protect  the  carrier  only  from  extraordinary 
events,  or  from  that  responsibility  which  belongs  to  him  as 
an  insurer,  and  not  from  the  consequences  of  the  want  of 
due  and  ordinary  care  and  diligence.  It  has  been  strenu- 
ously urged  in  some  of  the  cases,  that  there  was  no  sound 
distinction,  as  to  the  responsibility  of  the  common  carrier 
under  the  notice,  between  ordinary  negligence  and  misfea- 
sance of  him  or  his  servants.  Uc  that  as  it  may,  it  is  per- 
fectly well  settled,  that  the  carrier,  notwithstanding  notice 
has  been  given  and  brought  home  to  the  party,  continues 
responsible  for  any  loss  or  damage  resulting  from  gross 
negligence  or  misfeasance  in  him  or  his  servants ; and  the 
question  of  responsibility  has  generally  turned  upon  the 
fact  of  gross  negligence." 

The  English  judges  have  thought  that  the  doctrine  of 


a Burrough,  J.,  8 Taunt.  Jiip.  14C. 

6 5 Eatl'$  Rep.  507. 
c 4 Price's  Exch.  Rip.  31. 

d 5 Barmc.  Sf  Aid.  53.  Mr.  Boll  strongly  condemns  the  policy  of 
restricting  the  responsibility  of  the  common  carrier  by  means  of  the 
notice;  and  he  says  the  effect  of  notice  ought  legitimately  to  bo  con- 
fined to  the'  regulation  of  the  consideration  for  risk  ; and  that  the 
carrier  ought,  at  all  events,  to  be  held  to  the  ordinary  diligence  of  the 
contract,  and  responsible  for  the  reasonable  amount  of  loss,  accord- 
ing to  the  appearance  of  the  package  delivered,  if  the  owner  does 
not  choose  to  pay  the  amount  of  the  premium,  unless  he  shows  a 
special  agreement,  or  evidence,  not  merely  of  notice,  but  of  assent  to 
that  notice.  I Bell's  Com.  473 — 475. 

c Ellis  V.  Turner,  8 Term  Rep.  531.  Beck  v.  Evans,  16  East's 
Rep.  247.  Smith  v.  Horne,  8 Taunt.  Rep.  144.  Birkctt  v.  VVil- 
\nn,2  Bamu.  Sf  Aid.  S5G,  Batson  v.  Donovan,  4 fi/d.  21.  Gar- 
nett V.  Willan,  5 Ibid.  52.  Sleat  v.  Fagg,  5 Ibid.  342.  DulT  v. 
Budd,  3 Brad,  Bing.  177.  Lowe  v.  Booth,  13  Price's  Exch.  Rep. 
329.  Brooke  V.  Pickwick,  4 Ding.  Drg.  218. 
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exempting  carriers  from  liability  by  notice  had  been  carried 
too  far;  and  its  introduction  into  Westminster  hall  has  been 
much  lamented.'  I do  not  know  whether  the  doctrine  of 
restricting  the  responsibility  of  the  carrier  by  notice  has 
been  judicially  established  in  this  country ; but  I presume 
it  will  readily  be  received,  for  there  seems  to  be  a disposition 
to  abate  the  severity  of  the  English  rule.** 

In  New-York,  the  English  law  on  the  subject  has  been 
fully,  explicitly,  and  repeatedly  recognised  in  its  full  extent ; 
and  equally  in  respect  to  carriers  by  land  and  water,  and 
equally  in  respect  to  foreign  and  inland  navigation.' ' In 
Elliott  V.  Rossell,  the  whole  doctrine  was  extensively  con- 
sidered ; and  it  was  understood  and  declared,  that  a com- 
mon carrier  warranted  the  safe  delivery  of  goods,  in  all 
but  the  excepted  cases  of  the  act  of  God  and  public  enemies ; 
and  that  there  was  no  distinction  between  a carrier  by  land 
and  a carrier  by  water,  and  whether  the  water  navigation 
was  internal  or  foreign,  except  so  far  as  the  exception  is  ex- 
tended to  perils  of  the  sea  by  the  special  terms  of  the  con- 


a See  Smith  v.  Horne,  8 Tavnt.  Rep.  144. 

6 In  the  case  of  Barney  v.  Prentiss  Sl  Carter,  4 iTiirr.  ^ Johnt. 
31 7.,  it  was  a question  raised,  but  left  undecided,  whether  a common 
carrier  can  exonerate  himself  from  responsibility,  as  such,  by  means 
of  a previous  notice;  but  if  he  can,  the  notice  should,  at  least,  bo 
plain,  explicit,  and  free  from  all  ambiguity.  The  English  statute  of 
23d  July,  1 830,  (1  Wm.  IV.  c.  68.,)  made  for  the  more  effectual  protec  • 
lion  of  common  carriers  for  hire,  declares,  that  they  shall  not  be  liable 
for  the  lots  of,  or  injury  to  any  property  of  the  following  description : 
that  is  to  say,  of  gold  or  silver  coin,  or  gold  or  silver  in  a manufac- 
tured or  unmanufactured  state,  or  any  precious  stones,  jewellery, 
watches,  &c.,  bills,  notes,  writings,  pictures,  plated  articles,  glass, 
silks,  furs  or  lace,  contained  in  any  parcel  to  be  carried  for  hire,  or 
to  accompany  a passenger  in  any  public  conveyance,  where  the  value 
exceeds  £ 10,  unless  delivered  as  such,  and  the  carrier  to  be  entitled 
to  an  increased  rate  of  charge,  according  to  previous  notice.  No 
public  notice  is  to  limit  the  responsibility  of  the  carrier  in  respect 
to  other  goods. 

c Colt  V.  M'Mechen,  6 Johns.  Rep.  160.  Schieflelin  v.  Harvey, 
6 n>id.  170.  Elliott  V.  Rossell,  10  Ibid.  1,  Kemp  v.  Coughtry, 
1 1 Ibid.  107.  Allen  v.  Bewail,  2 Wendell’s  Rep.  327. 
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tract  contained  in  the  charter  party  or  bill  of  lading.  It  was 
further  shown,  that  the  marine  law  of  Europe  went  to  the 
Same  extent,  as  did  also  the  civil  law,  and  the  law  of  those 
nations  in  Europe  which  have  made  the  civil  law  the  basis 
of  their  municipal  Jurisprudence.  The  principle  appeared 
to  be  sound  and  wise,  and  to  have  a very  general  reception 
among  nations.  The  same  doctrine  was  again  declared  in 
New-York,  ia  Alien  v.  Setcall;'‘  and  the  owners  of  a steam 
boat,  carrying  light  freight  and  parcels  for  hire,  were  held 
to  be  liable  ns  common  carriers.  Bank  hills  were  held  to 
be  goods,  within  the  meaning  of  the  law  ; and  directions  to 
the  captain  not  to  carry  money  did  not  excuse  the  owner, 
unless  notice  of  such  instructions  were  brought  home  to  the 
shipper.  There  is  no  doubt,  also,  that  the  doctrine  of  the 
English  common  law,  which  declares  that  persons  carrying 
goods  for  hire  by  land  or  water,  including  all  kinds  of  in- 
ternal as  well  as  external  navigation,  are  common  carriers, 
and  liable  for  all  losses  happening  otherwise  than  by  inevi- 
table accident,  prevails  generally  in  these  United  States,  as 
part  of  the  common  law  of  the  land.  The  slightest  neglect 
or  fault,  lemsnma  culpa,  renders  the  matter  of  a vessel 
liable.'’ 


a S Wendeir$  Rep.  337.  The  cue  of  Aymar  v.  As.  ir,  (6  Cmeen't 
Rep.  366.,)  would  seem  to  have  gone  far  to  aneettle  and  reverse  the 
common  law  doctrine  respecting  carriers  by  water.  But  if  there  was 
not  originally  some  inaccuracy  or  mistake  in  the  statement  or  report 
of  that  case,  it  is  to  be  considered  u completely  overruled  by  the 
cue  of  Allen  v.  Sewall. 

b M'Clure  v.  Hammond,  1 Bay's  S.  C.  Rep.  99.  Miles  v.  John- 
son, 1 MConte  Rep.  157.  Cohen  v.  Hume,  Ibid.  439.  Murphy  v. 
Staton,  3 Jiunf.  Rep.  339.  Bell  v.  Reed,  4 Binney't  Rep.  137. 
Moses  V.  Norris,  4 X II.  Rep.  304.  Craig  v.  Childress,  Peck’s 
Tmn.  Rep.  370.  Hennen  v.  Munroe,  1 1 Marlin's  Louis.  Rep.  579. 
Smith  V.  Pierce,  1 Miller’s  Louis.  Rep.  349.  Spencers  v.  Daggett, 
X Vermont  Rep.  93.  Ia  Pennsylvania,  the  English  law,  as  to  carriers 
by  land,  is  admitted  in  the  full  extent  i but  with  respect  to  carriers 
by  inland  navigation  the  law  wu  considered,  in  Gordon  v.  Little,  8 

VoL.  II.  77 
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It  has  beeu  the  settled  law  in  England,  since  the  case  of 
Liane  v.  Cotton'  that  the  rule  respecting  common  carriers 
does  not  apply  to  post  masters,  and  there  is  no  analogy  be- 
tween them.  The  post  office  establishment  is  a branch  of 
the  public  police,  created  by  statute,  and  the  government 
have  the  management  and  control  of  the  whole  conceru. 
The  post  masters  enter  into  no  contract  with  individuals, 
and  receive  no  hire,  like  common  carriers,  in  proportion  to 
the  risk  and  value  of  the  letters  under  their  charge,  but  only 
a general  compensation  from  government.  In  the  case 
referred  to,  the  post  master  general  was  held  not  to  be  an- 
swerable for  the  loss  of  exchequer  bills  stolen  out  of  a letter 
while  in  the  defendant’s  office.  The  subject  was  again 
elaborately  discussed  in  tYhitficld  v.  Lord  JjC  Dcsjienccr,^ 
and  the  same  doctrine  asserted.  The  post  master  general 
was  held  not  to  be  responsible  fur  a bank  note  stolen  by  one 
of  the  sorters,  out  of  a letter  in  the  post  office.  But  a deputy 
post  master,  or  clerk  in  the  office,  is  still  answerable 
in  a private  suit  for  misconduct  or  negligence  ; as,  for 
wrongfully  detaining  a letter  an  unreasonable  time.'  Tlie 
English  law  on  this  subject  was  admitted,  in  Dunlop  v. 
Munroc*  to  be  the  law  of  the  United  States  ; and  a post 
master  was  considered  to  be  liable  in  a private  action  for 
damages  arising  from  misfeasance  or  for  negligence  in  his 
office,  in  not  safely  transmitting  a letter.  Whether  he  was 
liable  himself  for  the  negligence  of  his  clerks  or  assistants, 
was  a point  not  decided  ; though,  if  he  were  to  be  deemed 


Serg.  tf  Rmrle,  533.,  to  be  uiisctllcd  in  respect  to  its  application  in 
that  state.  The  carrier  on  inland  waters  was  held  to  be  clearly  lia- 
ble for  every  accident  which  skill,  care  and  diligence  could  have 
prevented  ; but  beyond  that  iioini  it  was  competent  for  the  common 
carrier  to  prove  a usage  different  from  the  common  law. 
a t /.f/.  /hryrn.  645. 
b Ovw/i.  Kfp~  754. 

e Rowiiuig  V.  tioodcliild,  3 IViU.  Ilrp.  443. 
d 1 Criinck's  Itcp,  t!43. 
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responsible  in  that  case,  it  would  only  result  from  his  own 
neglect,  in  not  properly  superintending  the  discharge  of  his 
duty  in  his  office.® 

The  general  doctrines  of  agency  and  lien  have  a material 
bearing  on  this  subject  of  bailment;  but  as  they  are  essen- 
tially connected  with  mercantile  transactions,  their  extent 
and  importance  will  require  a separate  discussion. 


a Since  the  first  edition  of  this  work,  my  learned  and  estimable 
friend,  Mr.  Justice  Story,  in  the  discharge  of  his  duties  as  Dane 
Profestor  of  hnw  in  IfarvarU  Univerrity,  has  favoured  the  public 
with  Commentnriet  on  the.  Lnu>  of  Bnilmenls,  with  Uhutratione  from 
the  Civii  and  the  Foreign  Imw.  I would  strongly  recommend  that 
volume  to  the  student,  who  wishes  to  pursue  more  extensively 
than  the  plan  of  the  present  lecture  permitted,  the  refined  dis- 
tinctions and  practical  illustrations  which  accompany  this  branch 
of  the  law.  I have  availed  myself  of  the  lights  which  that  work  has 
aiforded,  and  the  confidence  which  it  has  inspired,  while  engaged  in 
the  revision  of  my  own  more  brief  and  imperlect  survey  of  the  sub- 
ject. This  excellent  treatise  is  the  most  learned  and  the  most  com- 
plete of  any  that  we  have  on  the  doctrine  of  bailment.  It  aims  to 
lay  down  all  the  principles  appertaining  to  the  subject,  both  in  the 
civil,  the  foreign,  the  English  and  the  American  law,  with  entire  ac- 
curacy ; and  I beg  leave  to  say,  after  a thorough  examination  of  the 
work,  that,  in  my  humble  judgment,  it  has  succeeded  to  an  eminent 
degree. 
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OF  rniNCIFAL  AND  AGENT. 

Tuf,  law  of  principal  and  agent  is  of  very  general  inte- 
rest, and  in^.ssaiit  application  in  tlic  commercial  world, 
and  the  rights  and  duties  wliicli  belong  to  tliat  relation 
ought  to  be  accurately,  as  well  as  universally  understood. 
And  while  recommending  that  title  to  the  attention  of  the 
student,  as  well  as  of  the  practising  lawyer,  I will  give  a 
summary  view  of  those  general  principles,  which  apply  at 
large  to  every  branch  of  the  subject,  and  more  especially  to 
agencies  that  relate  to  commercial  concerns. 

I.  Agency,  lw\r  constituted. 

Agency  is  founded  upon  a contract  either  express  or  im- 
plied, by  which  one  of  the  parties  confides  to  the  other  the 
management  of  some  business,  to  be  transacted  in  his  name, 
or  on  his  account,  and  by  which  the  other  assumes  to  do 
the  business,  and  to  render  an  account  of  it.  The  authority 
of  the  agent  may  be  created  by  deed  or  writing,  or  verbal- 
ly without  writing  ; and,  for  the  ordinary  purposes  of  busi- 
ness and  commerce,  the  latter  is  sufficient.'^  The  agency 
may  be  inferred  from  the  relation  of  the  parties,  and  the 


n Chilly  on  Commertial  Imvo,  vol.  iii.  104.  Lord  Eldon,  9 P'et, 
250.  Stackpole  v.  Arnold,  1 1 Matt.  Rep.  27.  Long  v.  Colburn, 
lbid.cn.  Northampton  Bank  V.  Pepooii, /W.  288.  Ewing  v.  Tees, 
t Binney't  Rep.  450.  8haw  v,  Nudd,  8 Pirk.  Rep.  9.  Turnbull  do 
Phyfe  T.  Trout,  1 HatCt  .V.  Y.  Rep.  336.  M Comb  v.  Wright,  4 
Johns.  Ch.  Rep.  667. 
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nature  of  the  employment,  without  proof  of  any  express  ap- 
pointment.' It  is  suflicient,  that  there  be  satisfactory  evi- 
dence of  the  fact  that  the  principal  employed  the  agent,  and 
that  the  agent  undertook  tlie  trust.  The  extent  of  the  au- 
thority of  an  agent  will  sometimes  be  extended  or  varied  on 
the  ground  of  implied  authority,  according  to  tlie  pressure 
of  circumstances,  connected  with  the  business  with  which 
he  is  intrusted.''  If  an  agent,  how'cvcr,  is  to  convey  real 
estate,  or  any  interest  in  land,  or  to  make  livery  of  seisin, 
the  appointment  must  be  in  writing,  according  to  the  statute 
of  frauds  of  29  Charles  II.,  and  adopted  with  us and 
where  the  conveyance  is  required  to  be  by  deed,  the  authori- 
ty to  the  attorney  to  execute  it  must  be  commensurate  in 
point  of  solemnity,  and  be  by  deed  also."* 

The  agency  must  be  antecedently  given,  or  be  subse- 
quently adopted  ; and  in  the  latter  case,  there  must  be  some 
act  of  recognition.  But  an  acquiescence  in  the  assumed 
agency  of  another,  when  the  acts  of  the  agent  are  brought 
to  the  knowledge  of  the  principal,  is  equivalent  to  an  ex- 
press autliority.  By  permitting  another  to  hold  himself  out 
to  the  world  as  his  agent,  the  principal  adopts  his  acts,  and 
will  be  held  bound  to  tlie  person  w ho  gives  credit  thereafter 
to  the  other  in  tlie  capacity  of  his  agent.  Thus,  where  a 
person  sent  his  servant  to  a shopkeeper  for  goods  upon  cre- 
dit, and  paid  lor  them  afterwards,  .and  sent  tlie  same  servant 
again  to  the  same  place  for  goods,  and  with  money  to  pay 
for  tliem,  and  the  servant  received  the  goods,  but  embezzled 


n Whitehead  v.  Tnckett,  15  Eiut't  Rrp.  400.  IIooc  v.  Oxley, 
1 Jf’'<uh.  V.  S.  Rep.  19.  Long  v.  Colburn,  iib.  tup. 
b Jiidsonv.  Stiirtres,  5 l)uy'»  Rep.  55fi. 
e Ij*vrt  of  JY.  scss.  10.  c.  44.  s.  10. 

d Co.  Lilt.  52.  a.  Horsley  v.  Rneh,  cited  in  7 Term  Rep.  509. 
Cooper  V.  Rankin,  5 Dinncy't  Rep.  G13.  Plummer  s.  Russel,  2 
Bibb's  Rep.  174.  Sedgwick,  J.,  5 Mass.  Rep.  40.  Shamburger 
V.  Kennedy,  I Badg.  i{  Dev.  Rep.  1.  Mcllen,  Ch,  J.,  in  2 Greets, 
leafs  Rrp.  200. 
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the  casli,  the  master  was  held  answerable  for  the  goods;  for 
he  had  given  credit  to  his  servant  by  adopting  his  former 
act.*  So,  where  a broker  had  usually  signed  policies  of 
insurance  for  another  person,  or  an  agent  was  in  the  liabit 
of  drawing  bills  on  another,  tlic  authority  was  impdied  from 
the  fact  that  the  principal  hud  assumed  and  ratified  the 
acts ; and  he  was  held  bound  by  a repetition  of  such  nets, 
where  there  was  no  proof  of  notice  of  any  revocation  of 
the  power,  or  of  collusion  l)ciween  a third  party  and  the 
agent.''  It  is  the  prior  conduct  of  the  principal  that  afibrds 
just  ground  to  infer  a continuance  of  the  agency  in  that 
particular  business  ; and  the  rule  is  founded  on  obvious  prin- 
ciples of  justice  and  policy.  It  was  familiar  to  the  Roman 
law,°  and  is  etjually  so  in  tlic  law  of  modern  Europe,  aud 
in  the  jurisprudence  of  this  country.'l  Emerigon  states  an 
interesting  case  within  his  experience,  of  the  presumption  of 
ratification  of  an  act,  from  omission  in  due  season  to  dissent 
from  it.  A merchant  of  Palermo  wrote  to  a house  at  Mar- 
seilles, that  he  had  shipped  goods  consigned  to  them,  to  be 
sold  on  his  account.  The  ship  being  out  of  time,  the  con- 
signees at  Marseilles  caused  the  cargo  to  be  insured  on  ac- 
count of  their  friend  at  P.alermo,  and  gave  him  advice  of  it. 
He  received  the  letter,  and  made  no  reply,  and  the  vessel 
arriving  safe,  he  refused  to  account  for  the  premium  paid 
by  the  consignees,  under  the  pretence  they  had  insured 
without  orders.  But  the  reception  of  the  letter,  and  the 
subsequent  silence,  were  deemed  by  the  law  merchant 
equivalent  to  a ratification  of  the  act.  At  this  day,  and 


o Hazard  V.  Treadwell,  I Sir.  Rrp.  506.  Rusby  v.  Scarlett,  5 
Etp.  Rep.  76.  Tudd  V.  Kubmsoii,  1 Ryan  S{  Moody' i Rrp.  217. 

b Neal  v.  Irving,  1 Rap.  Rep.  61.  IIooo  V.  OxJey,  1 IVatU.  U.  S. 
Rep.  19.  ^ 

e Dig.  17.  1.  6.  2.  JHd.  50.  17.60. 

d Emerigon,  Trade  des  Atturances,  tom.  i.  144.  Nickson  v. 
Broliaii,  10  Mod.  Rep.  109.  Williams  v.  Mitchell.  17  .Va«.  Rep. 
93.  Bryan  v.  Jackson,  4 Curia.  Rep.  2H8. 
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with  ns«  the  authority  would  be  implied  from  the  duty  of 
the  consignee,  without  the  aid  of  the  subsequent  silence, 
provided  the  previous  course  of  dealing  between  the  parties 
had  been  such  as  to  warrant  the  expectation.*  The  ground 
taken  at  Marseilles  was  undoubtedly  sufficient;  and  it  is  a 
very  ckar  and  salutary  rule  in  relation  to  agencies,  that 
where  the  principal,  with  knowledge  of  all  the  facts,  adopts 
or  acquiesces  in  the  acts  done  under  an  assumed  agency,  he 
cannot  be  heard  afterwards  to  impeach  them,  under  the  pre- 
tence that  they  were  done  without  authority,  or  even  con- 
trary to  instructions.  Omnit  ratihabilio  mandato  aquipa- 
ratur.  When  the  principal  is  informed  of  what  has  been 
done,  he  most  dissent,  and  give  notice  of  it  in  a reasonable 
time  ; and  if  he  does  not,  his  assent  and  ratification  will  be 
presumed.*’  Semper  qui  non  prohibet  pro  *e  tntervensre, 
tnandare  crediiur. 

The  Roman  law  would  oblige  a person  to  indemnify  an 
assumed  agent,  acting  without  authority,  and  without  any 
assent  or  acquiescence  given  to  the  act,  provided  it  was  an 
act  necessary  and  useful  at  its  commencement.^  But  the 
English  law  has  never  gone  to  that  extent ; and,  therefore, 
if  A.  owes  a debt  to  B.,  and  C.  chooses  to  pay  it  without 
anthority,  the  law  will  not  raise  a promise  in  A.  to  indemnify 


a BuUer,  J.,  in  Wallace  v.  Tellfair,  2 Tern  Rep.  188.  n.  Smith 
V.  Lascellcs,  Ibid. 

b Towle  V,  Stevenson,  1 Johne.  Cne.  1 10.  Cairns  & Lord  r. 
Bleecker,  12  Johne.  Rep,  300.  Erick  v.  Johnson,  6 Maee.  Rep.  193. 
Frothingham  v.  Haley,  3 Ibid.  70.  Clement  v.  Jones,  12  Ibid.  CO. 
Shaw  V.  Nudd,  8 Pick.  Rep.  9.  Jderlin,  Qveelione  de  Droit,  vol.  i.  482. 

s Dig.  3.  5.  45.  Ibid.  3.5.  10.  I.  The  JVegotiorum  Geelio,  ac- 
cording to  the  civilians,  is  a species  of  spontaneous  factory,  or  an  in- 
terference by  one  in  the  affairs  of  another,  in  his  absence,  from  bene- 
volence or  friendship,  and  without  authority.  He  acquires  no  right 
of  property  by  means  of  the  interference,  and  he  is  strictly  bound,  not 
only  to  good  faith,  but  to  ordinary  care  and  diligence  ; and  in  some 
cates  he  is  held  responsible  for  the  slightest  neglect.  Jonee  on  Bail- 
tneni,  37.  1 Bell  e Com.  2C9.  Polhier.  .dpp.  du  Qteaei-  Control  JTe- 

golionm  Oeslorum,  No.  208,  209,  210.  Nelson  v.  Macinloeh,  1 
Slarkit't  Rep.  237. 
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C. ; for  if  that  were  so,  it  would  be  ia  the  power  of  C.  to 
make  A.  his  debtor  nolens  volens.*  If  there  be  any  relation 
between  the  parties,  a payment  without  authority  may  be 
binding  on  the  person  for  whose  use  it  was  made,  if  it  be 
made  under  the  pressure  of  a situation  in  which  one  party 
was  involved  by  the  other’s  breach  of  faith.  A surety, 
from  his  relation  to  the  principal  debtor,  has  an  interest, 
and  a right  to  see  that  the  debt  be  paid  ; and  if  he  pays  to 
relieve  himself,  it  is  money  paid  to  and  for  the  use  of  the 
other.”  So,  in  the  case  mentioned  by  Lord  Kenyon,^  from 
Rolls' s Abridgment,  where  a party  met  to  dine  at  a tavern, 
and  all  except  one  went  away  after  dinner  without  paying 
their  quota  of  the  tavern  bill,  and  the  one  remaining  paid 
the  whole  bill ; he  was  held  entitled  to  recover  from  the 
others  their  aliquot  proportions.  The  recovery  must  have 
been  upon  the  principle,  that  as  a special  association  they 
stood  in  the  light  of  sureties  for  each  other,  and  each  was 
under  an  obligation  to  see  that  the  bill  was  paid. 

II.  Of  the  poiDcr  and  duty  of  agents. 

An  agent  who  is  intrusted  with  general  powers,  must  ex.- 
ercise  a sound  discretion,  and  he  has  all  the  implied  powers 
which  are  within  the  scope  of  the  employment.  A power 
to  settle  an  account,  implies  the  right  to  allow  payments 
already  made.  If  he  be  an  empowered  agent  in  a particu' 
lar  transaction,  he  is  not  bound  to  go  on  and  do  all  other 
things  connected  with,  or  arising  out  of  the  case ; for  the 
principal  is  presumed  to  have  his  attention  awakened  to 
every  thing  not  within  the  specific  charge.'*  If  his  powers 


a Lord  Kenyon,  8 Term  Rep.  310.  Story,  J.,  S Mcuon't  Rep. 
400. 

b Exall  r.  Partridge,  8 Term  Rep,  308. 
c Ibid.  614. 

d Dubreuil  v.  Rouzan,  13  Marlin'e  Lome.  Rep.  158.  Hodge  v. 
Dureford,  Ibid.  100.  But  the  negatiorum  gulor  of  the  civil  law,  who 
interferes  where  the  interest  of  hia  principal  docs  not  positively  re- 

Vol..  11.  7P 
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are  special,  and  limited,  he  must  strictly  follow  them.  If 
A.  authorires  B.  to  buy  an  estate  for  him  at  50  dollars  per 
acre,  and  he  gives  51  dollars  an  acre,  A.  is  not  bound  to 
pay  that  price;  but  the  better  opinion  is,  that  if  B.  offers 
to  pay  the  excess  out  of  bis  own  pocket,  A.  is  then  bound  to 
take  the  estate.  This  case  is  stated  in  the  civil  law,  and 
the  most  equitable  conclusion  among  the  civilians  is,  that  A. 
is  bound  to  take  the  estate  at  the  price  he  prescribed.  Ma- 
jori  summit  minor  inesl.*-  So,  where  an  agent  was  directed 
to  cause  a ship  to  be  insured  at  a premium  not  exceeding 
three  |>er  cent.,  and  the  agent,  not  being  able  to  eflect  in- 
surance at  that  premium,  gave  three  and  a quarter  per  cent. ; 
the  assured  refused  to  reimburse  any  part  of  the  premium, 
under  the  pretence  that  his  correspondent  had  exceeded  his 
orders;  but  the  French  admiralty  decreed,  that  he  should 
refund  the  three  per  cent. ; and  Valin  thinks  they  might 
have  gone  further,  and  made  him  pay  the  quarter  percent. 
ex  bono  eltiijuo;  because,  he  says,  it  is  permitted,  in  the 
usage  of  trade,  for  factors  to  go  a little  beyond  their  orders, 
when  they  are  not  very  precise  and  absolute.'’  The  decree 
was  undoubtedly  correct,  and  the  injustice  of  the  defence 
disturbed  in  sonic  degree  the  usually  accurate  and  severe 
judgment  of  Valin. 

If  the  agent  executes  the  commission  of  his  principal  in 
part  only,  as  if  he  be  directed  to  purchase  fifty  shares  of 
bank  slock,  and  he  pnrehases  thirty  only,  or  if  he  be  di- 
rected to  cause  2,000  dollars  to  he  insured  on  a particular 
ship,  and  he  efl'ccis  an  insurance  for  1,000  dollars,  and  no 
more,  it  then  becomes  a (picstlnn,  whether  the  principal  be 
bound  to  lake  the  stock,  or  pay  the  premium.  The  princi- 
pal may  perhaps  be  bound  to  the  extent  of  the  execution  of 


<|uirc  it,  must  do  every  thing  necCBsanly  dependent  on  llie  busincsn 
he  comiiicnees,  ilioiigli  not  within  the  order  or  knowledge  of  the  per- 
fcun  for  whom  it  i.  liunsiCui!. 

a /nrt.  3.  27.  C.  J-in  irrr,  (ur  liul.  h.  t.  Potkier,  Traitedu  Cm- 
trnl  dt  .Handal,  .No.  PI.  SO. 

6 P'diti,  Com.  J«r  I Urd.  tic  ta  Jlcr.  tola,  a.  32,  33. 
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the  commission  in  tliis  case,  though  it  has  not  been  exe- 
cuted to  the  utmost  extent;  and  this  seems  to  have  been 
the  conclusion  of  the  civil  law.'^  But  a distinction  is  to  be 
made  according  to  the  nature  of  the  subject.  If  a power 
be  given  to  buy  a house,  with  an  adjoining  wharf  and  store, 
and  the  agent  buys  the  house  only,  the  principal  would  not 
be  bound  to  take  the  house,  for  the  inducement  to  the  pur- 
chase has  failed.  So,  if  he  be  instructed  to  purchase  the 
fee  of  a certain  farm,  and  be  purchases  an  interest  for  life 
or  years  only,  or  he  purchases  only  the  undivided  right  of  a 
tenant  in  common  in  the  farm;  in  these  cases  the  principal 
ought  not  to  be  bound  to  take  such  a limited  interest,  be- 
cause his  object  would  be  defeated.  It  might  be  otherwise, 
if  the  agent  was  directed  to  buy  a farm  of  150  acres,  and 
he  buys  one  corresponding  to  the  directions  as  nearly  as 
possible,  containing  140  acres  only.  The  Roman  lawyers 
considered  and  discussed  these  questions  with  their  usual 
sagacity  and  spirit  of  equity;  and  whether  the  principal 
would  or  would  not  be  bound  by  an  act  executed  in  pari 
only,  depends  in  a measure  upon  the  reason  of  the  thing, 
and  the  nature  and  object  of  the  purchase.*’ 

If  the  agent  does  what  he  was  authorized  to  do,  and 
something  more,  it  will  be  good,  as  we  have  seen,  so  far  as 
he  was  authorized  to  go,  and  the  excess  only  would  be  void. 
If  an  agent  has  a power  to  lease  for  twenty-one  years,  and 
he  leases  for  twenty-six  years,  the  lease,  in  equity,  would  be 
void  only  for  the  excess,  because  the  line  of  distinction 
between  the  good  execution  of  the  power  and  the  excess, 
can  be  easily  made.”  But,  at  law,  even  such  a lease  would 
not  be  good  pro  tanto,  or  for  the  twenty-one  years,  according 
to  a late  English  decision  in  the  K.  B.**  If,  however,  the 


a Dig.  17.  I.  33. 

b Ibid.  17.  I.  36.  PolAier,  TraiU  du  Conlral  dt  JdandeU,  No. 
95.  1 Lwermore  on  Iht  lyuB  of  Principal  and  .dgent,  100,  101. 

e Sir  Thomaa  Clarke,  in  Alexander  v.  Alexander,  2 Pet.  644. 
Campbell  v.  Leach,  .dmb.  Rep.  740.  Sugden  on  Powers,  545. 
d Roe  V.  Pridcaux,  10  Kasl’s  Rep.  158. 
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agent  does  a diflcTeiit  business  from  that  lie  was  authorized 
to  do,  the  principal  is  not  bound,  though  it  might  even  be 
more  advantageous  to  him  ; as,  if  he  was  instructed  to  buy 
such  a house  of  A.,  and  he  purchased  the  adjoining  house  of 
at  a better  bargain  ; or,  if  he  was  instructed  to  have  the 
ship  of  his  correspondent  insured,  and  he  insured  the  cargo. 
The  principal  is  not  bound,  because  the  agent  departed 
from  the  subject  matter  of  the  instruction.* 

Tliere  is  a very  important  distinction  on  this  subject  of 
the  powers  of  an  agent,  between  a general  agent  and  one 
appointed  fur  a special  purpose.  The  acts  of  a general 
agent,  or  one  whom  a man  puts  in  his  place  to  transact  all 
his  business  of  a particular  kind,  will  bind  his  principal,  so 
long  as  he  keeps  within  the  general  scope  of  his  authority, 
though  he  may  act  contrary  to  his  private  instructions ; and 
the  rule  is  necessary,  to  prevent  fraud,  and  encourage  confi- 
dence in  dealing.  But  an  agent,  constituted  for  a particu- 
lar purpose,  and  under  a limited  power,  cannot  bind  his 
principal  if  he  exceeds  his  power. ’’  The  special  authority 


a Dig,  17.  1.  5.  2.  Polhitr,  TraiU  du  Contrat  de  Mimdat,  No. 
97.  Groliutyde  Jure  n.S(  P.h.2.  c,  16.  b.  2 1.,  says,  that  the  famous 
question  stated  by  Auhis  Gellius,  whether  an  order  or  commission 
might  bo  executed  by  a method  equally  or  more  advantageous  than 
the  one  prescribed,  might  easily  be  answered,  by  considering  whether 
what  was  prescribed  was  under  any  precise  form,  or  only  with  some 
general  view  that  might  be  elfccted  as  well  in  some  other  way.  If 
the  latter  did  not  clearly  apjmar,  wo  ought  to  follow  the  order  with 
punctuality  and  precision,  and  not  interpose  our  own  judgment  when 
it  had  not  been  required. 

h Munn  v.  Commission  Company,  15  Johns.  Rep.  44,  Beals 
V.  Allen,  18  Ibid.  363.  Thompson  v.  Stewart,  3 Conn.  Rep. 
172.  Andrews  v.  Kneeland,  6 Couten's  Rep.  324.  BuUer,  J.,  3 
7>rm  Rep.  762.  Lord  Loughborough,  in  Howard  v.  Baillie,  2 H. 
Blacks,  Rep.  618.  East  India  Company  v,  Hensley,  1 Esp.  Rep.  III. 
Allen  V.  Ogden,  H'harlon’s  Dig.tit.  Jlgenl  ajid  Factor,  A.  1.  Blane 
V.  Proudht,  3 Call.  Rep.  207,  If  possession  of  goods  be  given  for 
a epecific  purpose,  as  to  a carrier  or  wharfinger,  the  property  is  not 
changed  by  the  sale  of  such  a bailee,  and  the  owner  may  recover 
them  from  the  bonafule  buyer.  Wilkinson  v.  King,  2 Camph.  JV.  P. 
Rep.  335. 
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must  be  strictly  pursued ; and  whoever  deals  with  an  agent 
constituted  for  a special  purpose,  deals  at  his  peril,  when  the 
agent  passes  the  precise  limits  of  his  power.  Thus,  where 
the  holder  of  a bill  of  exchange  desired  A.  to  get  it  dis- 
counted, but  positively  refused  to  endorse  it,  and  A.  pro- 
cured it  to  be  endorsed  by  B.,  it  was  held,  that  the  original 
holder  was  not  bound  by  the  act  of  A.,  who  was  a special 
agent  under  a limited  authority  not  to  endorse  the  bill.* 
So,  in  the  case  of  Batty  v.  Carswell,^  A.  anthoriced  B.  to 
sign  his  name  to  a note  for  250  dollars,  payable  in  six 
months,  and  he  signed  one  payable  in  sixty  days  ; and  the 
court  held,  that  A.  was  not  liable,  because  the  special 
authority  was  not  strictly  pursued.  On  the  other  hand,  if 
the  servant  of  a horse  dealer,  and  who  sells  for  him,  but 
with  express  instructions  not  to  warrant  us  to  soundness, 
and  he  does  warrant,  the  master  is  held  to  be  bound ; 
because  the  servant,  having  a general  authority  to  sell, 
acted  within  the  general  scope  of  his  authority,  and  the 
public  cannot  be  supposed  to  be  acquainted  with  the 
private  conversations  between  the  master  and  servant.* 
So,  if  a broker,  whose  business  it  is  to  buy  and  sell 
goods  in  his  own  name,  be  intrusted  by  a merchant  with 
the  possession  and  apparent  control  of  his  goods,  it  is  an 
implied  authority  to  sell,  and  the  principal  will  be  concluded 
by  the  sale.  There  would  be  no  safety  in  mercantile  deal- 
ings if  it  were  not  so.  If  the  principal  sends  his  goods  to  a 
place  where  it  is  the  ordinary  business  of  the  person  to  whom 
they  are  confided  to  sell,  a power  to  sell  is  implied.  If  one 
send  goods  to  an  auction  room,  it  is  not  to  be  supposed 
they  were  sent  there  merely  for  safe  keeping.  The  princi- 
pal will  be  bound,  and  the  purchaser  safe,  by  a sale  under 
those  circumstances.'’ 


o Fenn  v.  Harrison,  3 Term  Rep.  757. 
b 2 Johns,  Rep,  48, 

c Ashhurst,  J.,in  3 Term  Rep.  757.  Bailey,  J.,  in  15  East's  Rep. 
45. 

d Pickering  v.  Busk,  15  East's  Rep.  38. 


. ft  . 
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The  presumption  of  an  authority  to  sell  in  these  cases, 
is  inferred  from  the  nature  of  the  business  of  the  agent;  and 
it  fails  when  the  case  will  not  warrant  the  presumption  of 
his  being  a common  agent  for  the  sale  of  property  of 
that  description.  If,  therefore,  a person  intrusts  his  watch 
to  a watchmaker  to  be  repaired,  the  watchmaker  is  not  ex- 
hibited to  the  world  as  owner,  and  credit  is  not  given  to 
him  as  such  merely  because  he  has  possession  of  the  watch, 
and  the  owner  would  not  be  bound  by  his  sale.* 

A factor  or  merchant  who  buys  or  sells  upon  commission, 
or  as  an  agent  for  others,  for  a certain  allowance,  may  sell 
on  credit,  without  any  special  authority  for  that  purpose.** 
It  is  the  well  settled  usage,  that  such  an  agent  may  sell  in 
the  usual  way,  and,  consequently,  he  may  sell  on  credit 
without  incurring  risk,  provided  he  be  not  restrained  by  his 
instructions,  and  docs  not  unreasonably  extend  the  term  of 
credit,  and  provided  he  uses  due  diligence  to  ascertain  the 
solvency  of  the  purchaser.**  But  the  factor  cannot  sell  on 
credit  in  a case  in  which  it  is  not  the  usage,  as  the  sale  of 
stock,  for  instance,  unless  he  be  expressly  authorized,  be- 
cause this  would  be  to  sell  in  an  unusual  manner.**  Nor 
can  he  bind  his  principal  to  other  modes  of  payment. 


a Lord  Ellenborough,  15  Enst’t  Rep.,  supra. 

5 An  agent  is  a nomen  grneralissimum,  and  includes  factors  and 
brokers,  who  arc  only  a special  class  of  agents.  A factor  is  distin- 
guished from  a broker,  by  being  intrusted  by  others  with  the  pos- 
session and  apparent  ownership  of  properly,  and  he  is  generally  the 
correspondent  of  a foreign  house.  A broker  is  employed  merely  in 
the  negotiation  of  mercantile  contracts. 

c Van  Allen  v.  Vanderpool,  6 Johns.  Rep.  69.  Goodenow  v.  Ty- 
ler, 1 Matt.  Rep.  36.  James  & Shoemaker  v.  M'Credie,  1 Bai/t 
S.  C.  Rep.  294.  Emery  v.  Gerbier,  and  other  cases,  cited  in  Whar- 
ton's Ihg.  if  Penn.  Rep.  tit.  Jlgent  and  Factor,  A.  2.  fiurrill  V. 
Phillips,  I Gall.  Rep.  360.  Willcs,  Ch.  J.,  in  Scott  v.  Sunnan,  Wil- 
let’  Rep.  400.  Chambre,  J.,  in  Houghton  v.  Mathews,  3 Bo$.  S( 
Pull.  489.  Levcrick  v.  Meigs,  1 Coietn't  Rep.  645.  Greenly  v. 
Bartlett,  I Oreenleaf't  Rep.  172. 
d Wiltshire  v.  Sims,  1 Campb.  A'.  P.  Rep.  258. 
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than  a payment  in  money  at  the  time  of  sale,  or  on  the 
usual  credit.  If  a factor,  at  the  expiration  of  the  credit 
given  on  a sale,  takes  a note  payable  to  himself  at  a future 
day,  he  makes  the  debt  his  own.'*  He  cannot  bind  his  prin- 
cipal to  allow  a set-off  on  the  part  of  the  purchaser. '*  If 
the  factor,  in  a case  duly  authorized,  sells  on  credit,  and 
takes  a negotiable  note,  payable  to  himself,  the  note  is  taken 
in  trust  for  his  principal,  and  subject  to  his  order ; and  if 
the  purchaser  should  become  insolvent  before  the  day  of 
payment,  the  circumstance  of  the  factor  having  taken  the 
note  in  his  own  name,  would  not  render  him  personally 
responsible  to  his  principal."  Even  if  the  factor  should 
guaranty  the  sale,  and  undertake  to  pay  if  the  purchaser 
failed,  or  should  sell  without  disclosing  his  principal,  the 
note  taken  by  him  as  factor  would  still  belong  to  the  prin- 
cipal, and  he  might  waive  the  guaranty,  and  claim  possession 
of  the  note,  or  give  notice  to  the  purchaser  not  to  pay  it  to 
the  factor.  In  such  a case,  if  the  factor  should  fail,  the 
note  would  not  pass  to  his  assignees,  to  the  prejudice  of  his 
principal  ; and  if  the  assignees  should  receive  payment 
from  the  vendee,  they  would  be  responsible  to  the  prin- 
cipal ; for  the  debt  was  not  in  law  due  to  them,  but  to 
the  principal,  and  did  not  pass  under  the  assignment.'* 
The  general  doctrine  is,  that  where  the  principal  can  trace 
his  property  into  the  hands  of  an  agent  or  factor,  he  may 
follow  either  the  identical  article,  or  its  proceeds,  into  the 
possession  of  the  factor,  or  of  his  legal  representatives  or 
assignees,  unless  they  should  have  paid  away  the  same  in 
their  representative  character,  before  notice  of  the  claim  of 


a Ilostncr  V.  Beebo,  14  Martin’t  LouU.  Rep.  368. 
b Guy  V.  Oakloy,  13  Johiu.  Rep.  332. 

c Mossier  v.  Amery,  1 Yealet'  Rep.  o40.  Goodenow  v.  Tyler,  7 
Mu!.  Rep.  36.  Scott  V.  Surtnan,  lYilles'  Rep.  100. 

d Godfrey  v.  Fiirzo,  3 R.  IFme.  Rep.  185.  Ex  parte  Dumas,  1 
Rep.  234.  Tooke  v.  HolliiijTswortli,  5 Term  Rep.  226.  Gar- 
rett V.  Cullum,  cited  in  Scott  v.  Siirninii,  fVUUt'  Rep.  405.,  and  also 
by  Chatnbre,  J.,  in  3 Rut.  i,-  Tull.  400.  Kip.  v.  Bank  of  N.  V.,  10 
Johnt.  Rep.  63.  Tliompsoii  v.  I’erkius.  3 JHtuon't  Rep.  232. 
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the  principal.*  The  same  rule  applies  to  the  case  of  a 
banker,  who  fails)  possessed  of  his  customer’s  property.  If 
it  be  distinguishable  from  his  own,  it  does  not  pass  to  his 
creditors,  but  may  be  reclaimed  by  the  true  owner,  subject 
to  the  liens  of  the  banker  upon  it.'’ 

Though  payment  to  a factor,  for  goods  sold  by  him,  be 
valid,  the  principal  may  control  the  collection,  and  sue  for 
the  price  in  his  own  name,  or  for  damages  for  non-perform- 
ance of  the  contract ; and  it  is  immaterial  whether  the  agent 
was  an  auctioneer  or  a common  factor.* 

There  are  some  cases  in  which  a factor  sells  on  credit  at 
his  own  risk.  When  he  acts  under  a del  credere  commis- 
sion, for  an  additional  premium,  he  becomes  liable  to  his 
principal  when  the  purchase  money  falls  due ; for  he  is  sub- 
stituted for  the  purchsiser,  and  is  bound  to  pay,  not  condi- 
tionally, but  absolutely,  and  in  the  first  instance.  The 
principal  may  call  on  him  without  first  looking  to  the  actual 
vendee.  This  is  the  language  of  the  case  of  Grove  v.  Du- 
hois,'^  and  it  seems  to  have  been  adopted  and  followed  in 
Leverick  v.  Meigs ;®  and  yet  there  is  some  difficulty  and 
want  of  pregsion  in  the  cases  on  the  subject.  It  is  said, 
that  a factor  under  a del  credere  commission,  is  a guarantor 
of  the  sale,  and  that  the  notes  he  takes  from  the  purchaser 
belong  to  bis  principal,  equally  as  if  he  had  only  guarantied 
them.  If  he  sells  under  a del  credere  commission,  he  is  to 
be  considered,  as  between  himself  and  the  vendee,  as  the 
sole  owner  of  the  goods ; and  yet  he  is  considered  only  as 
a surety.'  In  some  late  cases  in  the  C.  B.  in  £ng- 


a Veil  V.  Hitcbel,  4 Wath.  Cir.  Rep.  105.  Taylor  v.  Plumer, 
3 Maule  (f  Selio.  562. 

b Walker  v.  Burnell,  Doug.  Rep.  303.  Bryson  v.  Wylie,  1 Bo*. 
t(  Pull.  83.  Bolton  V.  Puller,  Ibid.  539.  In  the  case  of  Sargeant,  t 
Rote'*  Rep.  153.  Parke  v.  Eliason,  I EatV*  Rep.  544. 
c Girard  v.  Taggart,  5 Serg.  If  Rawle,  19. 
d 1 Term  Rep.  112. 

< 1 Cowen't  Rep.  645. 

/ Chambre,  J.,  3 Bo*.  If  Pull.  489.  Thompson  v.  Perkins,  3 
Mruon'*  Rep.  232. 
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land,*  the  doctrine  of  the  case  of  Grove  v.  Dubois  was  mncb 
questioned  ; and  it  was  considered  to  be  a vexata  queestio, 
whether  a del  credere  commission  was  a contract  of  guaranty 
merely  on  default  of  the  vendee,  or  one  altogether  dis- 
tinct from  it,  and  not  requiring  a previous  resort  to  the 
purchaser.*’ 

Though  a factor  may  sell  and  bind  his  principal,  he 
cannot  pledge  the  goods  as  a security  for  his  own  debt,  not 
even  though  there  be  the  formality  of  a bill  of  parcels  and 
a receipt.  The  principal  may  recover  the  goods  of  the 
pawnee ; and  his  ignorance  that  the  factor  held  the  goods 
in  the  character  of  factor,  is  no  excuse.  The  principal 
is  not  even  obliged  to  tender  to  the  pawnee  the  balance 
due  from  the  principal  to  the  factor  : for  the  lien  which  the 
factor  might  have  had  for  such  balance  is  personal,  and 
cannot  be  transferred  by  his  tortious  act,  in  pledging  the 
goods  for  his  own  debt.  Though  the  factor  should  barter 
the  goods  of  his  principal,  yet  no  property  passes  by  that 
act,  any  more  than  in  the  case  of  pledging  them,  and  the 
owner  may  sue  the  innocent  purchaser  in  trover.*  The 
doctrine  that  a factor  cannot  pledge,  is  sustained  so  strictly, 
that  it  is  admitted  he  cannot  do  it  by  endorsement  and  de- 
livery of  the  bill  of  lading,  any  more  than  by  delivery  of 
the  goods  themselves.'^  To  pledge  the  goods  of  the  prin- 
cipal, is  beyond  the  scope  of  the  factor’s  power ; and  every 


a Gall  V.  Comber,  7 Taunt.  Rep.  558.  Pecle  v.  Northcote, 
ibid.  478. 

b The  liability  of  a factor  to  his  principal  for  the  proceeds  of  sales 
made  by  him  under  a del  credere  commission,  is  not  affected  by  the 
statute  of  frauds ; fur  the  undertaking  is  original,  and  not  collateral. 
Swan  V.  Nesmith,  7 Pink.  Rep.  230.  The  correct  legal  import  of  a 
del  credere  engagement,  says  Mr.  Bell,  is  an  engagement  to  be  an- 
swerable, as  if  the  person  so  binding  himself  was  the  proper  debtor. 
1 BelCi  Com.  378. 

e Guerreiro  v.  Peile,  3 Bamic.  Jlld.  616. 
d Martini  v.  Coles.  1 Jl/a«/e  fy  Seltc.  140.  Sliipley  v.  Kymcr, 
Ibid.  484.  Graham  v.  Dyster,  6 Ibid.  I. 

VoL.  II.  79 
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attempt  to  do  it,  under  colour  of  a sale,  is  tortious  and 
void.  If  the  pawnee  will  call  for  the  letter  of  advice,  or 
make  due  inquiry  as  to  the  source  from  whence  the  goods 
came,  he  can  discover  (say  the  cases)  that  the  possessor 
held  the  goods  as  factor,  and  not  as  vendee  ; and  he  is 
bound  to  know,  at  his  peril,  the  extent  of  the  factor’s 
power.*  There  may  be  a question,  in  some  instances, 
whether  the  res  gesta  amounted  to  a sale  on  the 
part  of  the  factor,  or  was  a mere  deposit  or  pledge 
as  collateral  security  for  his  debt.  But  when  it  appears 
that  the  goods  were  really  pledged,  it  is  settled,  that  it  is  an 
act  beyond  the  authority  of  the  factor,  and  the  principal 
may  look  to  the  pawnee.  There  is  an  exception  to  the 
rule  in  the  case  of  negotiable  paper,  for  there  possession 
and  property  go  together,  and  carry  with  them  a disposing 
power.  A factor  may  pledge  the  negotiable  paper  of  bis 
principal  as  a security  for  his  own  debt,  and  it  will  bind  the 
principal,  unless  he  can  charge  the  party  with  notice  of  the 
fraud,  or  of  want  of  title  in  the  agent.'’ 

But  though  the  factor  cannot  pledge  the  goods  of  his 
principal  as  his  own,  he  may  deliver  them  to  a third  person 
for  his  own  security,  with  notice  of  his  lien,  and  as  his 
agent,  to  keep  possession  for  him.  Such  a change  of  the 
lien  docs  not  devest  the  factor  of  his  right,  for  it  is,  in  effect, 
a continuance  of  the  factor’s  possession.®  So,  if  a factor, 
having  goods  consigned  to  him  for  sale,  should  put  them 


a Patterson  v.  Tash,  2 Str.  Rrp.  II7S.  Daubigny  v.  Duval,  5 
TVnn  itep.  C04.  Dc  Bouchout  v.  GoWsmid,  5/  «.  2li.  JDCom- 
bie  V.  Davies,  7 Emi  t Jiep.  5.  Martini  v.  Coles,  1 M>iulc  6(  Stlir. 
I-IO.  Fielding  V.  Kymcr,  2 Brad,  Bing.  639.  Kinder  v.  Stmw, 
2 Maff.  Rep.  'HO".  Van  Araringc  v.  I’enbody,  1 A/o-ton  f ifip. -110. 
Bowie  V.  Nopicr,  1 .M  CnTd'i  flrji.  1. 

b Collins  V.  Marlin,  I Pnt.  tf  Bull.  618.  Trciittol  v.  Barandon. 
8 Tavnt.  7?<-p.  100.  GoM  oiyd  v.  Gadcn.  in  Chancery,  and  cited  in 
Collins  V.  Martin. 

c M‘Combio  v.  Davies.  7 Eoit't  Btp.  r,.  Urquliart  v.  M'lvgr,  4 
Johns.  Rep.  103. 
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into  the  hands  of  an  auctioneer,  or  commission  merchant 
connected  with  the  auctioneer  in  business,  to  be  sold,  the 
auctioneer  may  safely  make  an  advance  on  the  goods  for 
purposes  connected  with  the  sale,  and  as  part  payment  in 
advance,  or  in  anticipation  of  the  sale,  according  to  the 
ordinary  usage  in  such  cases.*  But  if  the  goods  be  put 
into  the  hands  of  an  auctioneer  to  sell,  and,  instead  of  ad- 
vancing money  upon  them  in  immediate  reference  to  the 
sale  according  to  usage,  the  auctioneer  should  become  a 
pawnbroker,  and  advance  money  on  the  goods  by  way  of 
loan,  and  in  the  character  of  pawnor  instead  of  seller,  he 
has  no  lien  on  the  goods.  It  may  be  diflicult,  perhaps, 
to  discriminate  in  all  cases  between  the  two  characters.  It 
will  be  a matter  of  evidence,  and  of  fact,  under  the  circum- 
stances. The  distinction  was  declared  in  Martini  v.  Colet,^ 
and  it  was  observed  in  that  case,  that  it  would  have  been  as 
well  if  the  law  had  been,  that  where  it  was  equivocal  whether 
the  party  acted  as  principal  or  factor,  a pledge  in  a case 
free  from  fraud  should  be  valid.  To  guard  against  abuse 
and  fraud,  it  is  admitted,  that  if  the  factor  be  exhibited  to 
the  world  as  owner,  with  the  assent  of  his  principal,  and  by 
that  means  obtains  credit,  the  principal  will  be  liable.  It 
was  suggested,  in  the  case  last  mentioned,  that  perhaps  if  a 
consignment  of  goods  to  a factor  to  sell,  be  accompanied 
with  a bill  drawn  on  the  factor  for  the  whole  or  part  of  the 
price  of  the  consignment,  an  advance  to  take  up  the  bill  of 
the  consignor  and  appropriated  to  that  end,  might  be  con- 
sidered as  an  advance  under  the  authority  given  by  the 
principal,  so  as  to  bind  him  to  a pledge  by  the  factor  for 
that  purpose.  But  in  Graham  v.  Dyster,^  it  was  decided 


a Lausaatt  v.  Lippincott,  6 Serg.  t{  Raxele,  386. 
b I Maute  Setw,  1 *10. 

c 2 Sinrkie's  Rep.2l.  If,  Ijowever,  the  owner  arms  the  factor 
with  such  indicia  of  property,  ns  to  eriable  him  to  deal  with  it  as  hia 
own,  and  mislead  otliers,  the  factor  in  that  case  can  bind  the  proper- 
ty by  pledging  it.  Boyson  v.  Coles,  6 MeudtSs  Seltc.  14. 
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by  the  K.  B.,  that  though  the  principal  drew  upon  his 
factor  for  the  amount  of  the  consignment,  and  the  goods 
were  sent  to  the  factor  to  be  dealt  with  according  to  his 
discretion,  the  factor  could  not  pledge  the  goods,  even  in 
that  case,  to  raise  money  to  meet  the  bills.  This  was  a 
very  hard  application  of  the  general  rule  ; and  the  cases  go 
so  far  as  to  hold,  that  though  there  should  be  a request 
of  the  consignor  accompanying  the  consignment,  that  his 
agent,  the  consignee,  will  make  remittances  in  an- 
ticipation of  sales,  that  circumstance  does  not  give  an 
authority  to  pledge  the  goods  to  raise  money  for  the  remit- 
tance.* In  the  last  case  referred  to,  and  which  was  so  late 
as  1824,  the  judges  of  the  K,  D.  expressed  themselves  deci- 
dedly in  favour  of  the  policy  and  expediency  of  the  general 
rule  of  law,  that  a factor  cannot  pledge.  They  considered 
it  to  be  one  of  the  greatest  safeguards  which  the  foreign 
merchant  had  in  making  consignments  of  goods  to  England ; 
and  that,  as  a measure  of  policy,  the  rule  ought  not  to  be 
altered.  It  operated  to  increase  the  foreign  commerce  of 
the  kingdom,  and  was  founded,  it  was  said,  upon  a very 
plain  reason,  vii.  that  he  who  gave  credit  should  be  vigi- 
lant in  ascertaining  whether  the  party  pledged  had,  or  had 
not,  authority  so  to  deal  with  the  goods,  and  that  the 
knowledge  might  always  be  obtained  from  the  hill  of  lading 
and  letters  of  advice,'* 


I ■ I , 

a Queiroz  v.  Trueman,  3 lianiw.  (f  Cress.  342. 
b Ch.  J.  Best,  in  Williams  t.  Barton,  3 liing.  Rep.  139.,  expressed 
himself,  on  the  other  hand,  strongly  in  favour  of  the  policy  of  allow- 
ing a pawnee  of  goods  to  hold  against  the  real  owner,  who  |>crmitted 
the  pawnor  to  deal  with  the  property  as  if  it  was  his  own.  He  in- 
sisted that  the  old  law  on  this  subject  was  not  adapted  to  the  new 
state  of  things,  and  to  the  alterations  in  the  mode  of  carrying  on 
commerce.  The  rule  that  a factor  cannot  plcilge  the  goods  consign- 
ed to  him  for  sale,  even  for  bona  fide  advances,  in  tho  regular  course 
of  commercial  dealing,  originated  in  the  case  of  Patterson  v.  Tash, 
in  2 Sir,  Rep.  1178.,  which  was  a nin  prius  decision  of  Ch.  J.  Lee  ; 
though  it  has  been  suggested  that  the  report  of  that  case  was  inac- 
curate. In  the  year  1823,  the  merits  of  that  rule  were  discussod  in 
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Every  contract  made  with  an  agent,  in  relation  to  the 
business  of  the  agency,  is  a contract  with  the  principal,  pro- 
vided the  agent  acts  in  the  name  of  his  principal.  The 
party  so  dealing  with  the  agent  is  bound  to  his  principal  ; 


tlie  Itritish  parliament,  and  a statute  passed  in  July  of  that  year,  for 
the  better  protection  of  the  property  of  merchanU  and  othert,  tn  their 
Jenlingt  with  factore  and  agents,  by  which  a factor  was  authorized  to 
pledge,  to  a certain  extent,  the  goods  of  his  principal.  A great  deal 
may  be  properly  said  against  the  principle  of  the  rule  ; and  with  the 
exception  of  Kiigland,  it  is  contrary  to  the  law  and  policy  ofiall 
the  commercial  nations  of  Europe.  On  the  European  continent, 
possession  constitutes  title  to  movable  property,  so  far  as  to  secure 
honn  fitle  purchasers,  and  persons  making  advances  of  money  or  cre- 
dit on  tho  pledge  of  property  by  the  lawful  possessor.  There  may 
be  something  in  the  commercial  poUcy  of  the  rule  alluded  to  by  the 
English  judges;  hut  it  would  seem  to  bo  a conclusion  of  superior 
justice  and  wisdom,  that  a factor  or  commercial  agent,  clothed  by 
his  principal  with  the  apparent  symbols  of  ownership  of  property, 
should  be  deemed  tho  true  owner  in  res[>ect  of  third  persons,  deal- 
ing with  him  fairly  in  tho  course  of  business,  ns  purchasers  or  mort- 
gagees, and  under  an  ignorance  of  kisrcal  character. 

The  statute  law  of  New-York  has  recently  changed  the  former 
rule  of  tho  English  courts  on  this  subject.  By  tho  act  of  April 
ICth,  1030,  it  was  enacted,  that  the  person  in  whoso  name  goods 
were  shipped  should  bo  deemed  the  owner,  so  far  as  to  entitle  the 
consignee  to  a lien  thereon  for  his  advances  and  liabilities  for  the  use 
of  the  consignor,  and  for  moneys  or  securities  received  by  the  con- 
signor to  his  use.  But  the  lien  is  not  to  exist,  if  the  consignee  had 
previous  notice,  by  the  hill  of  lading  or  otherwise,  that  the  consignor 
was  not  the  actual  and  bona  fide  owner.  Eeery  factor  intrusted  with 
the  possession  of  any  bill  of  lading,  custom-house  permit,  or  ware- 
house keeper's  receipt  for  the  delivery  of  goods,  or  with  the  pos- 
session of  goods  for  sale  or  ns  security  for  advanses,  shall  be  deem- 
ed the  owner,  so  far  as  to  render  valid  any  contract  by  him  for  tlie 
sale  or  disposition  ihoreof,  in  whole  or  in  part,  for  moneys  advanced 
or  any  responsibility  in  writing  assumed  upon  tho  faith  thereof.  The 
true  owner  will  be  entitled  to  tho  goods  on  repayment  of  the  ad- 
vances, or  restoration  of  tho  security  given  on  the  deposit  of  the 
goods,  and  on  satisfying  any  lien  that  the  agent  may  have  thereon. 
Tho  act  docs  not  go  to  authorize  a common  carrier,  warehouse  keep- 
er, or  other  person  to  whom  goods  may  be  committed  for  transporta- 
tion or  storage,  to  sell  or  hypothecate  the  same.  Acts  of  fraud 
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and  the  principal,  and  not  the  agent,  is  bound  to  the  party. 
It  is  a general  rule,  standing  on  strong  foundations,  and 
pervading  every  system  of  jurisprudence,  that  where  an 
agent  is  duly  constituted,  and  names  his  principal,  and  con- 
tracts in  his  name,  the  principal  is  responsible  and  not  the 
agent.*  The  agent  becomes  personally  liable,  only  when 
the  principal  is  not  known,  or  where  there  is  no  responsible 
principal,  or  where  the  agent  becomes  liable  by  an  under- 
taking in  his  own  name,  or  when  he  exceeds  his  power.'*  If 
he  makes  the  contract  in  behalf  of  his  principal,  and  discloses 
bis  name  at  the  time,  lie  is  not  personally  liable,  not  even 
though  he  should  take  a note  for  the  goods  sold,  payable  to 
himself.*  But  if  a person  would  excuse  himself  from  re- 
sponsibility on  the  ground  of  agency,  he  must  show  that  he 
disclosed  his  principal  at  the  time  of  making  the  contract. 


committed  by  factors  or  agents,  in  breach  of  their  duty  in  that  cha- 
racter, are  punishable  as  misdemeanors. 

This  act  is  founded  chiefly  upon  the  provisions  of  the  British  sta- 
tute of  G Geo.  IV.  c.  94.,  passed  in  1'I25,  in  pursuance  of  tlie  recom- 
mendation contained  in  the  report  of  a select  committee  of  the  Bri- 
tish house  of  commons,  of  January,  18‘.i3.  So,  by  thcCiW  Code  of 
iMuiriana,  art.  3214,  eveiy  consignee  or  commission  agent,  who  haa 
made  advances  on  goods  consigned  to  him,  or  placed  in  his  hands 
to  be  sold  for  account  of  the  consignor,  has  a privilege  for  the 
amount  of  those  advances,  with  interest  and  charges,  on  tlie  value  of 
the  goods,  if  they  are  at  his  disposal,  in  his  stores,  or  in  a public 
warehouse,  or  if,  before  their  arrival,  he  can  show  by  a bill  of  la- 
ding or  letter  of  advice,  that  they  have  been  despatched  to  him. 

a Emerigon,  Traiti  des  A».  tom.  ii.  4G.G.  Lord  Krskine,  12  Vet. 
352.  Davis  V.  M'Arthur,  4 Grecnlenf’t  Rep.  82.  note.  Owen  v. 
Gooch,  £ Etp.  JV*.  P.  Rep.  5G1. 

b Thomas  v.  Bishop,  2 Sir.  Rep.  955.  Leadbitter  v.  Farrow,  fi 
Maule  S{  Setw.  345.  Dusenburyy.  Ellis,  ZJoknt.  Cat.  70.  Parker, 
Ch.  J.,  Stackpolo  v.  Arnold,  II  Matt.  Rep.  29.,  and  Hastings  v. 
I.overing,  2 Pick.  Rep.  221.  Hampton  v.  Speckcnagle,  9 Serg.  i( 
Raicle,  212. 

c Owen  V.  Gooch,  2 Etp.  R".  P.  Rep.  567.  Rathbonc  v.  Budlong, 

.Johnt.  Rep.\.  Goodenow  V.  Tyler,  7 .Wan.  fiep.  36.  Greelyr. 
Bartlett,  I Oreenleaft  Rep.  172.  Corlies  v.  Cununing,  6_Covien’$ 
Rep.  181. 
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and  that  he  acted  on  his  behalf,  so  as  to  enable  the  party 
with  whom  he  deals  to  have  recourse  to  the  principal,  in 
case  the  agent  had  authority  to  bind  him.*  And  if  the  agent 
even  buys  in  his  own  name,  but  for  the  benefit  of  his  prin- 
cipal, and  without  disclosing  his  name,  the  principal  is  also 
bound  as  well  as  the  agent,  provided  the  goods  come  to  his 
use.**  The  attorney  who  executes  a power,  as  by  giving  a 
deed,  must  do  it  in  the  name  of  his  principal ; for  if  he  exe- 
cutes it  in  his  own  name,  though  he  describes  himself  to  be 
the  agent  or  attorney  of  his  principal,  the  deed  is  held  to  be 
void  ; and  the  attorney  is  not  bound,  even  though  he  had 
no  authority  to  execute  the  deed,  when  it  appears  on  the 
face  of  it  to  be  the  deed  of  the  principal.®  But  if  the  agent 
binds  himself  personally,  and  engages  expressly  in  his  own 
name,  he  will  be  held  responsible,  though  he  should,  in  the 
contract  or  covenant,  give  himself  the  description  or  cha- 
racter of  agent.**  And  though  the  attorney,  who  acts  with- 
out authority,  but  in  the  name  of  the  principal,  be  not  per- 
sonally bound  by  the  instrument  be  executes,  if  it  contain 
no  covenant  or  promise  on  his  part,  yet  there  is  a remedy 


a Mauri  v.  Ilcflcrman,  t3  Johns.  Rep.  5S. 

6 Upton  V.  Gray,  2 GreerUen/'t  Rep.  373.  Thomson  v.  Daven- 
port, 9 Biirnv'.  Sf  Crett.  78. 

c Combes’  cose,  9 Co.  76.  Frontin  v.  Small,  2 Ltl.  Rat/m.  1418. 
Wilks  V.  Back,  2 Raet't  Rep.  142.  Bogart  v.  Do  Bussy,  6 Johns. 
Rep.  94.  Fowler  v.  Shearer,  1 Jtlass.  Rep.  14.  19.  Stinchfield  v. 
Little,  1 Oreenlea/'s  Rip.  231.  Hopkins  v.  Mehatty,  11  Serg.  Sf 
Ramie,  1*26.  Snuth  v.  I’erry,  1 Harr.  SfJV-IIen.  Rep.  106.  Harper 
V.  Hampton,  1 Harr,  6f  Johns.  Rip.  622.  In  the  Jhnerican  Jurist,  No. 
6.  71 — 85.,  there  is  a very  critical  examination  of  all  the  cases,  and 
eapecially  of  Combes'  case,  the  great  leading  case  for  the  doctrine  in 
the  text,  by  Mr.  Hoffman  of  naltimoro,  the  learned  mifhnr  of  the 
Legal  Outlines. 

d Appleton  V.  Binks,  5 £af('s  iJep.  148.  Forster  v.  Fuller,  6 
Rep.  .58.  Duvall  v.  Craig,  2 H'heai.  Rep.  68.  Tippets  v.  Walker, 
4 JHass.  Rep.  595.  White  v.  Skinner,  13  Johns.  Rep.  307.  Stone 
V.  Wood,  7 Cowen's  Rep.  463. 
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against  him  by  a special  action  upon  the  case,  for  assuming 
to  act  when  be  had  no  power.* 

When  goods  have  been  sold  by  a factor,  the  owner  is  en- 
titled to  call  upon  the  buyer  for  payment,  before  the  money 
is  paid  even  to  the  factor;  and  a payment  to  the  factor, 
after  notice  from  the  owner  not  to  pay,  would  be  a payment 
by  the  buyer  in  his  own  wrong,  and  it  would  not  prejudice 
the  rights  of  the  principal.*’  If,  however,  the  factor  should 
sell  in  his  own  name  as  owner,  and  not  disclose  his  prin- 
cipal, and  act  ostensibly  as  the  real  and  sole  owner,  though 
the  principal  may  afterwards  bring  his  action  upon  the  con- 
tract against  the  purchaser,  the  latter,  if  he  bona  fide  dealt 
with  the  factor  as  owner,  will  be  entitled  to  set  oft  any 
claim  he  may  have  against  the  factor,  in  answer  to  the  de- 
mand of  the  principal.”  When  the  party  dealing  with  an 
agent,  and  with  knowledge  of  the  agency,  elects  to  make 
the  agent  his  debtor,  he  cannot  afterwards  have  recourse 
against  the  principal.<* 

There  is  a distinction  in  the  books  between  public  and 
private  agents,  on  the  point  of  personal  responsibility.  If 
an  agent,  on  behalf  of  government,  makes  a contract,  and 
describes  himself  as  such,  he  is  not  personally  bound,  even 
though  the  terms  of  the  contract  be  such  as  might,  in  a case 
of  a private  nature,  involve  him  in  a personal  obligation.*’ 
The  reason  of  the  distinction  is,  that  it  is  not  to  be  presumed 


a Long  V.  Colburn,  11  Matt.  Rep.  97.  Harper  v.  Little,  2 Oreen- 
Uaf't  Rep.  14. 

6 Lisset  V.  Reave,  2 .fllk.  Rep.  394. 

e Rabone  V.  Williams,  cited  in  7 Term  Rqj.  3G0.notc.  George 
T.  Claggett,  Ibid.  359.  Gordon  v.  CImrcli,  2 Cainet’  Rep.  299. 
Charabre,  J.,  in  3 Rot.  i(  Pull.  490. 

d Patereon  v.  Gandasequi,  15  EasV$  Reji,  62.  Addison  v.  Gan- 
daaequi,  4 Tauni.  Rep.  574. 

e Macbeath  V.  Haldimand,  1 Term  Rep.  172.  Unwin  v.  Wolse- 
ley.  Ibid.  674.  Brown  v.  Austin,  1 Mast.  Rep.  208.  Dawes  v. 
Jackson,  9 Matt.  Rep.  490.  Hodgaon  v.  Dexter,  1 Craneh'i  Rep. 
345.  Walker  v.  Swartwout,  12  Johns.  Rep.  444.  Rathbone  v. 
Budlong,  Jhiil,  1.  Adams  v.  Whittlesey,  3 Conn.  Rep.  56(k 
^tiiichfield  V.  Little,  1 Greenlenfs  Rep.  231. 
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that  a public  agent  meant  to  bind  himself  individually  for 
the  government ; and  the  party  who  deals  with  him  in  that 
character  is  justly  supposed  to  rely  upon  the  good  faith 
and  undoubted  ability  of  the  government.  But  the  agent 
in  behalf  of  the  public  may  still  bind  himself  by  an  express 
engagement,  and  the  distinction  terminates  in  a question  of 
evidence.  The  inquiry  in  all  the  cases  is,  to  whom  was  the 
credit,  in  the  contemplation  of  the  parties,  intended  to  be 
given.  This  is  the  general  inference  to  be  drawn  from  all 
the  cases,  and  it  is  expressly  declared  in  some  of  them.* 

An  agent,  ordinarily,  and  without  express  authority,  has 
not  power  to  employ  a sub-agent  to  do  the  business,  without 
the  knowledge  or  consent  of  his  principal.  The  maxim  is, 
that  delegatus  non  jHdest  delegare,  and  the  agency  is  gene- 
rally a personal  trust  and  confidence  which  cannot  be  dele- 
gated ; for  the  principal  employs  the  agent  from  the  opinion 
which  he  has  of  his  personal  skill  and  integrity,  and  the  lat- 
ter has  no  right  to  turn  his  principal  over  to  another,  of 
whom  he  knows  nothing.*>  And  if  the  authority,  in  a mat- 
ter of  mere  private  concern,  be  confided  to  more  than  one 
agent,  it  is  requisite  that  all  join  in  the  execution  of  the 
power ; though  the  cases  admit  the  rule  to  be  different  in  a 
matter  of  public  trust,  or  of  power  conferred  for  public 
purposes ; and  if  all  meet  in  the  latter  case,  the  act  of  the 
majority  will  bind.” 


a 12johru.  Rep.  385.  16  Ibid.  1. 

b Combes’  case,  9 Ca.  75.  Ingram  v.  Ingram,  2 Atk.  Rep.  88. 
Attorney  General  v.  Beveyman,  cited  in  2 yee.  643,  Solly  v.  Rath- 
bone,  2 Maule  If  Selw.  298.  Cockran  v.  Irlam,  Ibid.  303.  Scbma- 
ling  V.  Thomlinson,  6 Taunt.  Rep.  147.  Coles  v.  Trecotbick,  9 f'sr. 
234.  251. 

c Orindley  v.  Barker,  I Roe.  tf  Pull.  229.  Town  v.  Jaquitb, 
6 Jtfou.  Rtp.  46.  Green  v.  Miller,  6 Johm.  Rep.  39.  Baltimore 
Turnpike,  5 Binney’t  Rep.  481.  Patterson  v.  Leavitt,  4 Conn. 
Rep.  50. 

VOL.  n.  , 80 


Digitized  by  Google 


634 


OF  PERSONAL  PROPERTY. 


[Pa  rt  V 


III.  Of  the  agent' i right  of  lien. 

The  lien  here  referred  to,  is  the  right  of  an  agent  to  re- 
tain possession  of  property  until  some  demand  of  his  be 
satis6ed.  It  is  created  either  by  common  law,  or  by  the 
usage  of  trade,  or  by  the  express  agreement  or  particular 
usage  of  the  parties.* 

A general  lien,  is  the  right  to  retain  the  property  of 
another,  for  a general  balance  of  accounts ; but  ^particular 
lien  is  a right  to  retain  it  only  for  a charge  on  account  of 
labour  employed  or  expenses  bestowed  upon  the  identical 
property  detained.  The  one  is  taken  strictly,  but  the  other 
is  favoured  in  law.'*  The  right  rests  on  principles  of 
natural  equity  and  commercial  necessity,  and  it  pre- 
vents circuity  of  action,  and  gives  security  and  confidence 
to  agents. 

Where  a person,  from  the  nature  of  his  occupation,  is 
under  obligation,  according  to  his  means,  to  receive,  and  be 
at  trouble  and  expense  about  the  personal  property  of 
another,  he  has  a particular  lien  upon  it ; and  the  law  has 
given  this  privilege  to  persons  concerned  in  certain  trades 
and  occupations,  which  are  necessary  for  the  accommoda- 
tion of  the  public.  Upon  this  ground,  common  carriers, 
innkeepers,  and  farriers,  had  a particular  lien  by  the  common 
law  for  they  were  bound,  as  Lord  Holt  said,"*  to  serve  the 
public  to  the  utmost  extent  and  ability  of  their  employment, 
and  an  action  lies  against  them  if  they  refuse,  without  adc- 


a Lord  Mansfield,  in  Green  v.  Farmer,  4 Burr.  Rep.  2221. 
t Heath,  J.,  3 Bot.  tf  Pull.  491.  Tindal,  Ch.  J.,  4 Carr,  if 
Payne'i  Rep.  152. 

e Naylor  v.  Mangles,  1 Etp.  Rep.  109.  York  t.  Grenaiigh,  I 
Salk.  Rep.  388.  2 Ld.  Raym.  866.  S.  C.  Cbambro,  J.,  3 Bot.  1^ 
Pull.  Bi,  Rusbforth  v.  lladfielil,  7 Eaet'e  Rep.  224.  21  Hen.  VI, 

55.  Keilv.  50.  Popham,  Ch.  J.,  Yelv.  Rep.  67. 
d LaneV'  Cotton,  12  Mod.  Rep.  484.  I Ld.  Raym.  646. 
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quate  reason.  But  though  the  right  of  lien  probably  ori- 
ginated in  those  cases  in  which  there  was  an  obligation, 
arising  out  of  the  public  employment,  to  receive  the  goods, 
it  is  not  now  confined  to  that  class  of  persons ; but,  in  a 
variety  of  cases,  a person  has  a right  to  detain  goods  de- 
livered to  him  to  have  labour  bestowed  on  them,  who  would 
not  be  obliged  to  receive  the  goods,  in  the  first  instance, 
contrary  to  his  inclination.  A tailor,  or  dyer,  is  not  hound 
to  accept  an  employment  from  smy  one  that  ofiers  it,  and 
yet  they  have  a particular  lien,  by  the  common  law,  upon  the 
cloth  placed  in  their  hands  to  be  died,  or  worked  up  into  a 
garment.*  The  same  right  applies  to  a miller,  printer, 
tailor,  wharfinger,  or  whoever  takes  property  in  the  way  of 
his  trade  or  occupation,  to  bestow  labour  or  expense  upon 
it ; and  it  extends  to  the  whole  of  one  entire  work  upon  one 
single  subject,  in  like  manner  as  a carrier  has  a lien  on  the 
entire  cargo  for  his  whole  freight.  The  lien  exists  equally 
whether  there  be  an  ag^ement  to  pay  a stipulated  price,  or 
only  an  implied  contract  to  pay  a reasonable  price.  The  old 
authorities,  which  went  to  establish  Ae  pr«|writioii,  that  Ae 
lien  did  not  exist  in  cases  of  a special  agreement  for  the 
price,  have  been  overruled,  as  contrary  to  reason,  and  the 
principles  of  law;  and  it  is  now  settled  to  exist  equally, 
whether  there  be,  or  be  not,  an  agreement  for  the  price,  un- 
less there  be  a future  time  of  payment  fixed-;  and  then  the 
special  agreement  would  be  inconsistent  with  the  right  of 
lien,  and  would  destroy  it.** 

If  goods  come  to  the  possession  of  a person  by  finding, 
and  he  has  been  at  trouble  and  expense  about  Aem,  he  has 


a H(A,  Rep,  42.  Yeh.  Rep.  87.  Green  v.  Farmer,  4 Burr, 
Rep.  2214.  Close  v.  Waterhouse,  6 Eaete  Rep.  623.  m nolie. 

b Blake  v.  Nicholson,  3 Maule  Sf  Sehe,  168.  Chase  r.  West- 
more,  5 Md.  180.  Crawshay  v.  Homfray,  ,4  Bamw.  t/  AU.  50, 
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a lien  upon  the  goods  for  a compensation  in  one  case  only, 
and  that  is  the  case  of  goods  lost  at  sea,  and  it  is  a lien  for 
salvage.*  This  lien  is  dictated  by  principles  of  commercial 
necessity,  and  it  is  thought  to  stand  upon  peculiar  grounds 
of  maritime  policy.'’  It  does  not  apply  to  cases  of  finding 
npon  land  ; and  though  the  taking  care  of  property  found 
for  the  owner  be  a meritorious  act,  and  one  which  ma}'  en- 
title the  party  to  a reasonable  recompense,  to  be  recovered 
in  an  action  of  assumpsit,  it  has  been  adjudged,*  not  to  give 
a lien  in  favour  of  the  finder ; and  he  is  bound  to  deliver  up 
the  chattel  upon  demand,  and  may  then  recur  to  his  action 
for  a compensation.  If  the  rule  was  otherwise,  says  Ch.  J. 
Eyre,  ill  designing  persons  might  turn  floats  and  vessels 
adrift,  in  order  that  they  might  be  paid  for  finding  them  ; 
and  it  is  best  to  put  them  to  the  burden  of  making  out  the 
quantum  of  their  recompense  to  the  satisfaction  of  a jury. 
The  statute  of  New-York''  gives  to  the  person  who  takes  up 
strayed  cattle  the  right  to  demand  a reasonable  charge  for 
keeping  tliesa  ; and,  independent  of  that  provision,  there  is 
BO  lien  upon  goods  found. 

A general  lien  for  a balance  of  accounts  is  founded  on 
custom,  and  is  not  favoured ; and  it  requires  strong  evi- 
dence of  a settled  and  uniform  usage,  or  of  a particular 
mode  of  dealing  between  the  parties,  to  establish  it.  Gene- 
ral liens  are  looked  at  with  jealousy,  becanse  they  encroach 
npon  the  common  law,  and  destroy  the  equal  distribution 
of  the  debtor’s  estate  among  his  creditors.*  But  by  the 
custom  of  the  trade,  an  agent  may  have  a lien  npon  the 


a Hartford  v.  Jones,  S Salk.  Rep,  654.  1 Ld.  Raym.  393.  S.  C. 
Hamilton  v.  Davis,  5 Burr,  Rep.  2733.  Baring  v.  Day,  8 Eoel't 
Rep.  o7. 

b Story,  J.,  2 Maton't  Rep.  88. 
c Nicholson  v.  Chapman,  3 //,  Blaekt.  Rep.  254. 
d Lam  JV*.  Y.  sets.  30.  c.  3. 

e Rushforth  V.  Hadfield,  6 Eael't  Rep.  519.  S.  C.  7 Eaet'e  Rep.  224. 
Bleadeu  v.  Hancock,  4 Carr.  4r  Payne' $ Rep.  152. 
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property  of  liis  employer,  intrusted  to  him  in  the  course  of 
that  trade,  not  only  in  respect  to  the  mauagement  of  that 
property,  but  for  his  general  balance  of  accounts.  The 
usage  of  any  trade,  sufficient  to  establish  a general  lien, 
must,  however,  have  been  so  uniform  and  notorious,  as  to 
warrant  the  inference  that  the  party  against  whom  the 
right  is  claimed  had  knowledge  of  it.^  This  general  lien 
may  also  be  created  by  express  agreement ; as,  where  one 
or  more  persons  give  notice  that  they  will  not  receive  any 
property  for  the  purposes  of  their  trade  or  business,  except 
on  condition  that  they  shall  have  a lien  upon  it,  not  only  in 
respect  to  the  charges  arising  on  the  particular  goods,  but 
for  the  general  balance  of  their  account.  All  persons  who 
afterwards  deal  with  them,  with  the  knowledge  of  such 
notice,  will  be  deemed  to  have  acceded  to  that  agreement. 
This  was  the  rule  laid  down  by  the  Court  of  K.  B.,  in 
Kirkman  v.  Shaireross but  the  judges  in  that  case  de- 
clared, that  the  notice  would  not  avail  in  the  case  of  persons 
who,  like  common  carriers  and  innkeepers,  were  under  a 
legal  obligation  to  accept  employment  in  the  business  they 
assume,  for  a reasonable  price,  to  be  tendered  to  them,  and 
who  had  no  right  to  impose  any  unreasonable  terms  and 
conditions  upon  their  employers,  or  refuse  to  serve  them. 
The  same  intimation,  that  a common  carrier  could  not 
create  any  general  lien  as  against  the  person  who  employed 
him,  by  means  of  notice,  was  given  by  the  judges  in  Op- 
penheim  v.  Rustell  f but  a contrary  doctrine  was  strongly 
implied  in  the  subsequent  case  of  Rushforth  v.  Hfulfield  ;*• 
and  the  court  in  that  case,  while  they  condemned  the  justice 
and  policy  of  these  general  liens,  seemed  to  admit,  that  a 
common  carrier  might  establish  such  a right  against  his 
employer,  by  showing  a clear  and  notorious  usage  or  a 
positive  agreement.  It  was  again  stated  as  a questionable 


a Rookc,  J.,  3 Bot,  PuU.  50.  c 3 Bot.  tf  Pull.  42. 
b 6 Term  Rep.  14.  rf  7 EatCe  Rep.  224. 
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point,  in  Wright  v.  SneU,’^  whether  sucli  a general  lien 
could  exist  as  between  the  owner  of  the  goods  and  the  car- 
rier, and  the  claim  was  intimated  to  be  unjust.  It  must, 
therefore,  be  considered  as  a point  still  remaining  to  be 
settled  by  judicial  decision. 

Possession  of  the  goods  is  necessary  to  create  the  lien ; 
and  the  right  does  not  extend  to  debts  which  accrued  before 
the  character  of  factor  commenced  s'*  nor  where  the  goods 
of  the  principal  do  not,  in  fact,  come  to  the  factor’s  hands, 
even  though  he  may  have  accepted  bills  upon  the  faith  of  the 
consignment,  and  paid  part  of  the  freight.*’  And  though 
there  be  possession,  a lien  cannot  be  acquired,  where  the 
party  came  to  that  possession  wrongfully.*’  This  would  be 
as  repugnant  to  justice  and  policy,  as  it  would  be  to  allow 
one  tort  to  be  set  off  against  another.  The  right  of  lien  is 
also  to  be  deemed  waived,  when  the  party  enters  into  a 
special  agreement,  inconsistent  with  the  existence  of  the 
lien,  or  from  which  a waiver  of  it  may  fairly  be  inferred ; as, 
when  he  gives  credit  by  extending  the  time  of  payment,  or 
takes  distinct  and  independent  security  for  the  payment. 
The  party  shows,  by  such  acts,  that  be  relies,  in  the  one 
case,  on  the  personal  credit  of  his  employer  ; and,  in  the 
other,  that  be  intends  the  security  to  be  a substitatiou  for  the 
lien  ; and  it  would  be  inconvenient  that  the  lien  should  be 
extended  to  the  period  to  which  the  security  bad  to  run. 
This  was  the  doctrine  sustained  in  GiUman  v.  Brown,*  in 
respect  to  the  vendor’s  right  of  lien  as  against  the  vendee, 
and  the  principle  equally  applies  to  other  cases  ; and  it  was 
also  explicitly  declared  by  Lord  Eldon,  in  Cowell  v.  Simp~ 


a 5 Bamv).  t(  A Id,  350. 
b Houghton  V.  Matthews,  3 Dot.  S[  Pull.  485. 
c Kinlock  v.  Craig,  5 Tenn  Rtp.  119.  783. 
d Lempriere  v.  Pasicy,  2 Term  Rep.  485.  Madden  v.  Kempster, 
1 Campb.  JV.  P.  Rep.  12. 
e 1 Muion'i  Rep.  191. 
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son.*  The  lien  is  also  destroyed,  when  a factor  makes  an 
express  stipulation,  on  receiving  the  goods,  to  pay  over  the 
proceeds."  So,  if  the  party  comes  to  the  possession  of 
goods  without  due  authority,  he  cannot  set  up  a lien  against 
the  true  owner ; as,  if  a servant  delivers  a chattel  to  a trades- 
man without  authority ; or  a factor,  having  authority  to  sell, 
pledges  the  goods  of  his  principay^ 

Possession  is  not  only  essential  to  the  creation,  but  also 
to  the  continuance  of  the  lien  ; and  when  the  party  volun- 
tarily parts  with  the  possession  of  the  property  upon  which 
the  lien  has  attached,  he  is  devested  of  his  lien.  If  the 
lien  was  to  follow  the  goods  alkr  they  had  been  sold  or  de- 
livered, the  incumbrance  woulff  become  excessively  incon- 
venient to  the  fjfeedom  of  trade,  and  the  safety  of  pur- 
chasers.'* But  if  the  delivery  to  a third  person  be  merely 
for  the  benefit  of  the  factor,  and  as  a servant  to  the  factor, 
and  with  notice  of  the  lienfit  is  in  effect  a continuance  of 
the  factor’s  possession,  and  the  lien  is  retained.®  Nor  is  it 
universally  true,  that  the  actual  delivery  of  part  of  the  goods 
sold  on  an  entire  contract,  is  equivalent  to  an  actual  deli- 
very of  the  whole.  It  will  depend  upon  the  terms  of  the 
contract,  and  the  intention  of  the  parties ; and  whenever 
the  property  in  the  part  of  the  goods  not  delivered  does  not 


a 16  275.  Mr.  Metcalf,  in  his  neat  and  accurate  digest 

of  the  cases  on  the  doctrine  of  lien,  contained  in  a note  to  his 
edition  of  Te/v-  Rep.  67.  a.,  shows,  by  cases  as  ancient  as 
the  Year  Books,  5 Edte.  IV.  2.  pi.  20.,  and  17  Edw.  IV.  1.,  that 
the  lien  is  extinguished  by  a postponement  of  credit  to  a future 
day. 

6 Walker  v.  Birch,  6 Term  Rep.  258. 

e Daubigny  v.  Duvall,  5 Term  Rep.  604.  Hiscox  v.  Greenwood, 
4 Esp.  Rep.  174.  M'Combie  v.  Davies,  7 East's  Rep.  5. 

d Jones  V.  Pearle,  Sir.  Rep.  556.  Sweet  v.  Pym,  1 East's 
Rep.  4. 

e M'Combie  v.  Davies,  7 East's  Rep.  5.  Urquhart  v.  M'lver,  4 
Johns.  Rep.  103.  GanseforJ  v.  Dutillet,  13  Martin's  Louis.  Rep.  284. 
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pass  to  the  vendee,  the  vendor’s  right  of  lien  for  the  price 
is,  of  course,  preserved  on  the  part  retained.* 

A factor  has  not  only  a particular  lien  upon  the  goods  of 
bis  principal  in  his  possession,  for  the  charges  vising  on 
account  of  them,'’  but  he  has  a general  lien  for  the  balance 
of  bis  general  account,  arising  in  the  coarse  of  dealings 
between  him  and  his  pri^ipal ; and  this  lien  extends  to  all 
the  goods  of  the  principal  in  his  hands  in  the  character  of 
factor.^  The  factor  has  a lien,  also,  on  the  price  of  the 
goods  which  he  has  sold  as  factor,  though  he  has  parted  with 
the  possession  of  the  goods ; and  he  may  enforce  payment 
from  the  buyer  to  himsfll^n  opposition  to  his  principal. 
This  rule  applies,  when  helfecoraes  surety  for  his  principal, 
or  sells  under  a del  credere  commission,  or  is  in  advance  for 
the  goods  by  actual  payment.'' 

Attorneys  and  solicitors,  as  well  as  factors,  have  a gene- 
ral lien  upon  the  papers  of  tbair  clients,  for  the  balance  of 
their- professional  accounts;  but  the  lien  is  liable  to  be 
waived  or  devested,  as  to  papers  received  under  a special 
agreement  or  trust,  or  where  they  take  security  from  their 
clients.®  The  solicitor  or  attorney  has  two  kinds  of  liens 


a Blake  v.  Nicholson,  3 Jtfauie  Ss  Selw.  167.  WUde,  J.,  in  Parks 
V.  HaU,  2 Pick.  Rep.  213. 

b A consignee  or  factor  has  a charge  on  the  gross  proceeds  of 
the  goods,  not  only  for  his  commissions,  but  for  all  such  expenses  as 
a prudent  man  would  Jiavo  found  necessary,  in  such  a case,  in  the 
discreet  management  of  his  own  affairs.  Colley  v.  Mcirill,  6 Green- 
leaf's  Rfp.  50. 

c Kruger  v.  Wilcox,  Amb.  Rep.  252.  1 Burr.  Rep.  494.  Lord 

Kenyon,  in  6 Term  Rep.  262.  Charabre,  J.,  3 Bot.  ^ Pull.  489. 

d Drinkwatcr  v.  Goodwin,  Coicp.  Rep.  251.  Chambre,  J.,  3 
Boe.  Sf  Pull.  489.  Hudson  v.  Granger,  5 Bamu>.  fy  Aid.  27.  Where 
a factor  endorsee  bills  for  his  principal,  his  liability,  with  a reasonable 
apprehension  of  danger,  gives  him  a hen  on  other  bills  in  his  hands 
belonging  to  his  principal,  to  meet  the  event  of  his  endorsement. 
Hodgson  V.  Payson,  3 Harr,  Johm.  Rep.  339. 

e Lord  Mansfield,  Doug.  104.  Ex  parte  Sterling,  16  Vet.  258. 
Cowell  V.  Simpson,  Ibid.  275.  Ex  parte  Nesbitt,  2 Sch.  Lef. 
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for  his  costs ; one  on  the  funds  recovered,  and  the  other  on 
the  papers  in  hi's  liands.  The  client  cannot  get  back  the 
papers  without  paying  wliat  is  due,  (whatever  becomes  of 
the  suit,)  not  only  in  respect  of  that  business  for  which  the 
papers  were  used,  but  for  other  business  done  by  him  in  his 
professional  character.*  The  attorney’s  lien  for  costs  ex- 
tends to  judgments  recovered  by  Mm  ; and  yet  a bona  fide 
settlement  or  payment  by  the  debtor,  before  notice  of  the 
lien,  will  prevail  against  it ; and  the  attorney’s  lien  upon  a 
judgment  yields  to  the  debtor’s  equitable  right  of  set-oO'.'' 
We  follow,  in  New-York,  the  rule  of  the  English  court  of 
chancery,  and  of  the  court  of  C.  B. ; and  consider  the 
lien  as  subject  to  all  the  equities  that  may  attach  on  the 
fond,  and  as  extending  only  to  the  clear  balance  resulting 
from  the  equity  between  the  parties.”  Uyers  have  likewise 
a lien  on  the  goods  sent  to  Uiw  to  dye,  for  the  balance  of  a 
general  account.'*  A bankerjlike  an  attorney,  has  also  a 
lien  on  all  tlie  paper  securities  which  come  to  his  hands,  for 
the  general  b^ance  of  his  account,  subject  equally  to  be 
controlled  by  special  circumstances.”  The  saute  thing  may 
be  said  of  an  insurance  broker ; and  his  lien  exists  even 
though  the  consignor  should  assign  the  interest  covered  by 
the  policy,  for  the  assignee  would  take  subject  to  the  lien.*' 
If,  however,  the  insurance  broker  Itc  employed  by  an  agent 
of  the  principal,  and  with  knowledge  that  he  acted  as  agent, 
the  broker  has  no  lien  upon  the  policy,  fur  any  general 
balance  that  may  be  due  to  him  from  the  agent.<  It  was 


a Sir  Thomas  i'inmer,  2 Jac.  If  Walk.  318. 

6 Vaughan  v.  Davies,  3 II.  lilackt.  Hep.  440. 
c Porter  v.  Lane,  8 Johm.  Rep.  3S7.  Mohawk  Bank  v.  Bur 
rows, 6 yokru.  Ch.  Rep.  317. 
d Savill  V.  Barchard,  4 Etp.  Rep.  S3. 

e Davia  v.  Bowshcr,  5 Term  Rep.  488.  Jourdaiue  v.  Lefevre,  I 
Etp.  Rep.  66, 

/ Gordin  v.  London  Assurance  Company,  1 Burr,  Rep.  489. 
Whitehead  v.  Vaughan,  Cooke't  B.  L.  316. 
g Maanas  v.  Henderson,  1 Eatl't  Rep.  335. 
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also  decided  by  Lord  Kenyon,  in  Jjj^lor  v.  Manf^,*  and 
afterwards  recognised  as  settled  law,**  that  a wharfinger  had 
not  only  a lien  on  goods  deposited  at  his  wharf,  for  the 
money  due  for  the  wharfage  of  those  particular  goods,  but 
that  he  was  also  entitled  by  the  general  usage  of  his  trade 
to  retain  them  for  the  general  balance  of  his  account,  due 
from  the  owner.  ^ 

But  it  would  be  inconsistent  with  my  general  purpose,  to 
pursue  more  minutely  the  distinctions  that  abound  in  this 
doctrine  of  lien  ; and  I will  conclude  with  observing,  that  a 
lien  is,  in  many  cases,  like  a distress  at  common  law,  and 
gives  the  party  detaining  4|e  chattel  the  right  to  hold  it  as 
a pledge  or  security  for  the  debt,  but  not  to  sell  it.  It  was 
once  said  by  Popham,  Ch.  J.,  in  the  Hotiler’t  ca*e^  that 
an  innkeeper  might  have  the  horse  of  his  guest  appraised 
and  sold,  after  he  had  eaten  u much  as  he  was  worth.  But 
this  was  a mere  extra-j udiciaFdfcf um,  and  it  was  contrary 
to  the  law,  as  it  had  been  previously,  and  as  it  has  been 
subsequently  adjudged.'*  The  right  to  sell,  in  such  a case, 
is  allowed  by  the  custom  of  London,  but  not  by  the  general 
custom  of  the  realm.  I presume  that  satis&ction  from  a 
lien  may  be  enforced  by  a bill  in  chancery ; and  a factor, 
having  a power  to  sell,  has  the  means  of  payment  within  his 
control ; and  a right  to  sell  may,  in  special  cases,  be  im- 
plied from  the  contract  between  the  parties.  It  would  be 
very  convenient  to  allow  an  innkeeper  to  sell  the  chattel 
without  suit,  in  like  manner  as  a pawnee  may  do,  in  a case 
of  palpable  default,  and  on  reasonable  notice  to  redeem ; 
for  the  expense  of  a suit  in  equity  by  an  innkeeper  would, 
in  most  instances,  more  than  exhaust  the  value  of  the 
pledge. 


a t Etp.  JV.  P.  Rep.  109. 

6 Spears  v.  Hartley,  3 Etp.  JV.  Rep.  81.  Heath  and 
Chambre,  J.,  in  Richardson  v.  Uous,  3 Rot,  tf  P%Ul,  119. 
c Yelv.  Rep.  66. 

d Waldbroke  v.  Griffin,  2 Roi.  Air.  85.  A.  pi.  5.  JUoore’t  Rep. 
876.  Jones  V.  Pcarle,  1 Sir.  Rep.  556.  Puthomer  v.  Dawson, 
I HoU't  JV.  P,  Rep.  383. 
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IV.  Of  the  termination  of  agency. 

The  authority  of  the  agent  may  terminate  in  various 
ways.  It  may  terminate  by  the  deatli  of  the  agent ; by  the 
limitation  of  the  power  to  a particular  period  of  time  ; by 
the  execution  of  the  business  whicktbe  agent  was  consti- 
tuted to  perform  ; by  a change  state  or  condition  of 

the  principal ; by  hiol^fprest  fCTbcation  o^jfjbe  power ; and 
by  his  death.  ^ 

1.  The  agent’s  tmst  is  not  transfet|)>le  either  by  the  act 
of  the  party,  or  by  operation  of  law.  It  terminates  by  his 
death ; and  this  resdllii^cotuM||m  the  personal  nature 
of  the  trust.*  According  to  tneem!  law,  if  the  agent  had 
entered  upon  the  execution  of  the  trust  in  his  lifetime,  and 
left  it  partially  executed,  but  incomplete,  at  his  death,  his 
legal  representatives  would  be  bound  to  go  on  and  complete 
it.**  Pothicr  adopts  this  priiKiple  as  just  and  reasonable ; 
and  there  can  be  no  doubt  that  the  principal  will  be  bound 
to  complete  a contract,  partly  performed  by  him  by  the  act 
of  his  agent,  by  a suit  at  law,  or  in  equity,  aocording  to  the 
nature  of  the  case  ; but  the  representatives  of  the  agent  will 
have  nothing  to  do  with  it,  unless  the  business  be  in  such 
a situation,  that  it  cannot  be  performed  without  their  inter- 
vention. The  cases  stated  in  the  civil  law,  and  by  Pothier, 
were  between  the  principal  and  the  agent,  and  not  between 
a third  person  and  the  representatives  of  the  agent  dealing 
in  the  character  of  agent.  Nor  can  an  authority  given  for 
private  purposes  to  two  persons,  be  executed  by  the  survivor, 
unless  it  be  so  expressly  provided,  or  it  be  an  authority 
coupled  with  an  interest.^ 

2.  A-  power  of  attorney  is,  in  general,  from  the  nature  of 
it,  revocable  at  the  pleasure  of  the  party  who  gave  it.** 
But  where  it  constitutes  part  of  a security  for  money,  or  is 


a Dig.  17.  1.  27.  3.  Pothier,  TredU  du  Contrat  de  Mandat,  No. 

101. 

6 Dig.  17.  1.  14.  and  17.  2.  40. 

e Pothier,  TrtuU  du  Contrat  de  Mandat,  No.  102.  Co.  Litt.  112. 

b.  nil.  b. 

it  Vinyor'g  case,  0 Co.  81.  b. 


Digitized  by  Google 


(544  OF  PERSONAL  PiyjPERTi'.  [Part  V. 

necessary  to  give  effect  to  snch  ^cc^^y,  or  where  if  is  given 
for  a valuable  consideration,  it  i»  not  revocable.*  In  the 
case  of  a lawful  revocation  of  the  power  by  the  act  of  the 
principal,  it  is  requisite  that  notice  be  given  to  tlie  attorney  ; 
and  all  acts  bona  fide  done  by  him  under  the  power,  prior 
to  the  notice  of  the  revocation,  are  binding  upon  the  prin- 
cipal.’’ This  rule  is  n^bssnry  to  prevent  imposition,  and 
for  the  safety  of  the  party  dealing  vith  the  agent;  and  it 
was  equally  a rule  in  the  civil  law.'  Even  if  the  notice  had 
reached  the  agent,  and  he  concealed  the  knowlct^ge  of  the 
revocation  from  the  public,  and  the  circomstancm  attending 
the  revocation  were  such,  that  the  public  had  no  just  ground 
to  presume  a revocation,  his  acts  done  under  his  former 
power  would  still  be  binding  upon  his  principal.''  He  can, 
likewise,  according  to  Pothier,  conclude  a transaction  which 
was  not  entire,  but  partly  eluted  noder  the  power  when 
the  notice  of  the  revocation  was  received,  and  bind  the 
principal  by  those  acts  which  were  required  to  consummate 
the  business.  The  principal  may,  no  doubt,  be  compelled 
to  act  in  such  a case  ; but  it  seems  difficult  to  sustain  the  act 
of  the  agent  after  his  power  has  been  revoked,  for  he 
becomes  a stranger  after  the  revocation  is  duly  announced. 

3.  The  agent’s  power  is  determined,  likewise,  by  the 
bankruptcy  of  his  principal but  this  docs  not  extend  to  an 
authority  to  do  a mere  formal  act,  which  passes  no  interest, 
and  which  the  bankrupt  himself  might  have  been  compelled 


a Walsh  v.  Whitcoaib,  2 Erp.  Rep.  5C5.  Lord  Eldon,  in  Brom- 
ley V.  Holland,  7 Vet.  28.  Hunt  v.  Rouemanicr,  8 Wheat.  Rep.  174. 
Ciaussen  v.  Morton,  10  Ramw.  Sf  Crett.  731. 

b Pothier,  TraiU  detObli^.  No.  80.  Biillcr,  J.,  in  Salter  v.  Field, 
5 Term  Rep.  211.  Bowerbank  v.  Morris,  WaJIace't  Rep.  126.  Spen- 
cer t White  V.  Wilson,  \Mtmf.  Rep.  130.  Mcllcn,  Ch.  J.,  in  Har- 
per V.  Little,  2 Oreenleqf't  Rep.  14. 
e Di^.  17.  I.  15. 

d Harrison’s  ca.se,  12  Mod.  Rep.  346.  Pothier,  Tmili  du  Control 
de  Marutat,  No.  12 1. 

e Minbit  V.  Korrostor,  4 Taunt.  Rep.  I’arknr  v.  Smith,  16 

RatVa  Rep.  382. 
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to  exccato,  notwitlistanjug  his  ^nkniptcy.*  Nor  will  the 
bankruptcy  of  the  prin^Jnl  adect  the  personal  rights  of  the 
agent,  or  liis  lien  upon  the  proc^tds  of  a remittance  made 
to  him  under  the  orders  of  his  principal  before  Iris  bank- 
ruptcy, but  received  aftenvurds.*"  If  the  principal  was  a 
Jme  tole  when  the  power  was  given,  it  is  determined,  like- 
wise, bylier  marriage;  for  the  agent,  after  the  marriage, 
cannot  bind  tlio  husbthid  without  his  authority,  nor  a feme 
covert  without  her  hfcband.®  Her  warrant  of  attorney  to 
confess  judgment  is  countermanded  by  her  marriage,  before 
the  judgment  be  entered  up.** 

The  a'ntbority  of  an  agent  may  be  revoked  by  the  lunacy 
of  the  principal ; but  the  better  opinion  would  seem  to  be, 
that  the  fact  of  the  existence  of  lunacy  must  have  been  pre- 
viously established  by  inquisition,  before  it  could  control 
the  operation  of  the  power.  JVaither  the  agent  nor  third 
ersons  dealing  with  him  under  the  power,  have  any  certain 
evidence  shoi^^  a finding  by  inquisition  of  the  state  of  the 
mind  of  thj^  principal ; and,  in  cases  of  partnerships,  it 
would  at  least  Require  a decree  in  chancery  to  dissolve  the 
partnership  on  the  ground  of  lunacy.® 

4.  The  authority  of  an  agent  determines  by  the  death  of 
his  principal ; and  a joint  authority  to  two  terminates  by 


a Dixon  v.  Ewart,  3 Merivale't  Rrp.  322. 
b Alley  v.  Hotson,  4 Campb.  Jf.  P.  Jtep.  525. 
c White  V.  GiiTord,  1 Rot.  Abr.  331 . tit.  Aulboritie,  E.  pi.  4.  Anon. 
JFm.  Jonet,  3S8.  Charnley  v.  Winstanicy,  5 Eatl’s  Rep.  266. 
d Anon.  1 Salk,  Rep.  117.  399. 

e Huddleston’s  case,  cited  in  2 Km.  34.  1 SteanH.  Rep.  514.  n. 

Sayer  v.  Bennett,  1 Cox'i  Cat.  107.  Waters  v.  Taylor,  2 Vet.  t( 
Ben.  301.  The  principle  in  the  Roman  law  was,  that  no  valid  trans- 
action whatever  was  destroyed  by  subsequent  lunacy.  JVeque  teila- 
menlum  recte  factum,  neque  utlum  aliud  negotium  rede  getlum, 
potlea  furor  intervenient  perimit.  Intt.  2.  12.  1.  Lunacy  is  no  re- 
vocation of  a power,  so  far  as  third  ]>orsons  arc  concerned  in  acts 
done  under  the  power.  1 Bell's  Com.  489. 
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the  death  of  one.  This  is  the  generajyiDd  a settled  doctrine.* 
By  the  civil  law,  and  the  law  of  th^countries  which  have 
adopted  the  civil  law,  the  acts  of  an  agent  done  hona  fide 
aRcr  the  death  of  the  principal,  and  before  notice  of  his 
death,  are  valid  and  binding.'’  But  this  equitable  principle 
does  not  prevail  in  the  English  law;  and  the  death  of  the 
priocipal  is  on  instantaneous  and  absolute  rcvoilMion  of 
the  authority  of  the  agent,  unless  the  power  be  coupled  with 
an  interest.'  Even  a warrant  of  attorney  to  confess  judgw 
ment,  though  it  be  not  revocable  by  the  act  of  the  party,  is, 
nevertheless,  revoked  by  his  death ; and  all  that  tiie  jfcoiiiiir^ 
can  do  is  to  permit  the  creditor  to  enter  tip  jud;^ent  as 
of  the  preceding  term,  if  it  was  prior  to  tlie  party’s  death. 


a Lilt.  sec.  66.  Co.  Lilt.  ibid.  Moore's  Rep.  6 1,  pi.  1 73.  Mitchell 
V.  Eades,  Free,  in  Chan.  136. 

b Inst.  3.  37.  10.  Dig.  17.  1.  36.  Ibid.  46.  3.  :i^l^^ier,  TraiU 
des  Oblig.  n.  No.^1.  FolHier,  TraiU  du  Control  de^Kmge,  part  1 
c.  6.  sec.  168.  Emerignn,  TraiU  des  Jlss.  tom.  ii.  130.  1 Bell's 

Com.  on  the  Latrs  of  Scotland,  488.  If  A.  proposes,  by  letter 
to  B.,  (says  Pothicr,  in  his  TraiU  du  Control  de  Fente,  No.  33.,)  to 
bay  Ilia  goods  for  a certain  price,  and  A.  dies  before  the  letter 
reaches  B.,  and  B.,  on  receipt  of  the  letter,  and  ignorant  of  the  death 
of  A.,  accepts,  yet  it  is  no  contract,  for  the  will  of  A.  did  not  con- 
tinue to  the  time  of  the  acceptance  by  B.  Here  was  not  a concur- 
rence of  wills  at  the  time.  But  if  B.  acted  in  pursuance  pf  the  let- 
ter, and  sent  the  goods,  the  representatives  of  A.  are  bound  to  exe- 
cute the  proposal,  not  as  a contract  of  sale,  bnt  under  an  implied  ob- 
ligation to  indemnify,  according  to  the  rule  in  equity,  that  nemo  ex 
alterius facto  pragravaei  debcl. 

c The  King  v.  Corporation  of  Bedford  Level,  6 East’s  Rep. 
356.  Watson  v.  King,  4 Campb.  JV.  P.  Rep.  273.  Harper  v.  Lit- 
tle, 2 Oreenlcaf’s  Rep.  14.  Shipman  v.  Thompson,  Wittes’  Rrp, 
103.  n.  Wynne  v.  Thomas, 563.  Bergen  v.  Bennett,  1 Coin**’ 
Cos.  in  Error,  1.  Hunt  v.  Ennis,  2 Mason's  Rep.  214.  Hunt  v. 
Roiismanicr,  8 Wheat.  Rep.  174.  To  constitute  a power  coupled 
with  an  interest,  there  must  be  an  interest  in  the  thing  itself,  and  not 
merely  in  the  execution  ofthc  power.  Ibid. 
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Such  r power  is  noU^  the  scusc  of  the  law,  a power 
coupled  with  an  interdn.™  ^ 

a Oades  v.  Woodward,  1 Salk.  Reji.  H7.  Fuller  v.  Jocclyo,  2 Sir. 
Rrp.  8S2.  Built  V.  Ennia,  2 Muon’s  Rfji.  244.  But  tlioiigk  a 
wiirru^  of  attorney  to  coufeee  judgment,  given  by  two  peraona,  be 
revokeir  by  the  dcatli  of  one  of  them,  auch  a warrfiit,  given  to  two 
persona,  ia  not  reined  bylbo  death  of  one  of  them.  Raw  v.  Alder- 
„ nan,  7 Taunt.  Rt/h  4^5.  Tiio  law  of  principal  uiid  agent  has  been 
cj^iiMvoly  considered,  and  the  judicial  deciaiona  at  Weiitminater 
1 bfel  di^W§>  in  several  English  works  ; but  the  treatise  of  Mr. 
^i.'vermnw  on  (Ae  Lme  of  Prim  ipti  and  Jigtnl,  published  in  two 
volumes,  at  llaltimoro,  in  1818,  ia  a work  of  superior  industry  aud 
learning.  He  has  illustrated  every  part  ofthe  subject  by  relurences 
to  the  civil  law,  and  to  the  commentators  upon  that  law,  and  he  has 
incorporate  into  the  work  the  leading  decisions  in  our  American 


courts. 


r 
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END  UF  VOLUME  II. 
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